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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA, 


NEW ORLEANS. 


JANUARY, 1861. 


JUDGES OF THE COURT. 
Hon. E. T. Merrick, (Chief Justice, 
Hon. A. M. BucHanan, 
Hon. T..'T. Lanp, 
Hon. As YooRHIEs, 
Hon. A. Dvrret. 


Associate Justices. 


J. Mureuny & Wire v. B. Repwer. 


Damages cannet be awarded against the landlord for suing out a provisional seizure of the effects of 
the tenant, where the seizure has been maintained as legal. 

To recover damages fora malicious prosecution, the plaintiff! must show that the prosecut.on was inst 
tuted maliciously and without probable cause, and both these must concur 


PPEAL from the Fifth Distriet Court of New Orleans, Hyyleston, J. 
A Wo TL Hit & Deénegr and 7. #1. Kennedy, for plaintiff. dD. Auqus- 
tin, for defendant and appellant, 

Bucuanan, J. Plaintiffs claim of defendant tive thousand dollars dam- 
ages for two malicious prosecutions; one civil and the other criminal ; the 
former being a suit and provisional seizure for house rent, and the latter 
an accusation of arson, 

The damages are claimed generally for the two prosecutions, without 
distinguishing how much is claimed for each. 

The suit for house rent which is complained of terminated by a judg- 
ment of the Justice of the Peace in favor of the plaintiff ( Red/er) against 
the defendants (Vrs. Murphy and husband), with privilege and costs, 
rendered on the 3ist of January, 1859. From this judgment defendants 
appealed on the 4th of February, 1859; and on the 11th February, 1859, 
said appeal being still undecided, the present action was brought. Sines 
the institution of this action, the said appeal has been tried in the appel- 
late District Court, and judgment rendered aftirming the judgment of the 
Justice of the Peace. These facts of record dispose of that portion of 
this case which is based upon the defendant’s suit against plaintiffs fo 
house rent. It is clear that no damages can be awarded for a provisional 
seizure which has been maintained by the judgment of the court from 
which it issued ; and, « fortiori, when that judgment has been aflirmed 
by the appellate court. 








McrRPuHY 


v. 
REvLER, 





SUPREME COURT OF LOUISIANA. 


As to the criminal prosecution of plaintiffs for arson, it is not alleged 
that defendant was the prosecutor—that he made the affidavit for the ar- 
rest of the plaintiffs on that charge ; but that the defendant prompted, 
instigated and advised, by false information furnished to, the person who 
made the affidavit upon which plaintiffs were arrested and imprisoned. 
The petition charges that the statements thus made to the said prosecu- 
tor and to other persons by defendant were false, slanderous and mali- 
cious, and were well known by said Pedler to be so ; and that said Redler ut- 
tered and published the same with a view to the arrest and imprisonment 
of petitioners. The petition further alleges that plaintiffs were arrested 
and imprisoned for five days upon the charge of setting fire to their store, 
preferred against them on the oath of the sergeant of police; at the end 
of which time they were examined on said charge by the Recorder of the 
Second District of New Orleans, and were discharged from the same :; 
said charge proving to be wholly unfounded. 

From the evidence on trial it appears that plaintiffs occupied the ground 
floor of a two-story house, No. 264 Chartres Street, as a millinery and 
dry-goods shop, which they rented from defendant ; that about six o’clock 
in the evening of the 16th January, 1859, the plaintiffs were absent from 
the premises and the store shut up, when the neighbors discovered smoke 
issuing from the crevices of tlie apartment; and an alarm of fire being 
given, and the store being broken open, was found to be on fire. The 
fire was among the goods on the shelves, and was extinguished in a short 
time, with very little damage to the building, but great damage to the 
goods ; the stock and fixtures, which were insured for two thousand dol- 
lars, being sold subsequently at anction ‘for $450. 

The next day after the fire, @. A. Raymond, a police officer who had 
been on the spot during the fire, made an affidavit before the Recorder of 
the Second District ‘‘ that from information received, he has good reason 
to believe, and verily believes, that Mr. and Mrs. Murphy have on last 
night, about six o’clock, set fire to their house on Chartres street, between 
Ursulines and Hospital streets, whereupon deponent charges the above 
named accused with having wilfully and maliciously committed the crime 
of arson, and prays that they may be arrested and dealt with according to 
law.” 

This charge was dismissed on the 21st January, four days after the date 
of the affidavit, as ‘‘ vol substantialed,”” as appears from the Recorder's en- 
dorsement on the affidavit. 

The first witness examined for plaintiffs on the trial of the cause, was 
Raymond, the police officer who made the affidavit aforesaid. This wit- 
ness testifies that he made the charge against Wurphy and wife upon in- 
formation derived from Redler ; that he met Redler at the fire, who told 
him he thought Wurphy set fire to the house ; that Murphy was largely in 
debt to himself ( edler) and others ; that he was about to sue Warphy for 
rent, and had told Murphy of his intention to sue him, &e. That Reay- 
mound was not induced solely by the representations of defendant to pros- 
ecute plaintiffs appears, however, pretty clear from the rest of his testi- 
mony. He says that he ‘‘spoke to other persons about the fire besides 
defendant Peder, and it was the general impression of persons there that 
plaintiffs Werply had set the house on fire.” ** Witness found a tabl 
close to a shelf; found also a chair without a bottom to it, which bottom 
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had been burnt ont; the fire had originated in the upper part of the 
shelf.” ‘‘ Witness saw many suspicious circumstances about the place, 
and the general impression there was, that there were suspicious cireum- 
stances attending this fire.” ‘Murphy told witness that when the fire ori- 
ginated he was on Washington Square, in the Third district, and that he 
had been informed of the fire by a friend of his.” 

The suspicious circumstances attending this fire are also spoken of by 
other witnesses, examined for defendant. 7 

Youenes, the fire inspector of the insurance offices, testifies that he ex- 
amined the premises, and is convinced that the house was set on fire de- 
signedly. 

Madam Jacob, « neighbor who lived next door, proves that Murphy had 
left the store about an hour before the fire broke out. His children had 
gone out with the servant half an hour before. When the fire broke out, 
the store was closed ; after the fire witness went into the store and saw 
that the paper and the shelves were burned ; she saw the table with the 
candlestick and also the chair which had been burnt through by the can- 
dle. 

Gustave Probsi lived two doors from the house occupied by plaintifis— 
heard a noise of persons crying fire—he ran out, and when the door was 
opened, saw a little table with a candle on it near the shelves which were 
burning. 

Joseph Duvid van to the tire when the alarm was given—went into the 
store, and saw that the fire was in some band-boxes and shelves in a cor- 
ner of the house, found it strange that the fire had originated as it did ina 
corner and on shelves several feet from the ceiling. ‘‘Some said the fire 
had been set purposely.” ‘* Redler appeared much grieved at the occur- 
rence, and said the fire would ruin him.” 

The Judge of the District Court charged the jury as follows : 

‘That if the jury find that the suit and provisional seizure complained 
of are dependent of a suit which is not at an end and still pending, they 
cannot give damages against defendant. 2 Greenleaf, 452; 11 An. 333. 

‘That if the jury find that the defendant spoke the words complained 
of upon reasonable suspicions, and to give the party over to a judicial in- 
quiry, and to prefer a complaint before a magistrate, being in good faith 
in the fair and honest prosecution of his rights, and the protection of his 


interest, then the defendant cannot be condemned in damages. Vol. 2 . 


Harrison’s Digest, p. 2389 to 2396. 

‘**That the plaintiff must not only prove malice, but must also show there 
was no probable cause for the prosecution, and that the defendant is not 
hound to prove probable cause until the plaintiff has shown the absence 
of it; and thatif plaintiff show malice and not the want of probable cause, 
defendant cannot be condemned, as it is just as necessary to show the 
want of probable cause, as it is malice, before a recovery can be had. 

“That to maintain an action for this injury the plaintiff must prove : 

‘Ist. That he has been prosecuted by the defendant, either criminally 
or in a civil suit, and that the prosecution is at an end. 

‘2d. That it was instituted maliciously and without probable cause. 

‘3d. That he thereby sustained damage. 2 Greenleaf, 2449. 

‘**That probable cause does not depend upon the actual state of the case 
in point of fact, but upon the honest and reasonable belief of the party prosecu- 
ting. 12 An, 333. 
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‘The plaintiff must show that the prosecution was instituted malicious. 
ly and without probable cause, and both-these must concur. 

‘*That to maintain such an action, malice and want of probabie cause 
must not only be alleged, but proved. 13 An., pp. 214, 274.” 

This charge expounds the law of the case correctly, and is not objected 
to by either party. 

Consistently with these principles, we think it was the duty of the jury, 
with the evidence before them, to have found nu verdict for defendant. 
Admitting that his advice to the police officer to prosecute, was synoni- 
mous with a prosecution by himself,the circumstances of the case, as dis- 
closed in this testimany, constituted, while unexplained, a probable cause 
for the prosecution complained of. And it is fortunate for plaintiffs that 
they were able to explain them before the Recorder, as we presume they 
must have done. 

It is, therefore, adjudged and decreed, that the judgment of the Dis- 
trict Court upon the verdict of the jury be reversed, and that there be 
judement for defendant, with costs in both courts. 


Louisa Menie v. J. M. Lareyro..erie. 


The wife is entitled to a divorce upon proof of adultery against her husband. 

Positive or direct evidence is not necessary to establish adultery. Where from the circumstances 
proven no other inference can be drawn, but that there was an improper intimacy or illicit connec 
tion between the parties, the fact of adultery or concubinage will be considered as substantiated, 


A PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
A Michel & Koontz, for Plaintiff and appellant. P. Sowlé and L. Charvet 
for defendant. 

Voorntes, J. The plaintiff is entitled to a judgment of divorce against 
the defendant, her husband. 

The evidence shows that the latter has committed adultery with a negro 
woman named Charlotte. Tndeed, he appears to have kept her as his eon- 
eubine. Acts 1855, p. 376. 

These facts, it is true, are shown by circumstantial evidence ; but we are 
not aware that, for this purpose, positive or direct evidence is necessary. 
Where, as in the present case, from the circumstances proven, no other 
inference can be drawn but that there was an improper intimacy or illicit 
connection between the parties, the fact of adultery or concubinage must 
be considered as substantiated. C. C. 2263, 2267. 

The defendant’s counsel state, in their brief, that the suspicious cireum- ° 
stances attending the visits of their client to the slave Charlotte, were sub- 
sequent in date to the abandonment of the common dwelling by the wife. 
There is not, in the pleadings, any allegation of such abandonment ; nor 
does the evidence show that the wife left the hushand’s domicil previous- 
ly to the time of the latter’s connection with the slave Charlotte. 

It is, therefore, ordered and decreed that the judgment of the District 
Court be reversed ; and that the plaintiff do have judgment against the 
defendant ; and that the bonds of matrimony heretofore existing between 
the said parties be dissolved ; and that the defendant pay the costs of both 
courts. 
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Rienarp Ene.ann v. CommerciaL Insurance Company or Onio et al. 


Where there was an actual delivery by the vendors of a steamboat to the vendee, and the vendors, 


who were the captain and clerk of the boat at the time of the sale, afterwards engaged their ser- 


vices to the vendee and tcok charge of the boat for him—Held; That it could not be considered pos 
session of the vendors, by a precarious title, giving rise to the presumption of simulation. 


PPEAL from the Sixth District Court of New Orleans, Hovell, J. 
I Bentich Fagan, for plaintiff. Darvant & Hornor, for defendants and 
appellants. 

Voornies, J. The defendant as judgment creditor of J. W. Langdon, 
W. D. Bateman, EF. Mason and I. Moody, formerly owners of the steam- 
boat Lucy Holcombe, caused this property to be levied upon as if it still 
belonged to the judgment debtors. The plaintiff who holds through 
these parties by virtue of a sale duly recorded in the Customhouse, there- 
upon enjoiied the sale. 

The question presented is, whether this transfer be simulated ; for if it 
be real and sincere in point of fact, it is clear that however injurious it 
might be to creditors and tainted with fraud, their remedy could be 
reached only through a direct action in revocation. 

The evidence leaves no doubt as to the facts that, immediately after the 
sale, the plaintiff assumed the control and management of the boat ; that 
he acted as the sole owner and proprietor ; that the business of the boat 
was carried on in his name, he being personally liable for the debts and 
expenses ; and finally that he was actually paid the debts, which, in the bill 
of sale, he had assumed to pay, amounting to over ten thousand dollars. 

It has been argued that it is highly improbable that the plaintiff, being 
a fish-monger at the market house, could have purchased a boat for the 
sum of forty thousand dollars ; but, by reference to the tax roll, it ap- 
pears that his real estate is assessed at nearly twenty thousand dollars ; 
and, besides, that his credit is good in bank. And then the terms of the 
sale are looked upon as unusual ; for one-half of the price is stipulated to 
be paid in four installments running from twelve to twenty-four months, 
the purchaser furnishing only his individual notes. This leads us to con- 
sider the presumption of simulation, which, the defendant contends, is 
raised in this case from the fact that the vendors remained on board of the 
boat in the capacity of captain and clerk. And, in this connection it is 
proper to add that these parties had so officiated previously to the sale 
or transfer ; and that it was after the delivery of the hoat that they were 
employed by the plaintiff in their respective callings. 

Under the provisions of Article 2456, when the seller retains possession 
by a precarious title, this gives rise to a presumption of simulation ; and 
it is then incumbent upon the parties, with regard to third persons, to 
show that they were acting in good faith, and to establish the sincerity of 
the contract. The last Article of the Civil Code (3522) defines the term 
precarious: ‘That possession is called precarious, which one enjoys by 
the leave of another, and during his pleasure. The title, which excludes 
the ownership, such as a lease, is also called precarious.” 

The question then arises whether the vendors, in the present case, re- 
tained the possession of the Lucey Holeombe, and whether that possession 
was precarious. 
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The vendors came back on the boat as employees of the vendee : they 
were charged with the administration of its affairs, as is ustuuly the cage 
when parties are engaged to command a vessel or to act in the capacity of 
clerks. And, ini point of fact, there had been a delivery from the vendors 
to the vendees, after which the latter engaged the former’s services, Tf 
cannot with propriety be said that the vendees retained the possession of 
the Lucy Holcombe ; nor that their possession as captain and clerk was 
precarious in the sense of the Code. They weré not on board merely by 
the leave of the owner nor during his pleasure : they were there by virtue 
of a contract. Nor did they have possession to the exelusion of the 
plaintiff's right of ownership: they had hired their services to him, 
and their possession was his possession, 

There was consequently no presumption of simulation in the way of the 
plaintiff, but, had there been, we are not prepared to say that he has not 
fully rebutted this presumption, and shown the reality and good faith of 
the transaction. 

Judgment aftirmed. 


Winwiam Auuine v. J. O. Wooprvrr et als. 


Where there are several joint obligees, an action to enforce the contract cannot be maintained in the 
name of one of the obligees only. It is a joint right of action which can only be exercised in a suit 
jointly instituted by all the obligees. 

PPEAL from the Fourth District Court of New Orleans, Price, J. 
H. D. Ogden, for plaintiff. J. D. Augustin, for defendants and appellants. 

Lanp, J. In the suit of Jwcoh Mussina against William Alling, Charles 
Stillman, Samuel A. Belden, Elisha Basse, and Robert H. Hord, instituted 
in the Fourth District Court of New Orleans, the plaintiff was ruled to 
give security for the defendants’ costs in the sum of one thousand dollars. 
And in pursuance of the order of the court, the plaintiff exeented his bond 
in favor of the above named‘ defendants, with Martin Owen & Co., and 
John O. Woodruff & Co., as his securities, conditioned for the payment of 
the defendants’ costs, in the event of the failure of the plaintiff to obtain 
a final decree in his favor, or faithfully to discharge said costs in the above 
mentioned suit. 

The plaintiff Mussina in that suit having failed to obtain a final decree 
in his favor, and having failed to discharge the costs incurred, the defend- 
ant William Alling paid the same, to the amount of five hundred and 
ninety dollars and seventy cents. And as one of the obligees in the bond, 
he has instituted this suit against the sureties of Mussina for the recovery 
of the amount of costs paid by him. 

Before answering to the merits, the defendants filed an exception to the 
plaintiff’s demand, on the ground that the bond sued on is a joint obliga- 
tion in favor of all the defendants to the suit of Mussina, and that all of 
said joint obligees have not been made parties with the plaintiff to this suit. 

The exception was overruled by the Judge « quo; and after answer filed, 


judgment was rendered in favor of the plaintiff against the sureties on the 
bond, and they have appealed and insist on the validity of their excep- 
tion to the plaintiff's petition. 

The bond given in the suit of Mussin, and on which this suit was insti- 
tuted by the plaintiff, is a joint obligation in favor of all the defendants as 
joint obligees, and they must unite in order to enforce by action a per- 
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formance of the contract. In the case of a joint obligation as to the obli- 
gees, there arises in their favor only a joint right of action which can 
only be exercised in a suit jointly instituted by them. The law does not 
permit a multiplicity of suits on an obligation joint as to the obligors ; nor 
dves the law allow a multiplicity of actions for the enforcement of a con- 
tract joint as to the obligees. 

The plaintiff's suit is on the bond in which the other obligees have a 
joint interest, and a judgment in favor of the plaintiff for the amount of 
costs paid, would not be a satisfaction of the bond as to the other obli- 
gees, even after payment, nor estop them from suing the defendants on 
the bond in a different suit, as a judgment would, if rendered on an obli- 
gation in solido in favor of the obligees, The defendants therefore have 
an interest in requiring all the obligees in the bond to be joined in a suit 
instituted to enforce a performance of the contract. 

The exception was well taken and must be sustained. 

For the reasons assigned it is ordered, adjudged and decreed, that the 
judgment of the lower court be avoided and reversed ; and it is now or- 
dered, adjudged and decreed, that the exception be sustained, and the 
suit dismissed at plaintiff’s costs in both courts, 


L. L. Ferrtere v. Gasrarp J. Scurerer et al. 


On the trial of a rule to dissolve an injunction, on the ground that it was issued improvidently and con 
trary to law, the allegations of the petition are to be taken as true for the purposes of the rule. 


PPEAL from the Third District Court of New Orleans, Durigneaud, J. 
A Whiltuker & Fellowes, for plaintiff and appellant. Handlin & St. Paul, 
for defendants. 

BucHanan, J. Plaintiff sued out an injunction in the Third District 
Court of New Orleans against the Constable of the Seventh Justice’s 
Court of said parish, to prevent him from selling certain lots of ground, 
under two orders of seizure and sale, issued at the suit of the State of 
Louisiana. The petition for injunction alleged that the proceedings were 
void for illegality and constitutionality. The grownds of illegality, &c., 
were specially detailed in the petition, which was sworn to, and bond fur- 
nished in due form of law. 

A rule was taken on behalf of defendant, to dissolve the injunction, on 
the ground that the same issued improvidently and contrary to law. 

Plaintiff appeals from a judgment making the rule absolute. 

We have not been favored with any argument, oral or written, on behalf 
of the appellee. The rule appears to have been submitted in the court 
below upon the papers; and we cannot perceive from an inspection of 
them in what respect the injunction was improvidently or illegally issued. 
The forms prescribed by the Code of Practice, for the remedy of injune- 
tion, appear to have been pursued in this case. 

We agree with the connsel of appellant, that in a rule of this kind, the 
allegations of the petition are to be taken as true for the purposes of the 
rile; and we are of opinion that those allegations disclose a sufficient 
cause for the issuance of the writ of injunction. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, that the rule to dissolve the injunction be dismissed, 
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and that the cause be remanded for further proceedings according to 
the costs of the rule and of this appeal to be paid by defendant and 
appellee. 4 


P. J. Srear et als. v. M. Hacertserc.—M. Barverr, Jun, Syndiel 
Plaintiff in rule, Appellant. 


Proceedings by sequestration against an absconding debtor, under the Act of 1826, before a differs 
tribunal from that of the domicil of such absconding debtor, are coram non judice, 


. 


H. BR. Grandmout, C. E. Hiestund and others, for plaintiffs, @3 
Schmidt, for appellant. ‘ 
BucHanan, J. Miller Heayelberg, « merchant or trader, residing in thel 


wer from the District Court of the Parish of Jefferson, Burthe, J 


parish of Jefferson, absconded or concealed himself to avoid the payment) 
of his debts. Four of his creditors attached his property, by separate 
suits filed in the District Court of Jefferson. 

Subsequently, three other creditors of Hayelbery joined in a sequestras 
tion of his property, under the Act of 29th March, 1826, by petition ad# 
dressed to the Third District Court of New Orleans. A meeting of the? 
creditors was convened by order of said Court, upon such petition, at] 
which Morris Barnett was appointed syndic, 2 

The syndic now takes a rule in the four suits pending in Jefferson) 
parish, upon t‘1e plaintiffs in said suits, to show cause why the funds in 
the hands of the Sheriff of Jefferson, under the attachments levied i 
those suits, should not be delivered to him for administration. A 

The District Court did not err in dismissing this rule. The petitiony 
tiled in the District Court of New Orleans, which was given in evidence! 
herein, shows by its allegations that the domicil of Hagelbery, at the time. 
of his absconding, was in the parish of Jefferson. The same fact is proved 
by several witnesses examined on the trial of the rule. The proceedingg 
for a sequestration, under the Act of 1826, were, therefore, corum nom 
Jjudice. 

The appellant relies upon the case of Rippey v. Driangoole, Sth Martin 
711; but that case is not in point. That was a case of change of domicily) 
implied from circumstances which have no analogy to the facts of they 
present case. 

In the case of Lervis v. Gerke, 12 An. 828, also quoted by appellants 
there was no question of want of jurisdiction ri/ione persone in the court 
from which the writ of sequestration issued. 

Judgment affirmed, with costs, 


Marta SHannon et al v. J. W. Srannon, Executor 


In all nuncupative wills Wy public act, where the testator does not sign, but attixes bis mark, there 
must be made, under pain of nullity, express mention of the testator’s declaration of hie inability @ 


ign. Express mention is required, and it cannot be inferred 


PPEAL from the Second District Court of New Orleans, Worqau, J 
ik i. Spofford, CoA, Taylor and Martin & Miller, for plaintiffs 
Lea & Marv and Bouford, Singleton & Click, for defendant and appellant, 
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Vooruts, J. The validity of the will of J. C. Shannon, deceased, de- 
pends upon the construction to be given to Art. 1572 of the Civil Code. 

The question presented is, whether a nuncupative will, by public act, 
must contain an express mention of the testator’s declaration of his ina- 
bility to sign. . ; 

The 1572d Article, which is, in the French text, precisely in the same 
words of Article 973 of the Napoleon Code, reads as follows : 

‘This testament must be signed by the testator ; if he declares that he 
knows not how, or is not able to sign, express mention of his declaration, 
as also of the cause that hinders him from signing, must be made in the 
act.” 

The unbroken current of French authorities, decision of the Court of 
Cassation and of Courts Royal, and opinions of commentators, is to the 
effect that there must be express mention of the testator’s declaration of 
his inability to sign. Indeed the text of the French Code is not open to 
any other construction. 

There is between the French and English texts of our Code, the differ- 
ence of a comma: ‘‘that he knows not how, or is not able to sign” —** qu'il 
ne sait ou ne peut signer.” In other respects the English translation is lit- 
eral. Nor does this difference in the punctuation vary the sense of the 
article. 

In the case of Stafford v. Stafford, reported at page 440 of the Louisiana 
Reports, this court,—Mr. Justice Curleton being its organ,—gave a differ- 
ent interpretation of that portion of the article concerning the disability 
of the testator to sign the will.—‘‘ This construction of the Code,” it was 
said, ‘‘is justified by the interpretation given to a similar law in France, 
by a distinguished jurist in that country.”—The court then quoted a pas- 
sage from Duranton upon the point, whether an apparent contradiction in 
a will, which stated, first, that the testator had signed, and then that he 
had been unable to sign, did not vitiate the instrument. But this author 
is silent upon the question decided in Stafford v. Stafford, and again pre- 
sented in the case under consideration. 

Previously to the adoption of the Napoleon Code, the law required, not 
only that mention should be made of the testator’s declaration of his in- 
ability to sign ; but that the notary should state expressly that he had re- 
quested the party and the witnesses to sign, and that they had declared or 
answered that they could not or did not know how to sign. But says 
Toullier: ‘‘ L’art. 973 du Code est revenu & lordonnance des testamens ; 
il n’exige, comme cette loi, que la mention expresse de la déclaration du 
testateur dle ne savoir ou de ne pouvoir signer, ainsi que de la cause qui 
Yempéche de signer, sans laquelle mention le testament serait nul,” vol. 
V., No. 437. See Grenier, tom. I., p. 438; Pothier, Testamens, Art. 4, 21. 

Under this view of the law, we have come to the conclusion that, in 
all nuncupative wills by public act, there must be made, under pain of 
nullity, express mention of the testator’s declaration of his inability to 
sign. This necessarily overrules the case of Stafford v. Stafford. 

There is, in Shannon’s will, the following clause : 

‘At the moment of signing this will, the said testator, being too weak 
to sign his name, has made his mark, in presence of all the parties.” 


his 


**Joun C. (> ) SHANNON.” 
mark. 
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No mention is made of any declaration on the part of the testator; 
it is contended that this is supplied by the affixing of the mark. 

Our article requires an express mention of the testator’s declaratiog 
and, although for this purpose, there be no sacramental terms or expreg 
sions, it is obvious that this cannot be reached by implication. The d& 
claration might be inferred from the fact that the testator affixed his ms 
but what becomes of the express mention required by the Code ? 

The will of J. C. Shannon, deceased, is, therefore, null and void, 

Judgment affirmed. 


v 


M. B. Muster v. Wu. Waitriecp. 


The general denial admits the signature of the party sued as endorser of a promissory note, but eave : 
open every other legal defence. 

An endorser residing in the city where the note was protested, is entitled to notice of protest in pe 
at his domicil ; and where there is nothing to show that such domicil might not have been found g 
diligent enquiry, a note addressed to the endorser through the Post Office is insufficient. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. B. Cotton, for plaintiff. G. L. Bright, for defendant and appellant, 

Merrick, C. J. This suit is against the defendant as endorser of a 
promissory note. The answer is in these words : 

“The defendant pleads the general denial and want of amicable de-j 
mand, and prays to be dismissed, with costs.” 

‘* He prays for general relief.” Signed, &c. 

The judgment of the lower court was for plaintiff, and defendant ap-] 
peals, and contests the plaintiff’s right to recover, on the ground of the} 
want of notice of protest. 

Plaintiff contends, that the defendant cannot make this issue, for he 
has limited his defence to the question of proof of signature and the’ 
want of amicable demand. 

In the case of Hughes v. Harrison and wife, 8 N. S. 300, 301, it was held’ 
that the general denial admitted the signature, and left open every other + 
legal defence. See also 14 La. 361, 19 La. 86 and 88. é 

The note was dated New Orleans, and was payable at the Savings Bank. 7 
The Notary Public, charged with making protest, demanded payment at 7 
two different Savings Banks in this city—one at the corner of Camp and 9 
Lafayette streets, the other at the corner of Camp street and Exchange © 
Place. a 

He protested the note, but made no certificate of the manner in which 
the notice of protest was served, as required by statute, but was examined" 
on the stand as a witness. He says, referring to his invariable habit, and 
without any distinct recollection of the fact, that he put a notice of pro- 
test in the Post Office of Lafayette, directed to New Orleans. 

The notary states he did not know the defendant ; but it does not ap- | 
pear that he made any inquiry to find his residence or place of business. 

It is shown that the defendant, during the last ten or twelve years, has 
resided in the city, and that he lives on his own property, and carries on 
a large blacksmith and wheelwright establishment on St. Joseph street, 
between Foucher and Magazine streets. 

It is clear that the evidence is insufficient to charge the defendant as 
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~~ endorser: As the notary resided in the same city with the endorser, he MILLER 
7h eould not resort to another Post Office and address a notice to the endorser Warere, 
jn this city. The defendant was entitled to notice of protest on him in 
n, or at his domicil, there being nothing to show that such domicil 

might not have been found on diligent inquiry. See Heiss v. Corcoran & 

Go., 15 An. 694; 6 La. 744. 

It is, therefore, ordered, adjudged and decreed by the court, that the 

judgment of the lower court be avoided and reversed ; and it is now here 

ordered, adjudged and decreed, that there be judgment in favor of the 

defendant, with costs, in both courts. 


a ee ee mn Hn 


Mrs. Feuix Lesrane v. L. F. Bovcneregav. 


Incapacitated persons, when seeking to be relieved from the effects of engagements contracted by them 
in fraudem legis are entitled to show the real nature of the transaction, and persons so incapacitated 
are not bound to produce a counter-letter, but may use parol evidence to invalidate the cor-tract, 

Where a contract was made, purporting to be a sale of a slave by a married woman, and it appeared 
that she retained possession of the slave for some time after the sale ;—that the price was inadequate; 
that the sale was redeemable ; that the very instrument itself showed that the price was not paid in 
presenee of the notary or -of the witnesses, although the stipulation was fur a cash sale, and 
lastly , that the so-called vendee was the creditor of her husband— Held : That this was not in reality, 
any contract of sale between the parties. Redeemable sales unaccompanied by delivery of the thing 
sold, of which the considerations are inadequate, courts are bound to consider, without sufficient evi- 
dence te the contrary as contracts for which the thing nominally sold stands as security and nothing 
else. 

~ In such a case as that ju-t mentionedthe married woman would be entitled to the value of the services 
of her slave from the mo nent that she afterwards became dispossessed by her nominal vendee. 

PPEAL from the Second District Court of New Orleans, Howell, J., 

presiding. Johnsion & Denis, for plaintiff and appelllant. Cuasiera 

& Biron, for defendant. 

Voorutes, J. The object of this suit on the part of the plaintiff, who 
is a married woman, is to obtain the cancellation of the sale of a slave, 
made by her to the defendant, a creditor of her husband. The ground 
assigned is that this was in reality a contract of suretyship prohibited by 
law, although it is clothed with the forms of a contract of sale, with right 
of redemption. 

The defendant contends that, this being a case of simulation as be- 
tween the parties, the plaintiff is not entitled to introduce parol evidence 
to invalidate the authentic instrument of transfer ; and that she must 
either produce a counter-letter or probe the conscience of her adversary. 

It is to be remarked that this is not an action to annul a simulated con- 
veyance ; but one to declare invalid a contract, in appearance legal and 
binding, but covering a violation of a prohibitory law. It is well settled 
that incapacitated persons, when seeking to be relieved from the effects 
of engagements, contracted by them in fraudem legis, are entitled to show 

' the real nature of the transaction. ‘‘It is not,’ said the court, ‘‘a good 
answer to say that persons so incapacitated should take a counter-letter ; 
for, to admit this argument, would be to make them the victims of the 
weakness, which induced the law to throw its shield over them.” —( Thibo- 
deau vy. Herpin, 5 A. 580, and authorities there quoted. ) 

The facts, from which the plaintiff endeavors to prove that the contract 
of sale was in reality one of suretyship for the debt of her husband, 
are the following, to wit: That she retained possession of the slave some 
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time after the sale; that the price was inadequate ; that the sale was re. © 
deemable ; that it appears by the very instrument that the price was not | 
paid in presence of the notary, or of the witnesses, although the stipula- ~ 
tion was for a cash sale ; and, lastly, that the defendant was the creditor 
of her husband. 

As these facts are borne out by the record, we conclude that there was 
not in reality, any contract of sale between the parties. ‘‘ Redeemable 
sales, unaccompanied by delivery of the thing sold, of which the consid- 
erations are inadequate, courts are bound to consider, without sufficient 
evidence to the contrary, as contracts for whic: the thing nominally sold 
stands as security and nothing else.” Collins v. Pellerin, 5 An. 99; Trop- 
long, vente, 2695 ; Merlin Rep. verbo Contrat Pignoratif. 

The plaintiff never ceased to be the owner of the slave, and is, there- 
fore entitled to the value of his services from the moment that she after- 
wards became dispossed. These services are worth thirty-five dollars per 
month, as shown by the evidence ; and begin to run from the 24th day of 
June, A. D. 1857. 

It is, therefore, ordered and decreed, that the judgment of the District 
Court be avoided and reversed ; and that the plaintiff do have judgment 
against the defendant for the slave Jack. 

It is further ordered and decreed, that the sale of the 31st day of March, 
A. D. 1857, be cancelled and annulled ; and that the plaintiff do recover 
of the defendant the monthly rent of thirty-five dollars, to be computed 
from the 24th day of June, 1857, A. D., until delivery of said slave by the 
said defendant to the said plaintiff, the defendant paying the costs in both 
courts. 

Durret, J., recused himself. 


F. M. McInrtosu et al. v. Mercnants & Pianters INstrance Company. 
J. Cutsertson, Receiver. 


Privileges cannot be acquired by suits or seizures after a surrender made by a debtor to his creditors ; 
and the creditor on whose opposition to the tableau of distribution a reducticn is ordered of the 
amount allowed by the syndic as counsel fees, cannot claim the exclusive benefit of such reduction, 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
E. Rawle and Durant & Hornor, for appellants. G. Schmidt, for ap- 
pellees. 

Lanp, J. The question for our decision in this case is whether the cred- 
itor of an insolvent corporation who opposes a tableau of distribution filed 
by the receiver, and succeeds on his opposition in reducing the amount of 
fees allowed by the receiver to his counsel, is entitled to the exclusive ben- 
efit of such reduction, by privilege or preference t6 all the other creditors 
of the corporation. 

The creditors who claim the benefit of such reduction, are Angelrodt & 
Barth, who succeeded on two former oppositions in reducing the fees al- 
lowed to counsel from three thousand to fifteen hundred dollars. These 
parties are now before us as appellees, on the appeal of other creditors of 
the corporation, from a judgment awarding to the appellees, on their op 
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% ton to the final tableau, the entire amount refunded to the receiver, 
, under the former decisions of this court. 

“The privilege claimed by the appellees cannot be allowed, because it is 
not granted by law. Privileges cannot be acquired after a surrender of 
property, either by suits or seizures. The advantage claimed by the ap- 

is only allowed by Article 1792 of the Civil Code, when there is no 
cession of goods, and its provisions have no application to the case of an 
opposition by creditors to a tableau of distribution filed by a syndic or 


Tt & therefore, ordered, adjudged and decreed, that the judgment of 
the lower court on the opposition of Angelrodi & Barth be avoided 
and reversed ; and it is now ordered, adjudged and decreed, that said op- 

ition be dismissed with costs in both courts, and that the final tableau 
filed by the receiver be confirmed and homologated at the costs of the ap- 


pellees in this court. 


Cuartes L. Kwase et. als. v. J. B. Trernor et. als. 


The individual corporators may sue in their individual names when they have rights in the corpo 
ration to vindicate which relate to property or any intellectual gratification, the violation of which 
gan be made the basis of a demand for money. 

The act of the majority of the corporators is considered as the act of the whole, But as the indi 
yiduals who compose a corporation do not directly own its property,so they act in the transaction 
of its business primarily as agents ; and where the individuals composing one corporation formed 
@majority of another and separate corporation—Held : That they could not, as agents of the first 
apply to themselves, as agents of the second, for a lease of the property of the latter, and then, 
‘gs agents of the same, grant it on such terms as should please themselves as agents of the for- 
Mer, in opposition to the wishes and protests of their co-corporators of the latter corporation, and 
to their exclusion, The co-corporators thus iujured may repudiate this act of the majority upon 
these grounds ; if they were joint owners, they could not be judges in their own cause, and if they 
were agents, they represented incompatible interests. The agents of a corporation when once ap- 
Pointed, or members acting in their stead, are subject to the same rules, liabilities and incapacities 
a8 agents of individuals anc private persons. 

Amagent cannot be permitted to assume duties and trusts incompatible with his agency, nor validly 


exercise such agency after he has acquired an interest averse to his principal. 


7 


4 PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
, T. W- Collens,, for plaintiffs and appellants. EF. Filleuland J. Tis- 
ot, for defendants. 
prick, ©. J. The plaintiffs, twelve in number, allege that they are 
ilar members of an incorporated society established for mutual relief 
fd succor, according to law, under the name and title of St. Andrew 
Pdge ; that said corporation owns and holds certain lots of ground, with 
buildings and improvements thereon, situate in this city, together 
h various articles of furniture, masonic paraphernalia, and other move- 
effects contained in the buildings aforesaid. 
hat the members of said society, being all master masons, agreed to 
masonically, and did so meet in unity, until a conspiracy was formed 
fa number of members to exclude them (the plaintiffs) from their com- 
non enjoyment and possession of the property and domicil of the society, 
y to appropriate among the parties to said conspiracy the exclusive pos- 
sion and use of said property, to the disturbance of the actual and real 
ession of them, the plaintiffs. 
fhat in order to effect their design, the defendants (consisting of twen- 
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Kyant ty-two individuals) formed themselves into a separate corporation 4 i 

Texxor. the name and style of St. Andrew Lodge No. 5; and then applied t¢ 
Andrew Lodge for a lease of its property, and being themselves al] 
ent at a meeting of the St. Andrew Lodge, passed a resolution leasing 
themselves, that is, to St. Andrew Lodge No. 5, the property, ma 
paraphernalia and movables belonging to St. Andrew Lodge, for a 
inadequate rent, with the understanding that they should have exely 
and continuous possession and control of the leased property. 

That the defendants carried said resolution by their own voles, no 
standing the objections and protestations of the plaintiffs, who were 
members of the new society incorporated under the name of St. Andy 
Lodge No. 5, and in furtherance of their action, the defendants are s D0 
to exclude and prevent the plaintiffs from the use and enjoyment of 
corporate property according to its destination, and are appropristiay 
same to their own separate masonic purposes, 

And that the pretended lease of the property of St. Andrew Lodge, 
the resolution carried by the votes of the defendants, violates the title @ 
rights of the plaintiffs, and is illegal, null and void. 

The plaintiffs pray thet the keeper of the property of St. Andrew Log ; 
be enjoined from delivering the same to the exclusive use and oceups 
of the defendants ; and further pray that the defendants be enjoined frg 
preventing, interfering with, and obstructing the plaintiffs from visitil 
and using said’property according to its destination ; that the resolutig 
and lease in favor of St. Andrew Lodge No. 5 be declared null and vou 
and*that the defendants be condemned i» solido to pay heavy damages.) 

The plaintiffs amended their petition by making the St. Andrew Lodg 
a party defendant to the suit. The St. Andrew Lodge No. 5 was mad 
defendant in the original petition. 

Exceptions were filed to the right of the plaintiffs to institute the 
tion. 

The same being overruled, the defendants answer by a general deni 
and pray for damages on the dissolution of the injunction. 

In June, 1856, a corporation under the general laws was formed, 
stated in the plaintiffs’ petition, called the St. Andrew Lodge. 
plaintiffs and defendants all belonged to the same as members. The 
estate, the subject of the lease, is the property of the St. Andrew Lodg 
The members all being master masons, agreed to meet masonically, 4% 
stated in the petition, and adopted the Scotch Rite. They placed the 
selves under the jurisdiction of the Supreme Council. 

The individual defendants constituting a majority of the membersé 
the St. Andrew Lodge, applied to the Grand Lodge of Louisiana (whi 
by law has power to erect masonic corporations under its jurisdiction) 
a charter ; and the same being granted, they formed the legal corporatia 
known as the St. Andrew Lodge No. 5. 

By their own votes, they leased to the new corporation, also und 
their control, the property spec ified in plaintiffs’ petition, and of 

value therein stated. 

It appears to be proven as well as conceded, that the plaintiffs have 
right in virtue of their membership in St. Andrew Lodge, to partici 
with the defendants in the masonic meetings held in the buildings of 
corporation by the members of the new corporation organized under 
jurisdiction of the Grand Lodge. In fact, the proof shows that the doo 
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of the building were closed on one occasion against the plaintiffs and cae 
those wishing to meet with them under the Scotch Rite. The inadequacy Teknvt. 
of the price of the lease only appears by a comparison of the ralue of the 

roperty with the rent, and the fact of the exclusion of the plaintiffs from 
the use of the property. The questions made here are in substance the 
following, viz : 

ist. Can the plaintiffs as individuals stand in judgment ? 

gd. Are they not concluded by the act of the majority of their co-cor- 

rators, and is not the same binding upon them ? 

It must be evident to every one that this court has only to deal with 
the questions of law which arise upon the state of facts presented by the 
record. What is authentic or conformable to the usages of masonry, can 
only be settled by those initiated in its mysteries. Whether the plaintiffs 
be or not true and accepted masons, concerns not this controversy. The 
St. Andrew Lodge is a legal corporation. So also is St. Andrew Lodge 
No. 5. The plaintiffs are members of the first named corporation, and 
the two, with certain members of both corporations, are the defendants 
to the suit. All these parttes, plaintiffs and defendants, are capable of 
sustaining legal rights, and our endeavor must be to ascertain what those 
rights are in relation to the matters presented for our consideration. 

L Can the plaintiffs sue as individual members of a corpoaation ? On 
this point it is urged by the defendants’ counsel, that the plaintiffs and 
defendants are corporators, and as such they have no interest whatever 
in the property of the corporation named St. Andrew Lodge.” They cite 
Art. 427 of the Civil Code, which says : ‘‘ The estate and rights of a cor- 

, poration belong so completely to the body, that none of the individuals 
who compose it can dispose of any part of them.” 

Although corporations are distinct from the persons who compose them, 
and are considered as intellectual beings, yet it is well settled, that the 
corporators who compose the same, and through whose agency the affairs 
are managed, sometimes have rights in the corporations which they can 
protect in a court of justice. In monied corporations, legal proceedings 
on behalf of stockholders are of frequent occurrence ; and we know no 
reason, Why members of other corporations should be excluded from the 
courts when they have rights to vindicate which relate to property or 
any intellectual gratification, the violation of which can be made the basis 
of a demand for money. There is, therefore, no objection to the pro- 
ceeding in the names of the individual members. Indeed, this was the 
only mode in which the plaintiffs could present their grievances to the 
court ; for their co-corporators controlled both bodies, and they could 
thus prevent any suit from being commenced by the St. Andrew Lodge, 
the only body, besides themselves, who might vindicate the plaintiffs’ 
Tights. See Dodge v. Wovlsey, 18 Howard 331, and Zabriskees v. C. C. C. 
Railroad Company, 23 Howard 395. 

II. The second question raised in this case is, whether the plaintiffs 
are not concluded by the act of the majority of the members of the St. 

© Andrew Lodge ? The Civil Code declares that : “In corporations, the‘act 
Hof the majority is considered as the act of the whole.” 
» It being admitted that the resolution leasing the property of the St. 





the members present, notwithstanding the protests of the plaintiffs, pre- 
Sents a prima fucie case of right on the part of the defendants, and this 
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position must be overcome by the plaintiffs. They suppose they h 

accomplished this, by showing that the individual defendants by whos 
agency the resolution was passed were incompetent to act by reason @ 
their interest, and moreover, that the price or rent was inadequ : 
From its nature, a corporation aggregate is compelled by necessity to g 
through the agency of others, whether it be a meeting of members or g 

cers elect. C. C. 429. ; 

It may be laid down as a safe doctrine, that the agents of a corporatigy 
when once appointed, or members acting in their stead, are subject to th 
same rules, liabilities and incapacities as the agents of individuals 
private persons. Story on Agency, No. 16. 

It may be further affirmed as fundamental truths, that no man can e 
allowed to decide his own cause as judge, and that no agent can be pep 
mitted to assume duties and trusts incompatible with his agency, né 
validly exercise such agency after he has acquired an interest adverse 
his principal. 11 An. 411; 13 An. 20; Story on Agency, Nos. 9, 10 an@ 
210. q 
The contract which is the subject of the present suit was formed by the! 
agency of a majority of the corporators themselves, and hence it might 
first blush be imagined that they were acting as owners rather th 
agents. But as the individuals who compose a corporation do not direct 
ly own its property, so they act in the transaction of its business primarily 
as agents. Quod universitati debetur, singulis non debetur. 

The twenty-two individual defendants, therefore, who voted in favor 4 
the resolution to lease the property of the St. Andrew Lodge, in so doing? 
acted as agents of this corporation. But at the same time, they had) 
formed a new corporation in which they had acquired interests as mem 
bers and corporators, and had assumed its management and cate af 
agents. Here then they had acquired interests and assumed duties ine 
compatible with their agency i the affair of granting the lease. They 
could not, as agents of St. Andrew Lodge No. 5, apply to themselves, ag 
agents of St. Andrew Lodge, for a lease of the property of the latter, an@ 
then, as agents of the same, grant it on such terms as should please them- 
selves in their capacity of agents of the former, and in opposition to the? 
wishes and protests of their co-corporators of the latter lodge, and te 
their exclusion. 

In another case, where a similar question is presented, it is said, in sub-) 
stance, that the mind is free in moulding its belief according to its appre. 
hensions of truth, and hence, to limit its activity, and to stand in the way 
of change, is to set boundaries to human knowledge. From this proposi-) 
tion is then deduced the right of the majority of the St. Andrew Lodge to 
change its mode of working out the charitable and social objects of the’ 
foundation. See Keiser et al. v. Stansifer et al., 6 Ohio Rep. 363. 

Perhaps a majority of a corporation might have a right to prescribe rad- 
ical changes in the creed or in the ceremonies and rites of a corporation, 
so that the same should not be in contravention of the objects of the cor- 
poration itself, and should not exclude any of the corporators from parti-7 
cipating in and enjoying the advantages of the corporation under the new 7 
regulations so introduced. But this is not the case before us. The plain-| 
tiffs have never forfeited their rights as members of the corporation of St 
Andrew Lodge ; yet, by an act of the majority, they are excluded from the 7 
property, and not permitted to enjoy the advantages which their brethre 
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derive from the property in connection with the new act of incorporation 
and charter from the Grand Lodge. 

The plaintifis are permitted to say : ‘‘ we stand upon our act of incorpo- 
ration’; we cannot by law be compelled, without any fault, to join another 
body of men, and become members of another corporation in order to en- 
joy what is lawfully our own. If the defendants will deprive us of our 
rights for their own advantage, they must do it through the agency of oth- 
ers than themselves. If they be joint owners with us, they cannot be 
judges in their own cause ; if they be agents, they represent incompatible 
interests.” 

From this view of the case, it seems to us clear from principle, that the 
lease granted by the St. Andrew Lodge, through the agency of the indi- 
yidual defendants, to St. Andrew Lodge No. 5, was voidable, and that the 
plaintiffs are entitled to relief against it as depriving them of the free ex- 
ercise of their franchises as members of the first named corporation. 

No particular damages have been proven in this case, and we think that 
justice will be done by rescinding the lease and enjoining the defendants 
from opposing any obstacles to the enjoyment by the plaintiffs, as mem- 
bers of the St. Andrew Lodge, of their common property at all reasonable 
times. . 

The pleadings raise no question as to any right claimed by a third cor- 
poration, the St. Andrew Lodge No. 6, to use the buildings belonging to 
the St. Andrew Lodge. 

The controversy here is argued on the issues made by the parties to this 
suit, and on the questions submitted which have just been resolved in fa- 
yor of the plaintiffs. 

It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower Court be avoided and reversed ; and it is now or- 
dered, adjudged and decreed, that said lease, described in plaintiffs’ peti- 
tion, from the St. Andrew Lodge to the St. Andrew Lodge No. 5, be re- 
scinded and annulled, and that the defendants be enjoined from obstruct 
ing or preventing the plaintiffs, in their capacities of members of the St. 
Andrew Lodge, from visiting at all reasonable times the property belong 
ing to said last mentioned corporation ; and it is further ordered, that the 
defendants pay the costs of both Courts. 


ODO IAA nw 


V. Partance & Co. v. H. Partance & Co.—Mrs. D. Depart, War- 
rantor. 
In redhibitory actions, the conjectural opinions of physicians without any post morfem examination, are 
not of themselves sufficient evidence to establish the origin of the disease of which the slave died. 
PPEAL from the Sixth District Court of New Orleans, Hovrell, J. 
W. B. Koontz and A. P. Avegno, for plaintiffs and appellants. W. 
H. Hunt & Dénégre, for warrantor. LL. Castera, for defendants. 
Voorutes, J. The ground upon which the plaintiffs base their action 
in redhibition, is that, at the date of the sale, the slave was afflicted with 


tubercular consumption. 


The only evidence upon this subject, is the conjectural opinion of phy 


sicians, two of whom had given medical attention to the slave during his - 


illness. There was no post mortem examination. 
i] 
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On the other hand it appears that the slave previously to, and at tlie 
date of the sale, enjoyed, to all appearances, remarkably good health, 
Nor does it appear at what time, after the sale, the first symptoms of the 
disease became manifest. Under these circumstances the speculative 
opinions of the physicians, who attended the slave during his last illness, 
are not of themselves sufficient to establish the precise origin of the dig: 
ease. Dupré v. Demarest, 5 A. 592; Ntackhouse y. Nendall, 7 A. 670; 
Williams vy. Talbot, 12 A. 408. 

Judgment affirmed. 


B. Wentwortnu v. Saip Rratm, Master anp Owners. 


Where the shipper of goods took a bill of lading with the endorsement upon the margin “ weight and 
contents unknown,”’ and on the arrival of the vessel at New Orleans thev were condemned by the Port 
Warden to be sold as daniaged goods—/eld : That under such a bill of lading, the common earrier 
has complied with his contract when he has delivered the box externally in good order and condition, 
and the burden of proof rests on the consignee to show that the contents of the box were in good or 
der and condition at the time of the shipment, 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Ih. Benjamin, Bradford & Finney, for plaintiff. G. P. MePheeters, for 
defendants and appellants. 

Merrick, C. J. This case presents a question as to the burden of 
proof. 

Douglass and Sherwood, of New York, shipped by the Realm three cases 
of merchandise, Nos. 62, 63 and 64, to the plaintiff in this city. The bill 
of lading had this endorsement upon the margin, ‘‘ Weight and contents 
unknown,” signed ‘‘ Robson & Fosdick.” 

The ship in her passage out did not meet with bad weather, and there 
was no appearance on any portion of the cargo of stains by salt water, and 
no complaint made by any of the consignees except by the plaintiff, and 
then only for damage to the contents of box No. 63, which contained 
hoop-skirts which were stained and rusty. 

The proof on one side shows that the box was made of poplar or pine ; 
that it was delivered, so far as its external appearance indicated, in good 
condition, and received without objection ; that it was not stained ; and 
that salt water always stains wood of a dark color. On the other side it 
was shown that the boc tasted of salt water when opened at the plaintiff's 
store, and the hoop skirts were stained and rusty ; that they were con- 
demned by the Port Wardens to he sold as goods damaged by contact with 
salt water ; that the hoop skirts, if merchantable, would have been worth 
$556; that they sold in their damaged condition for only $201 74 net. 

There was no proof of the condition of the merchandise when placed in 
the case in New York, and the plaintiff having had judgment in the lower 
Court for the difference between a sound article and the damaged goods, 
the defendant appeals and makes the point here, that the burden of proof 
was upon the plaintiff (under the bill of lading and the proof) to show 

that the contents of the box were uninjured when shipped. 

We are of the opinion that the objection is well taken. Under a bill of 
lading in this form, we think the common carrier has complied, prima 
facie, with his contract when he has delivered the box externally in good 
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order and condition. Where this appears, the consignee must show, i n 
order to recover, that the contents of the box which were not exhibited to  Smr Keau, 
the carrier were also in good order and condition ; for as the box was de- 
livered in the same order as received by the carrier, and as he affirmed in 
his bill of lading nothing in regard to the contents of the box shipped, no 
presumption can arise against him from the condition of the goods which 
possibly may have been damaged and packed in a box giving no indication 
of its contents. See Abbott on Shipping, 338, No. 9, and Thomas v. Ship 
Morning Glory, 13 An. 269. 

But as this is the first time in which this question has been presented to 
this Court for adjudication, we think that justice requires that the case 
should be remanded in order to enable the plaintiff to produce further 
proof, if such he have. 

It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower Court be avoided and reversed; and it is further 
ordered, that this case be remanded to the lower Court for a new trial; the 
plaintiff and appellee paying the costs of the appeal. 
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T. O. Trerernen et als. v. Samuet Locke et als. 

The principle, that notice of the acceptance of a guarantee must be given within a reasonable time in 
order to tix the liability of a guarantor, cannot be invoked where the acts and declarations of the guar 
avtor amount to a waiver of such notice, 

The Article 2720 of the Civil Code, which declares If without any serious ground of complaint, a man 
should send away a laborer whose services he has hired for a certain lime, before that time has expired, he 
shall be bound to pay such labcrer the whole of the salaries he would have been entitled to receive, had the 
full term of his services arrived,’ is in the nature of a penal statute, must be strictly construed, and 
cannot be applied to the case of a contract for letting and hiring entirely unperformed in all its parts, 
In such case only the actual damages sustained by reason of the non-perfurmance ef the contract can 
be recovered. 

PPEAL from the Fourth District Court of New Orleans, Price, J. 

I M. M. Cohen, for plaintiffs. EP. H. Durel, G. A. Breaux and G. P. 

MePheeters, for defendants and appellants. : 

Lanp, J. The plaintiffs, who are ship carpenters, sue the defendants, 
Gerard & Mooney, to recover damages for the non-performance of a con- 
tract of letting and hiring, and also sue Samuel Locke, as the guarantor 
or surety of these parties for the performance of the contract. 

The defendants, Gerard & Mooney, through their agent, Samuel Locke, 
employed the plaintiffs to work on a dry dock, which they were then con- 
structing at Gretna in this State for parties residing in Cuba. Samuel 
Locke employed the plaintiffs through Daniel Marcy, who was residing at 
Portsmouth in New Hampshire, and the terms of the contract and the al- 
leged liability of Locke, are specified in a letter written by him at Boston 
on the 26th of September, 1857, and addressed to Marcy at Portsmouth. 

The material part of this letter is as follows: ‘*I wish you to send out 
twenty good energetic carpenters to Gerard & Mooney; you are author- 
ized to say that they will give them $2 50 per day, and steady employme: 
-until the first of June, and more, if the going wages there for steady e:- 
ployment should be higher. T'his letter will be your quarantee, that the 
men that you give a line to Gerard & Mooney, shall be steadily employed 
on the Cuba Dock that they are building. They want the men as soon as 


possible. If you can get a good’ foreman at the price I offered, give him 
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a letter, stating that he is engaged as foreman by my request. Please let % 
me know if the men, as above, will go out. Address me to the care of 
Messrs. John D. Locke & Co, 193 Water Street, New York. I will be ig 
New York on Tuesday next, and shall be awaiting your letter.” 

The plaintiffs, who were employed by Marcy on the terms mentioned ig 
Locke's letter, arrived in this city on the 11th of November, 1857, and ten. 
dered to Gerard & Mooney a performance of the contract on their part, 
These defendants refused to receive the plaintiffs into their service, on the 
terms specified in the letter, but proposed to receive them on different 
terms, which the plaintiffs rejected, and soon afterwards, returned home 
without having performed any labor on the dock under the agreement. 

The first question in the case is, whether Locke is liable to the plaintiffs, 
on the guarantee stipulated in his letter to Marcy. 

The second question is, what damages the plaintiffs are entitled to re- 
cover, for the non-performance of the contract, by Gerard & Mooney. 

The letter fully discloses the agency of Locke, and in the absence of all 

other evidence, the guarantee might be considered that of his principals, 
Gerard & Mooney; but the acts and declarations of Locke, and the testi- 
mony of Daniel Marcy, to whom the letter was written, clearly establish 
that the guarantee was intended as a personal obligation on the part of 
Locke in favor of the plaintiffs. It is, however, urged that as no notice 
of the acceptance of the guarantee was given to Locke within a reasonable 
time, he was thereby discharged from all liability under it to the plaintiffs, 
for whose security the. guarantee had been given. However correct the 
legal proposition may be, that notice of the acceptance of a guarantee 
must be given within a reasonable time in order to fix the liability of the 
guarantor, it cannot be invoked on behalf of Locke in this case, because 
his acts and declarations, after the arrival of the plaintiffs in this city, 
were tantamount to an acknowledgment of his liability to them, and a 
waiver of the want of any previous notice of their acceptance of his guar- 
antee. 

The plaintiffs claim the sum of six thousand and twenty dollars as dam- 
ages for the non-performance of the contract, and base their claim on 
Article 2720 of the Civil Code, which declares: If without any serious 
ground of complaint, a man should send away a laborer whose services he 
has hired for a certain time, before that time has expired, he shall be 
bound to pay to such laborer the whole of the salaries which he would 
have been entitled to receive, had the full term of his services arrived. 
This article of the Code is in the nature of a penal statute, and should be 
strictly construed, and only applied to cases clearly within its letter, for itis 
against equity for a laborer to recover full wages for services not rendered 
when the amount of such wages greatly exceeds the actual damage sus- 
tained by reason of his discharge from service before the expiration of the 
term of employment. The case of the plaintiffs is not within the letter of 
the article of the Code; they were never in the service of the defendants 
under a contract of letting and hiring, and of course were not discharged 
from service before the expiration of the time of their employment. The 
plaintiffs sue the defendants for refusing to receive their services under a 
contract entirely unperformed in all its parts, in other words for the non- 
performance of a contract ab initio, and the action is not within the pur- 
view of Article 2720 of the Code. 
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In the case of an undertaker employed to construct a building or other 
work, the proprictor may cancel at pleasure the contract he has made ail- 
though the work has been commenced, by paying him the expense and 
labor already incurred, and such damages as the nature of the case may 
require; and it may be well questioned whether workmen employed by an 
undertaker, architect or shipwright to work on buildings, vessels or other 
works, are laborers in the sense of Article 2720, for as the law allows a 
proprietor to discharge at pleasure his builder or architect, it would be 
most inconsistent with itself, if it denied the same privilege to the latte: 
in respect to the workmen employed on the faith of his contract with the 
proprietor. See Article 2736 of the Civil Code. 

The plaintiffs however were never discharged from service by the de- 
fendants, and are only entitled in our opinion to recover the actual dam- 
ages sustained by reason of the non-performance of the contract; and as 
the judgment of the lower Court awards to them full wages under Article 
9720 of the Code, it must be reversed and the cause remanded for the pur- 
pose of ascertaining the amount of actual damages sustained by the plain- 
tiffs. 

It is, therefore, ordered, adjudged and decreed, that the judgment be 
avoided and reversed, and that the cause be remanded to the lower Court 
for a new trial and further proceedings according to law, and that plain- 
tiffs pay the costs of this appeal. 


Pierre Covcot v. City or New ORLEANS. 


The municipal authorities of New Orleans are invested with power to establish public markets. 

At the time of the lease of the Trémé Market an addition or prolongation of the market-bouse was 
being constructed by order of the City, which addition was not included in the lease. —Held ; That on 
its being completed, the City had a right to lease it as a separate public market from that of Trémé, 
and no action for damages would lie in favor of the lessee of Trémé Market. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
C. Dufour, for plaintiff and appellant. J. Michel, for defendant. 

Lanp, J. This is an action for the recovery of damages; and the 
grounds of complaint are that in December, 1858, the plaintiff became the 
lessee of Tremé Market in the Second District of this city, for the year 
1859; that at the time of making the contract of lease, an addition or pro- 
longation of the market-house was being constructed by order of the city; 
but the addition was unfinished and not included in the lease of the mar- 
ket to the plaintiff; that in the month of February, 1859, the addition 
to the market being completed, the city caused it to be leased out as a 
separate and distinct public market from that of Trémé market; and that 
the said last mentioned contract of lease was unjust and illegal, and has 
caused damage to the plaintiff in the sum of ten thousand dollars, by 
diminishing the revenues of Trémé Market, to which he was entitled un- 
der his contract of lease with the city. These grounds of complaint are 
insufficient to maintain the action. 

‘The municipal authorities of the city of New Orleans are invested with 
power to establish public markets; and the mere existence of a contract 
of lease of a market already established, is no restraint upon the exercise 
of such power for the purpose of promoting the public convenience and 
advantage. The exercise of the power to establish markets is but the 
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exercise of a legal right on the part of the city, and affords no cause of 
action to the farmers or lessees of the revenues of markets previously 


established, for the recovery of damages occasioned thereby. If the 
exercise of a legitimate power by a municipal corporation, cause damage 
to an individual, it is damnum absque injuria, and no action lies in his 
favor for indemnity. Acrot v. City, Opinion Book No, 30, p. 185. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be aftirmed, with costs. 


©. Buturrr v. R. A. Srewart.—U. Jones and Wire, Intervenors,—\M, 
Wuire & Co., Warrantors. 
A party toa suit cannot be received as a witness if he is liable for costs ; he cannot iu such case de 
cousidered as testifying against his interest. 
Phe judicial admission, in order to be divided against the party pleading the same, must be one in the 


nature of a confession and avoidance of the plaintiff's demand, or some portion, ax in the plea of 
compensation, otherwise the admission cannot be divided. 


PPEAL from the District Court of the Parish of St. Bernard, Foul- 
A houze, J. Geo. S. Lacey, for plaintiffs and intervenors, appellants, 
Hyams, Labat & Jonas, for warrantors. It. McK. Spearing, for defendant. 

Merrick, C. J. A case between the above mentioned parties, arising 
upon the same transaction, was before this court in 1856, and then dis- 
missed as in case of nonsuit. In the present suit, Charles Jones and his 
wife, Laura Stewart, have intervened, claiming the interest represented 
by plantiff. Marnsel White and Theodore Rion have been called in war- 
ranty, and the defendant has instituted a reconventional demand aguinst 
the intervenors. Judgment was rendered against the plaintiff and inter- 
venors, and they appeal. ‘They unite in their demands and are repre- 
sented by the same counsel in this court. 

On the trial of the case, the deposition of the plaintiff was offered in 
evidence by the intervenors, but rejected by the District Judge. The 
defendant also offered the depositions of Maunsel White and Rion, which 
also met the same fate. These depositions were properly disregarded. 
The testimony of the witnesses tended to defeat the demands respectively 
formed against them. Liable as they might be for costs, they could not 
he considered as testifying against their interest. 

The facts of the case may be briefly stated as follows : 

In 1850, John Caldwell Jr. and Daniel Hickey, being the joint owners 
of a plantation named Laurels, near the city of Baton Rouge, in the par- 
ish of East Baton Rouge. and thirty-two slaves, sold the same by separate 
wets to Mrs. Laura Jones, the intervenor, for the aggregate sum, as speci- 
tied in the acts, of $42,500. 

Jones and wife lived upon the plantation. 

The firm of Mvunsel White & Co., it would seem, advanced the price, 
if in fact the title was not taken in the name of Mrs. Jones for their bene- 
fit. The firm of Mavnsel White d& Co. was at that time composed of 
Cuthbert Bullitt, the plaintiff, and While and Riow, the warrantors. White 
was either the principal partner, or a creditor of the firm to a large am- 
ount, say $700,000. In 1851, the firm bought the negroes in controversy, 
viz : Lewis, Phillip, Emile and Amanda, and sent them up to the Laurels 
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Plantation, where they remained as part of the force for over a year he- 
fore the act of sale from Jones and wife to Stewart, the foundation of the 
present suit, was passed. In 1852, the firm of Maxnsel White & Co. sus- 
pended payment for a time. They were indebted to Matthew Ramsey, 
the father-in-law of Stewart, the defendant, in the sum of $36,000. The 
indebtedness of Mrs. Jones to Maunsel White d& Co., including the price 
of plantation and negroes subsequently bought, was about $52,000. It 
was proposed to arrange the indebtedness of Ramsey by a transfer to him 
of the plantation and slaves. Stewart acted as Ramsey's agent, and pre- 
vious to the sale visited the plantation with Col. Nolan Stewart, to ascer- 
tain its value and condition. Jones and wife, who were met by them on 
the way, informed them that there were about forty-four negroes on the 
place belonging to it, and that the overseer could show the property. The 
negroes placed there by Muunsel White & Co., now in cantroversy, were 
shown by the overseer as belonging to the same. Some other negroes 
which Jones had brought from Black River were excluded. The defend- 
ant and Col. Nolan Stewart formed an estimate of the value of the 
property, including Lewis, Phillip and Emile, at $62,500. Amanda was 
absent and not shown to them at that time, although they were informed 
she belonged to the place. 


On the 19th of February, 1852, Jones and wife and Stewart, the defend- 
ant, appeared before H. B. Cenas, notary public of this city, and in 
consideration of $65,000 paid and assumed by Ramsey, transferred to the 
defendant the plantation and certain slaves therein named and described 
as attached to and employed on said plantation. The description of the 
property was followed by this declaration in the act, viz : 

‘The said property and slaves were acquired by the present vendor as 
follows : the undivided three-fourths thereof by purchase from John Cald- 
well Jr., by an act passed before Albert C. Ainsworth, then notary public 
in this city, on the 20th day of March, 1850, and the remaining undivided 
fourth part by purchase from Daniel Hickey by act passed before Thos. J. 
Beck, then also a notary public in and for the city and parish of New Or- 
leans, on the 29th day of June, 1850.” 

After many other clauses in reference to the price and excluding war- 
ranty, and declaring that the title was but a quit claim deed, the act 
concluded with the following clause : 

“And as there has heen a death among the slaves on the said plantation 
since it was purchased by the said vendor, and as there may possibly be 
errors as to the same in the names thereof, as well as in the number, it is 
well understood that the purchaser will make no claim for compensation 
in case the number of said slaves should fall short, it being the intention 
of said vendor to sell all which are now living and.as purchased by her, 
with the nxception of Zack, Yellow John, Eliza, her five children, and 
Richard.” 

Zack and Yellow John appear to have been acquired with the planta- 
tion from Caldwell & Hickey ; the other seven excepted negroes were, it 
‘seems, brought from Black River. 

Stewart took possession of the plantation and negroes employed there- 
on, including those in controversy. Jones and wife having disturbed 
him in possession of these last, he applied to the plaintiff, and represented 
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to the latter that Lewis, Phillip, Emile and Amanda were intended to be” 
included in the sale. 


The plaintiff examined the books of Maunsel White d Co., and having 4 
found that the value of these slaves swelled the amount which was exacted 
of Ramsey, and that the title was, as he supposed, in himself, he there. 
upon executed in favor of Stewart an act of sale under private signatuye 
for the negroes in controversy, for the nominal price of seventeen hyp. 
dred dollars, being of the opinion that it was the intention of the defend. 
ant to purchase all except the negroes specially excluded by the aet, 
Stewart shortfy afterwards made title to his principal, Ramsey. 

This suit is brought to rescind the sale by act under private signature 
from Bullitt to Stewart, on the ground of fraudulent misrepresentation 
on the part of the latter at the time he obtained the act, and error. Bullitt, 
in his answer to the intervention, admits that the title to the four slaves 
is in Mrs. Jones, but alleges that he has an interest in rescinding the sale, 

Maunsel White for himself, and as liquidator of Maunsel White & Co., 
excepted to the call in warranty because Matthew Ramsey who was the 
principal of the agent Stewart, was not cited; because Bullitt cannot stand 
in judgment, having no interest; and if the foregoing exceptions should 
be overruled, then they defend the title acquired by Ramsey from Bullitt, 

The appellants in this court rely, in order to establish the fraud, prin- 
cipally upon the testimony of J. K. Elgee, Esy., and William Christy the 
notary who prepared the act-of sale from Mrs. Jones to Stewart, connected 
with a judicial admission in defendant’s answer. 

We remark, in ‘regard to Mr. Elgee’s testimony, taken as a whole, that 
it is quite as favorable to the defendant as to the plaintiff and intervenors, 
and makes nothing in their favor. 

The plaintiff's and intervenors’ attempt to show title in Mrs. Jones 
through a supposed judicial admission in defendant’s answer, is equally 
unavailing. It is true that defendant says that said Ramsey was the 
creditor of Maunsel White & Co. for wpwards of $37,000, and that Mrs. 
Jones owed them $70,000 on account of the price of the plantation and 
supplies, and ‘‘ which said account included the price paid by said house 
of Maunsel White & Co., for the identical four slaves in controversy, to 
wit, Lewis, Phillip, Emile and Amanda, and also the other slave, viz, a 
man named Robert, wrongfully taken away from said plantation by said 
Mrs. Jones, &e.” 

But this allegation must be taken with the other allegations of the an- 
swer on the same subject, to wit, that the legal title to said slaves had 
been taken by Cuthbert Bullitt in his own name, and that he had never 
parted with said legal title, or vested the same in said Laura Jones, and 
in substance, that said slaves were transferred by Pul/itt and received by 
defendant in good faith in pursuance of the understanding of the parties. 

It is true, that a judicial admission may sometimes be divided against 
the party pleading the same. But the admission which may be so divided 
is one in the nature of a confession and avoidance of the plaintiff’s de- 
mand, or some portion of the same, as a plea in compensation, payment, 
or the avoidance of a contract by duress, fraud, error, and the like, where 
the defence pleaded necessarily admits the allegations of the petition, but 
uvoids their effect by showing some other matter in bar of the same. 
Here the defendant does not admit a legal title in Mrs. Jones, but on the 
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contrary, 2vers that the same was in Bullitt. The intervenors and plain- 
tiff cannot, therefore, divide this portion of the answer and urge that 
because the price of these slaves was carried into the account, therefore, 
the title vested in Mrs. Jones, although she paid no part of the price of 


the same. 
The testimony of Cristy relates principally to what transpired and 
what was said and doue by the parties at the time the notarial act was 


passed before Cexus, in which Mrs. Jones transferred the property to 


Sewart. It is somewhat inconsistent with the last clause which he dic- 
tated in the notarial act. Ou the trial of the first case before this court, 
we said we did not think the fraud was legally proven by the testimony 
of Christy: that frand should be clearly established. We see nothing in 
his testimony, as exhibited on the last trial, which makes the case strong- 
er than the first, and we coneur with the District Judge in opinion, that 
the plaintiff and intervenors have failed to make out a case for relief on 
the merits. 

This view makes it useless to consider whether Ramsey should have 
been made a party, or whether Bul/itt had suflicient interest to maintain 
the action. 

Defendant has prayed for an muendment of the judgment in his favor. 

The testimony of Pion is rejected, and therefore the defendant has 
failed in his claim for the negro Robert, removed by intervenor. 

The only damages which the law gives to the defendant for the wrong- 
ful bringing of this suit, are his costs. See Mule vy, City of New Orleans, 
13 An. 502. 

Judgement aftirmed, 


Ricecdinanast r _ : ‘ a , 
Mrs. Revecca Warre et al. v. G. 8. Hawkrys et al_—H. M. Wrieur, 
Warrautor. 

The bond given by an intervenor claiming property attached in a suit between other parties, is a sub- 
stitute for the property attached with regard to the plaintiff in the attachment, but not as to third 
persons claiming title to the property attached. 

Where property had been attached and bonded by an intervenor claiming title to it, and after judgment 
against the defendant in attachment, a suit being instituted against the intervenor by a third party 
claiming the property, the defendant cited in warranty the plaintiff in attachment—Held : That the 
liability of the interyenor iv the attachment suit on his bond having become fixed by the-judgment, 


plaintiffs could not be held Lable in warranty 


4 PPEAL from the Fourth District Court of New Orleans, Price, J; 

J Kennedy & Miles for plaintiffs. Mott & Fraser, for defendants and 
appellants. Clark & Bayne, for warrantor. 

Bucwanan, J. Wright, Williams & Co. brought suit by attachment 
against an absent debtor, J. J. B. White, husband of one of the plaintiffs 
in the present action. 

Certain bales of cotton, consigned to Oakey & Hawkins, were attached 
in that suit as the property of defendant. 

-Oakey & Hawkins filed an intervention, claiming the possession of the 
cotton attached, under their bill of lading. Simultaneously with the 
filing of this intervention, they took a rule wpon the plaintiffs in attach- 
ment, Wright, Williams & Co., to be allowed to bond the cotton. This 
rule was made absolute after hearing argument, and the cotton was ac- 
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ae cordingly delivered to the intervenors on their furnishing bond, with 7 
‘awerss. security, in the sum of ten thousand dollars, to produce the property tg 
meet the judgment of the court, or to account for its proceeds, wheneyer 
required. 

After the cotton had thus been bonded, the present plaintiffs filed ap 
intervention in the attachment suit, claiming the cotton attached to be 
their property. The final judgment in the attachment suit (14 An. 583) 
was in favor of plaintiffs against defendants, with privilege on the property 
attached; and dismissed the interventions. 

Mrs. White and Mrs. Faust, the second intervenors in the suit of 
Wright, Williams & Co. v. White, now bring the present action against 
Hawkins & Cockburn, composing the firm of Oakey, Hawkins & Co., the 
first intervenors in said suit, as detainers of their property, to wit, the 
cotton attached therein. 

Defendants answer, by acknowledging that the cotton which had beep 
bonded by them in the suit of Wright, Williams & Co. v. White had been 
received and disposed of by them, and that the proceeds thereof were 
now in their hands; but they contend that they cannot be obliged to pay 
over said proceeds more than once; and that, as Wright, Williams & Co, 
are now prosecuting them upon their bond, given to release the cotton 
from attachment, as aforesaid, they (Wright, Williams & Co.) are bound 
in law to defend and warrant respondents from the claim of the plaintiffs, 
Wherefore they pray that Wright Williams & Co. be cited to defend this 
action of plaintiffs; that all further proceedings be stayed against respond- 
ents until it be determined to whom the proceeds of the cotton belong; 
when the respondents will be decreed to pay over said proceeds to the 
successful party litigant. 

Wright, Williams & Co. exeept to the petition in warranty, that it sets 
forth no legal cause of action against them. This exception having been 
sustained by the District Court, defendants appeal. 

We find no error in the ruling of the District Court. 

In deciding the appeal taken in the original attachment suit, we said 
(14 An. 584): ** The peremptory exception filed by Wright, Williams & Co. 
to the intervention of Mrs. White and Mrs. Faust, should have been sus- 
tained. The bond given by Oakey, Hawkins & Co. was only a substitute 
for the property attached, with regard to the plaintiffs, and not as to the 
intervenors, or third parties claiming title thereto. The intervenors can 
not avail themselves of the bond, and their remedy was against the prop- 
erty itself in the hands of the party having possession of it.” Dow vy. 
Kershaw, 18 La. 57; Beal vy. Alexander, 1 Rob. 277 and 7 Rob. 349. The 
present call in warranty is inconsistent with the doctrine thus enounced 
by us. It is an attempt to revive the intervention of Mrs. White and 
Mrs. Faust, for the protection of Oakey, Hawkins & Co. against their 
bond in favor of Wright, Williams & Co., although it has been already 
adjudged, contradictorily with all these parties, that Mrs. White and Mrs. 
Faust were strangers to that bond. 

It is clear, from the authorities cited above, as well as from our decision 
in the previous litigation between these parties, that the liability of 
Oakey, Hawkins & Co. to Wright, Williams & Co. has been fixed by the rf 
judgment rendered in the attachment suit. 

Judgment affirmed, with costs. 
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J. N. Curten et als. v. J. Santini et alg 


The dissolution of a corporation cannot be effected by a resolution to that effect of a majority of its 


members. , 
The majority of the members of a corporation may, by the abuse of its powers, commit an act which 


would justify the forfeiture of its charter, but they cannot make such act the basis of an action 
instituted by themselves against the minority , for the purpose of having the franchises of the corpo- 


ration declared forfeited. 
Acorporate body is a juridical being, separate and distinct in its rights and obligations from the 
individual members who compose it, and while it exists, the majority of its members cannot main- 
tain an action against the minority, for the sale and distribution of the proceeds of the property be 


longing to it- 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
T. H. Kennedy and T, W. Collens, for plaintiffs and appellants. J. Q. 
A. Fellowes, and Benjamin, Bradford & Finney, for defendants. 

Lanv, J. The plaintiffs allege that by an Act of the Legislature of this 
State, approved the 20th June, 1812, and an Act subsequently passed 
amendatory thereof, the Grand Lodge of Louisiana, a masonic institu- 
tion, was incorporated, with power to establish through the State subor- 
dinate Lodges with corporate capacities and powers as full and complete 
as those conferred upon the Grand Lodge itself; with the proviso, how- 
ever, that the corporate capacities and powers of the Lodges thus to be 
established, should endure and continue so long only as they should re- 
main under the jurisdiction of the Grand Lodge of the State. That, in 
pursuance of the authority so vested, the Grand Lodge established Foyer 
Maconique Lodge No. 44, on the 15th April, 1839, by issuing in due 
form a charter or warrant, which invested said subordinate Lodge with 
corporate powers and capacities. 

That at a meeting of Foyer Maconique Lodge No. 44, duly called and 
held the 8th of Jannary, 1857, a resolution was regularly adopted with- 
drawing said Lodge from the jurisdiction of the Grand Lodge of the 
State, and dissolving all connection with the same; and that a duly certi- 
fied copy of the resolution was delivered to the Grand Lodge on the 20th 
day of January of the same year. 

That of the fifty members who composed said subordinate Lodge, for- 
ty-two conenrred in the resolution; that three of the remaining eight 
members took no part in the proceedings, and that only five of the fifty 
members dissented therefrom. 

The plaintiffs further allege that the effect of said resolution was to dis- 
solve Foyer Maconique Lodge No. 44 as a corporation, and that they, as 
a controlling majority of the Lodge, do in this suit insist wpon the disso-’ 
lution of the same. That there exists between them and the other mem- 
bers of the Lodge a difference of opinion as to the management of the 
property belonging to the corporation, consisting of immovables and per- 
sonal effects. Wherefore the plaintiffs pray that Foyer Maconique Lodge 
No. 44 be decreed to be dissolved, and to have been dissolved from and 
after the 8th of Jannary, 1857; that its affairs be liquidated, and that the 
“proceeds of the sale of its assets, after the payment of its debts, be divided 
equally between them and the defendants severally, and that in the mean- 
time a receiver be appointed with power to take possession of all the 
property, books and documents of the Lodge subject to the further order 
of the court. 
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The defendants excepted to the plaintiffs’ demand, on the ground that 
on the face of their petition, they show no right in the property of Foyer 
Maconiqne Lodge No. 44, as individuals or collectively, and have no in- 
terest which entitles them to appear in this snit, and to stand m judg. 
ment, in which exception the Grand Master of the Grand Lode of the 
State joined by intervention. 

Whether this exception was well taken, depends on the legal effect of 
the resolution adopted for the purpose of withdrawing the subordinate 
Lodge from the jurisdiction of the Grand Lodge. And in determining 
the legal effect of the resolution, it is necessary 1 the first place, to aseer- 
tain whether a corporate body can be dissolved, ipso fueto, by the ndop- 
tion of a resolution by «a majority of its members; in other words, whe- 
ther a mere resolution is one of the modes preseribed, or authorized by 
law for the dissolution of corporations. If not, then the proposition that 
the effect of the resolution was the dissolution of the Lodge, cannot be 
uiintained. : 

The modes by which a corporation may be dissolved, as declired in our 
Civil Code, are: first, by an Act of the Legi sature on certain conditions: 
secondly, by the forfeiture of its charter, when the corporation abuses 
its privileges, or refuses to accomplish the conditions on which such 
privleges were pranted. And at common law, the modes of dissolution 
wre: by statute; by the natural death of all the members; by surrender of 
its franchises; and by forfeiture of its charter through neecliwence, or 
ubuse of its franchises. 

It is clear, that if the resolution can be considered a mode of dissoln- 
tion, it was either a forfeiture of the charter of the Lodec, or it was a 
surrender of its franchises. But can it be legally affirmed that the reso- 
Intion, per se, operated cither a forfeiture of the charter, or a surrender 
of the franchises of the Lodge. 

In respect to these modes of dissolution, the well established principles 
of law are, that a corporation is not to be deemed dissolved by reason of 
uny misuser or nonuser of its franchises, wautil the default has been jidi- 
cially ascertained and declared; wor is it to be deemed dissolved by the 
effect of a surrender, until the surrender has been accepted and rendered 
complete by the act of the government, or of the erantor of its Pui ileges 
2? Kent's Commentaries, 311, 312. And tested hy these rules, the resolu- 
tion cannot be held to be either a forfeiture of the charter of the Lodge, 
ora surrender of its franchises, for the reason that the resolution is not a 
judicial decree ascertaining and declaring the fact of forfeiture; and for 
the further reason, that if the resolution be considered a surrender of the 
franchises of the Lodge, it has not been accepted either by the State, or 
the Grand Lodge. 

The plaintifis, however, claim in this suit a judgment dissolving the 
Lodge as a corporation, against the will of a minority of its members, and 
against the will of the Grand Lodge. And this claim is founded on the 
resolution which the plaintiffs adopted for the purpose of destroying the 
Lodge as a corporate body, and presents the novel question whether a 
majority of the members of a corporation can, by the abuse of its powers, 
commit an act which would justify a forfeiture of its charter, and then make 
such act the basis of an action instituted by themselves against the minority, 
for the purpose of having the franchises of the Lodge declared forfeited. 
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There are two modes of proceeding judicially, at common law, to ascer- 
tain and enforce the forfeiture of a charter for default or abuse of power. 
« s ! 


he other mode is by information in 


The one is by scire facias: nnd t 
the nature of aaguo warranto. Both these modes of proceeding against 
corporations are at the tstance or on behalf of the government. And the 
State, S2vs Mr. Chancellor Kent, must be made a party to the prosecution, 
for the judgment is, that the parties be ousted, and the franchises seized 
into the hands of the government. 2 Kent, 513. And this doctrine of 
the common law, that the State is a necessary party to proceedings insti- 
tuted to ascertain and declare the forfeiture of the charter of a corpora 
tion, was recognized by this Court as forming a part of our jurisprudence, 
in the case ot the Atchafalaya Bank v. Dawson, reporte din the 13th vol 
ume of the Louisiana Reports. But leaving out of view the doctrine that 
the State is a necessary party to proceedings instituted to ascertain and 
declare the forfeiture of the charter of a orporation, we are of the opinion 
that the plaintiffs cannot maintain this suit, for the purpose of having the 
franchises of the Lodge declared forfeited, for the reason that if the adop 
tion of the resolution by them, be a cause of forfeiture, it was in contem- 
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plation of law a wrongful act on their part, and no cause of action arises in 
favor of a party ont of bis own wrongful acts, to the prejudice or injury of 
innocent third persons. 

The resolution, which enannot be made the basis of un action by the 
plaintiffs, was but a cause of forfeiture, and did not operate de jure a di- 
vestiture of the corporate franchises of the Lodge, which continued to 
exist, and does now exist with all its corporate rights, obligations, powers 
and capacities And as a conseqrence of the continued ( xistenes of the 
Lodee, notwithstanding the udloption of the resolution, the property now 
elaimed still belones to it as a corporate body, considered in law a juridi 
cal being, separate and distinet in its riehts and obligations from the indi 
vidual members who compose it. And as a further consequence, the plain- 
tiffs, as individuals, have no such right in the property of the Lodge, xs 
authorizes them to maintain this suit for the sale and distribution of the 


proceeds of the same amon y themselves and the deft ndants. 


The « xception was therefore well taken to the plaintiffs’ demand, and: 


must be sustained. 

For the reasons stated, it is ordered, adjudged and decreed, that the 
judgment of the lower court be avoided and reversed; and it is now or 
dered, adjudged and decreed, that the plaintiffs suit be dismissed at their 


costs in both courts. 


7 


Wiiiram Fisn v. Jounson, Levine et als 


The appeilant het req l wil wit ree ( ( ppeal, perser yire not} 
ties to the judgment appealed from. 

Where an obligation is incomplete for want of the natures of some of the parties who were to become 
jointly liable with theo Who signed, no action can be maintained on it. 

-4 PPEAL from the Fourth District Court of New Orleans, Price, J. 

Le ° om - > ° . . 

d J. J. Lugenbuhl, for plaintifi (*. lL. Bright, for defendants and 

appelllants. 
On a motion to dismiss: 
Merrick, ©. J. There is a motion in this case to dismiss the appeal, 


CURIEN 
vr. 
SANTIM. 
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—“s on the ground that two of the obligors to the instrument sued upon haye 


Jonxox. not been made parties to the appeal. 










































The appellants’ counsel replies, that it was not necessary, becanse they 
were never cited or made parties to the suit in the lower court. ; 

This answer is sufficient. The appellant is not required to look beyond 
the record, and cite persons on appeal who were not parties to the judg. 
ment rendered by the lower court. 

It is ordered, that the appellee take nothing by his rule. 

On the merits: 

Durret, J. The plaintiff's demand is founded upon the following in- 
struments: 

**S. W. Pass, April Ist, 1857. 

‘“We, the undersigned, do personally agree to pay to Mr. Wm. Fish two 
hundred dollars per month, for the purpose of building a steamboat for 
the use of the towing business, and if in case we do not agree about the 
time of building the boat, or the amount it shall cost, &c., &e., that we 
bind ourselves to pay to Mr. Fish the aforementioned sum for five months 
from this date. 


(Signed) ‘* Henry HepeMAN, for one-eighth of the amount. 
‘*JosEPH WILD, do do do do 
‘*H. JOHNSON, do one-fourth do do 
‘Wn. T. Levine, do one-eighth do do 
do do do do.” 


The principal object in view having failed for want of funds and a sufti- 
cient number of subscribers, the plaintiff instituted the present action 
against the above-named parties for the whole amount of the penalty, and 
obtained judgment against Johnson for one-fourth of the amount, and 
against Lerine for one-eighth of the amount, the other defendants having 
paid their respective quota. 

Johnson and Levine appealed. 

Tt appears to us clear, that the instrument sued on is, on its face, in- 
complete, inasmuch as the liability of the signers only covers five-eighths 
of the stipulated monthly wages and penalty, three-eighths being wanting 
to perfect the contract with the plaintiff. The object of the plaintiff was, 
to secure his services, at the rate of $200 per month, under penalty of 
$1000; and it is evident that, until a sufficient number of contributors had 
been obtained to form the entire amount, his services were not engaged; 
and it naturally follows, that, as the obligation in the present case is in- 
complete, the plaintiff cannot call for the aid of the law to enforce an in- 
cident. CC. C. 1797, 1924; Syndie of Dunbar v. Woods et al., 5 An. 135; 
Hennen’s Digest, p. 1052, No. 4. 

Besides, the evidence does not disclose how the plaintiff came in pos- 
session of the document; he was not present when it was signed, and we 
may, therefore, reasonably infer, that he obtained it to procnre the want- 
ing signatures to its completion. 

It is, therefore, ordered and decreed, that the judgment of the District 
Court be avoided and reversed; and it is further ordered and decreed, that 
the claim of the plaintiff, or his assignee, John MeLean, against the appel- 
lants, be rejected, with costs in both courts. 
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Epwarp Reiy et al. v, A, Sours, Jr. 


Notice of the retirement of a partner from the firm, published in a newspaper to which the customer of 
the firm is a subscriber, is not legal notice to such customer of the dissolution of the firm, As to per- 
soas previously in the habit of dealing with the firm, actual notice of the dissolution must be brought 
bome to them, which is usually done by circular letters addressed to the creditors of the partnership. 

Actual notice eannot be inferred from the mere fuct of the creditor being a subscriber to the newspaper 
in which the notice was published, 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J., 
A presiding. 7. Gilmore, for plaintiffs. Michel & Koontz, for de- 
fendant. 

Lanp, J. The defendant is sued asa partner of the late commercial 
firm of M. H. Dosson & Co., on a promissory note signed in the name of 
the firm by one of the partners, and payable to the order of the plaintiffs. 

The defence is that the note was made and signed by M. H. Dosson af- 
ter the retirement of the defendant from the copartnership, and after no- 
tice of the dissolution of the firm had been published in the public news- 
papers of this city, the common domicil of all the parties. 

It is shown by the evidence that the defendant, Alexander Smith, Jr., 
became a member of the firm of M. H. Dosson & Co. on the first of N6- 
vember, 1856; and that on the 24th of January, 1857, the firm was dis- 
solved by his retirement; and that notice thereof was given on the 27th of 
the same month in the Commercial Bulletin, a daily newspaper published 
in this city; which paper, the plaintiffs, as subscribers, were in the habit 
of receiving at their office. : 

It further appears, that the note sued on was given in renewal of a note 
signed by Dosson & Co. on the 15th of April, 1857; but that the conside- 
ration of the last-mentioned note was the price of goods purchased by 
Dosson & Co. from the plaintiffs, both prior and subsequent to the date 
of the retirement of the defendant from the firm. 

Although the name of the defendant was not mentioned in the firm, yet, 
the fact that he was a partner had been made known by a notice inserted 
in the newspapers before the plaintiff’s debt, or any part thereof accrued. 

The question to be determined in this case is: Was the notice of the 
defendant’s retirement, published in the Commercial Bulletin, a legal no- 
tice of the fact to the plaintiffs, who had been previously in the habit of 
dealing with the firm? 

The general rule of law is, that as to persons who have not dealt with 
the firm, notice in a public newspaper of the city or county where the 
partnership business is carried on, will be sufticient; but as to persons 
who have been previously in the habit of dealing with the firm, it is re- 
quisite that actual notice should be brought home to the creditor, or, at 
least, that the credit should be given under circumstances from which ae- 
tual notice may be inferred. And this actual notice is usually given by 
circular letters addressed to the creditors of the partnership. 

In the case before us no circular letter was addressed to the plaintiffs, 
who had previously dealt with the firm; and we concur with the District 
Judge, that actual notice cannot be inferred from the mere fact that the 
plaintiffs were subscribers to the Commercial Bulletin, in which, notice of 
the retirement of the defendant was inserted, especially as the dealings 
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between the plaintifis and the firm ceased within a very short period after 
the retirement of the defendant. 

It is, therefore, ordered, adjudged and decreed, that the judement of 
the lower court be affirmed, with costs. 


S.V. Bacnemin v. Wipow A. ScureixNaypre.—C,- Dumaine, Third Oppo- 
nent. 


lhe answer of one of the parties to the suit to interregatories on fet nd articles may be made use of 


videnee by either party on the first or anv subsequent trial of the eanse 


. 


PPEAL from the Third Di strict Court of New Orleans, Dui igneaud, Pp 

A C. Dufour and E. Bermudez, for plaintiit and appellant. 2. Soulé, 
for defendants. 

Lanp, J. The opponcut claims as owner, certain real provements 

situate on Monteeut street in thi s city, and also a slave seized by the Sher- 


iff nnder an execution issued on 2 


udgment obtained by the plaintiff 
against the defendant. The plaintiff in his answer to the third opposi- 
tion, admits the seizure of the improvements, and the slive under his ex- 
ecution, but avers that the shive claimed is held by the opponent, under a 
fraudulent or simulated sale made by the defendant in execution, for the 
purpose of defeating the just pursuit of the creditors. 

In order to establish the alleged fraud and simulation in the sale of the 
slave, the plaintiff propounded interrogatories on facts aud articles to the 
opponent. These interrogatories were answered, and the frand and sim- 
ulation were not only positively denied, but the reality of the saic, and the 


4 


eood faith of the oppoueut, were established by the testimony thus elicited 
by the plaintiff in execution. 
In the proce eding in the lower court, a new trial was eranted in the 


cuse, nud on the second trai, the plaintiff reserved a bill of CXCCPUONS to 


the ruline of the Judge, admitting in evidence the awuswers of the oppo- 
pent to the interrogatorics on facts and articles. On the second as well 
wus the first trial, judement was rendered in favor of the opponent, and the 
plaintiff ou hi upp 1, iusists that his bill of Cepthoibs W well taken to 
the mbnissibility of the answer in evidence on the second trial of the case, 

The bill of exceptions was not well taken. ‘The answers were evidence 
which either party had the right to offer on the first trial of the canse; and 
evidence admissible on the first, is also admissible on the second or why 


subsequent trial between the same parties in the same case 

The plaintiff introduced testimony for the purpose of impeaching the 
opponent's answers; but we concur with the District Judge in the opinion 
that the answers are not disproved by the testimony adduced for that pur- 
pose. 


Iu respect to the LMpyove ments seized under the execention, the evi- 





dence shows that they were made under a contract w ith the opponent, and 





La part of the price, and was indebted for the balance re- 


that she had pai } 
maining unpaid at the time of the trial of her opposition in the lower 
court. 

It is, therefore, ordered, adjudged and decreed, that the judgment be 


affirmed, with costs. 
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NicHouson’s Heirs el al v. D. N. Hennen. 


Where the object of a contract of mandate made in the city of New Orleans, was the collection of debts 
due by a debtor residing in another State, or whose succession had been opened in another State ; and 
to effect that object, the mandatory was empowered to purchase lands in the State of the debtor’s res- 
idence, for the account of the principals—the titles to be taken in the name of the mandatory, and 
conveyances to be by him subsequently made to the principal—Held: That in a suit here by the 
principals against the agent, for an account of his agency, the conveyanee of the lands by the agent 
to his principals, as provided for in the contract, is clearly an incident of the account to be rendered, 
and as such is a proper matter for a decree of the Louisiana court, which being competent to enter 
tain the actio mandali directa, is competent to pass upon all incidents and accessories of that action, 

In a suit against an attorney in fact, for an account of his agency, all the principals in the contract 
should be joined in the action. The attorney cannot be held to render as many accounts of his agency 
as there are principals in a joint contract. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
I Hunton & Miller and R. N. Ogden, for plaintiffs. Duncan N. Hennen, 
in pro. per., defendant and appellant. 
Bucuanan, J. The estate of Samuel Spotts was indebted as follows: 

SE UR oss Koa ee varadccaeaenen $ 7,283 11 
To J. M. Kennedy 240 00 
To D. N. Hennen 2,137 50 
To Paul Tulane 1,624 80 
To F. Beckman 5,892 66 
To A. Hodge 1,407 16 
To Purdon & Brother 1,019 68 


re ere ee rr err $19,604 91 

These parties all resided in New Orleans, and their debtor’s estate was 
possessed of lands in Illinois. The six other creditors empowered Hennen 
to collect their claims, specially authorizing him to buy or take in pay- 
ment lands, and stipulating to allow him 15 per cent. commission on what 
he should collect, to be taken out in lands. 

Henney accordingly bought in nearly all the lands, at administrator's 
sale, and received the proceeds of the lands that were bought by other 
parties. He has still in his hands the lands bought by him, with the ex- 
ception of some portions which he has sold, and of which he has received 
the price. He has also expended moneys for taxes and costs. 


The present action is brought by five out of the six principals in the 
mandate aforesaid, against the mandatory, Hennen, for a money balance 
of account, and for the lands acquired by Hennen from Spotts’ estate, which 
remain unsold in his hands; which lands the petition prays that defendant 
be decreed to convey to petitioners, or to such person as a majority of 


them may designate. 

Defendant excepts to the jurisdiction of the court, because, as the excep- 
tion alleges, this is an action of partition of lands in Illinois. The coun- 
sel of defendant relies upon the decision in Mussina v. Alling, 11 An. 568, 
as conclusive upon this point. But an examination of the reasons for 
judgment in that case will show that it was not decided upon the exception 
to the jurisdiction alone, or even principally; in addition to which, this 
action is entirely different from that of Mussina v. Alling. The present is 
the action mandati directa, given by law to the principal against his attor- 
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ney to render an account of his agency, and to pay over what he has re. 
ceived in virtue of his agency. La. Code, 2973, 2974; Merlin, Rep. de 
Jurispr., verbo Mandat. 

The contract of mandate, which is the basis of the present action, wag 
made in New Orleans, between parties all residents of New Orleans. The 
object of the contract was the collection of debts due by a debtor residing 
in another State, or whose succession was opened in another State; and 
to effect that object, the mandatory was empowered to purchase and ae- 
quire lands in the State of the debtor’s residence, for the account of the 
principals—the titles to be taken in the name of the mandatory, and con- 
veyances to be by him subsequently made to the principals. The conyey- 
ance of lands prayed for by plaintiffs in their petition in this case was, 
therefore, clearly an incident of the account to be rendered of the gestion 
of the mandatory, and, as such, a proper matter for the decree of the Lou- 
isiana court, which, being competent to entertain the actio mandati diree- 
ta, is competent to pass upon all incidents and accessories of that action, 

Defendant excepts, that all the principals, who are joint obligees in the 
contract of mandate, have not joined in this action; that Purdon & Brother 
are not parties thereto. 

This exception was well taken, and the proceedings should have been 
stayed until all the obligees were before the court. 


The attorney in fact 
cannot be held to render as many accounts of his agency as there are prin- 
cipals in a joint mandate. Douglas v. Edwards, 9 La. 234; Overton vy. 
Overton, 10 La. 474; Allard vy. Orleans Navigation Company, 14 La. 29. 
The conclusion at which we have arrived upon the exception of the 
want of proper parties, precludes us from passing, at this time, upon the 


other points made in argument. 

It is, therefore, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed, and that the cause be remanded, with leave to 
make Purdon & Brother parties to the same, and for further proceedings 
according to law; the plaintiffs and appellees to pay costs of appeal. 


Succession OF JOHN TWIBILL. 


The administration of the estate of one of the partners of a commercial tirm, who had acted as liquida- 
tor of the partnership atfairs, has only te account for and pay over to the new liquidator the funds 
which had come into the hands of the former liquidator, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clark & Bayne and G. A. Breaux, for appellant. Durant & Hornor, 
for appellee. 

On a motion to dismiss: 

Voorutes, J. The New Orleans Gas Light Company moves to dismiss 
this appeal, on the ground that it has not been made a party to the appeal, 
and also that two judgments, one of which is not appealable, are illegally 
embraced in the same appeal, although entirely different and distinct. 

Carleton Hunt, in the capacity of liquidator of the partnership afiairs of 
the firm of John Twibill and William Aitkins, took arule upon J. M. 
Demarest, administrator of the estate of Aitkins, for the purpose of obtain- 
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ing an account of the administration of Aitkins, deceased, who had been 
appointed liquidator of that firm previously to his death. M. B. Dubuis- 
son, as curator of the estate of John Twibill, deceased, and the attorney 
of the absent heirs, were made parties to this proceeding. 

The curator denied the right of J. M. Demarest, administrator, to ren- 
der an account of Aitkins’ administration of the affairs of the partnership; 
but this opposition was overruled by the court, and the rule taken by the 
liquidator made absolute. 

An account was filed by Demarest, which was opposed by, among oth- 
ers, the New Orleans Gas Light Company, who claimed an amendment of 
the account so as to bé allowed interest on its claim. 

The case, upon being tried in the court below, resulted in a judgment 
dismissing the oppositions and homologating the account. The curator 
and the attorney of absent heirs appealed, and executed a bond in favor of 
«J. M. Demarest, administrator of the estate of William Aitkins et als. 
executors, administrators and assigns.” 


The proceeding by which the administrator of the estate of William 
Aitkins proceeded to classify the passive debts of the firm of John Twibill 
and William Aitkins, was unauthorized. His duty was merely to account 
for the funds, which had been left in the hands of Aitkins, and to pay the 
same over to the liquidator. This was not the proper time or occasion to 
discuss the merits of the claims of the creditors of the firm under charge 
of the liquidator. It follows, therefore, that the New Orleans Gas Light 
Company is not a necessary party to the appeal. Had it intervened for 
the purpose of inquiring, as a creditor, into the question of the assets to 
be handed over to the liquidator, its interest might then have been such 
as to make it a necessary party on appeal. Such is not the case, however. 

The other objection is untenable. The interlocutory decree, ordering 
the administrator to file an account, necessarily comes up with the judg- 
ment homologating the account. 

Motion dismissed. 

On the merits: 

Durret, J. On the 24th of May, 1859, Carleton Hunt, liquidator of the 
late commercial partnership of Twibill & Aitkins, on suggesting to the 
Judge of the Second District Court of New Orleans that on the death of 
John Twibill, his surviving partner, William Aitkins, was appointed liqui- 
dator; that said Aitkins is also dead, and that his administrator, John M. 
Demarest, owes him an account, took a rule on said Demarest, on the cu- 
rator of the succession of said Twibill, on the widow of the deceased, and 
the attorney of the absent heirs, to show cause why said account should 
not be filed, and the administrator ordered to pay over the amount in his 
hands belonging to said concern. ‘ 

The rule was made absolute, and ordered ‘‘ Demarest, administrator of 
the succession of William Aitkins, to file an account of his administration 
of the succession of John Twibill, and to pay over to the liquidator what- 
ever money he may have in his hands belonging to the late partnership of 
- Twibill & Aitkins.” 

The administrator, in compliance with the order of the court, rendered 
and filed an account of the administration of Aitkins and of his own ad- 
ministration of the partnership of Twibill & Aitkins, without discriminat- 
ing the acts of Aitkins from his own, and assigning as a reason that 
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ssat~ So ‘* when he entered upon the duties of his office, the partnership affairs of 


Twmu. § Twibill & Aitkins were found inextricably mixed up with the private affairs 
of Wm. Aitkins, so as to render any accurate separation impossible, and it 
was entirely out of the power of the administrator to make any identifica- 
tion whatever of the partnership property,” and besides, that the whole 
effects being perishable, and deteriorating in value, were ordered to be 
sold by the court, and the sale produced much less than the estimated 
value contained in the inventories made before and after the death of W. 
Aitkins, this loss being fully twenty-five per cent. below the appraisement 
made immediately after the death of John Twibill. 





The account contains: 
1. A list of the debts of the partnership, paid, say.......... $6,285 17 
2. A list of the outstanding debts, say 
3. The following privileged claims: 





Durant & Hornor, professional services. ..... $500 00 
J. M. Demarest, preparing tablean.......... 250 00 
Half costs salary as clerk to Aitkins, 6 months, 

at $75—$450, the half thereof............. 925 00 

Mrs. John Twibill, at sundry times.......... 298 50 
——_——- 1,271 50 

ee Ne MI oko ono dk a cwscpc ose esieee cians 2,048 21 
5. Loss on sale of stock on hand, 25 per cent. on $8,745 88 2,186 47 
ee er ee er ee Ee er $ 15,534 02 

7 : Cr 

Ne ee $8,745 88 
2. Open accounts due the firm. ..................0.22000e 4,781 17 
rT eee Pree ee er er ren 2,006 97 
eink Vane OMe dnd on Chess i mdawea aeons aesene $15,534 02 


Notice of the filing of the account was given according to law. 

It was argued here by the administrator, that the liquidator was satisfied 
of the correctness of the account; he has not, at least, filed any opposition. 

But various oppositions were made, among which we will only notice 
two: the one filed jointly by the attorney of the absent heirs and the eura- 
tor of the estate of John Twibill, and the other by the New Orleans Gas 
Light Company. 

The Gas Light Company was put down in the account, as unpaid credi- 
tor, for $1,265 12, and claim in the opposition legal interest on said 
amount, from Ist November, 1857, till paid. 





























The curator and attorney of absent heirs ask judgment in their favor, 
against the succession of William Aitkins, for $7,767, with legal interest 
from the 2d May, 1856, being the one-half of the gross assets of the part- 
nership of Twibill & Aitkins, on the ground that Aitkins received the 
whole, as liquidator, and never paid any debt of the concern; they also op- 
pose, seriatim, all the items of the account. 




















The District Judge dismissed all the oppositions, and homologated the 
account; the curator and attorney of the absent heirs appealed, both from 
the judgment of homologation and the judgment making the rule taken 
on the 24th May, 1859, absolute. 
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The plea of res judicata relied on by the administrator, is not tenable, 
being an attempt to impose on the reprssentatives and creditors of J. 
Twibill, and on the creditors of the partnership, an account which was 
then in litigation between the parties to this suit, by making it a compo- 
pent part of his account of the administration of the succession of Wil- 
liam Aitkins. 

As all the parties to this protracted and unprofitable litigation, have, 
in argument, expressed a desire to see this matter terminated, if possible, 
by a definitive judgment; and as the creditors of the partnership of Twi- 
pill & Aitkins, and the widow and legal representatives of the succession 
of John Twibill, have all had an opportunity of contesting the account 
herein filed, and some of them have joined issue with the administrator 
on all the items of the account, we will, in the interest of all the parties 
concerned, endeavor to do justice to each party, having due regard to 
the evidence. 

It appears from the evidence that Aitkins, during his administration, 
paid all the claims charged in the account as satisfied, say...... $6,285 17 


It further appears that Aitkins collected on the open accounts 
due the firm $2,732 96, 
leaving uncollected the sum of $2,048 21, repre- 
sented as bad debts. 
It further appears that Aitkins received in cash, as 
per public inventory 2,006 98 
We will therefore assume that, to make up the am- 
ount disbursed, he must have realized on the stock 
in trade 1,545 23 
- $6,285 17 


Thus we have a balance, representing the stock in hand, of $7,200 65, 
and we are satisfied, from the evidence, that all those goods were, at the 
demise of Aitkins, in store, and that they were subsequently sold, by an 
order of court, in order to prevent their deterioration, at a loss of at least 
twenty-five per cent on the original appraisement. The fact, that those 
goods were confounded and mixed up with other goods of Aitkins, must 
have added to their value, as the private goods of Aitkins were fresh. 
Nor can it be charged that Aitkins should have disposed sooner of all the 
stock in trade, for he had, under the law, a year to do so, and the evi- 
dence shows, that he was qualified as liquidator on the 26th of June, 
1856, and died on the first of November, of the same year. In the ab- 
sence of any proof that the sale of the goods was prejudicial to the cred- 
itors, or that the proceeds would have been larger had they been sold 
separately from those belonging exclusively to the succession of Aitkins, 
we will, the evidence authorizing it, in order that the firm may not enrich 
itself at the expense of one of its members, allow the fair deduction of 25 
per cent. on $7,200 65, say $1,800 16, thus leaving a balance to be ac- 
counted for of $5,400 49. 

We are also satisfied that Aitkins must have used due diligence to 
collect, in four months, out of a number of open accounts, making in the 
aggregate, $4,781 17, the sum of $2,732 96; and the evidence justifies 
the deduction of the remaining accounts, say, $2,048 21, as bad debts. 
To attempt their collection, by legal process, would entail the concern 
with heavy costs to no purpose. 

The evidence also shows, that the ordinary debts, amounting in the 
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aggregate to $3,742 67, are all partnership debts, so charged in the bookg 
of the concern; their payment will therefore be ordered, with the addi. 
tion of legal interest, should the partnership be solvent, from 1st Novem. 
ber, 1857, till paid, on the $1,265 12 due the New Orleans Gas Company, 

It is proven that Durant & Hornor were the legal advisers of Aitking, 
liquidator, and the amount charged for their services does not appear to 
us to be extravagant. 

The services of J. N. Coit, as clerk of Aitkins, as liquidator, are also 
sustained by the evidence. 

The claim of J. M. Demarest will be reduced to $135, being two anda 
half per cent on the amount which came in his hands, say, on $5,400 49, 

The amount paid to Mrs. John Twibill, $298 50, will be rejected as 
having been paid without any warrant in law, reserving to the adminis. 
trator his right of action against said widow Twibill, to recover back said 
sum on a proper showing. 

The succession of Wm. Aitkins not being in default, cannot be charged 
with interest on the amount received by his administrator; and the oppo- 
nents, conceding that the administrator acted in good faith, and asking 
no interest, by way of damages, against him individually, none will be 
allowed in our decree. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed; and it is further ordered, 
adjudged and decreed that the account of the administration of William 
Aitkins, as liquidator of the commercial partnership of Twibill & Aitkins, 
be amended as fellows : 
occa cuvbbadisecedeecnespeeneeted $15,534 02 
Deduct, amount of bad debts.................20055 $2,048 21 


Deduct, loss on stock in trade 1,800 16 
————$ 3,848 37 


Te DIG: o.56csinccsnstes $11,685 65 


CHARGES. 
Debts paid creditors, as per detail in the account. . . .$6,285 17 
GS SPP rrerrrerrr rr es | 
Meade, King & Co 522 50 
PE PRs bch ces ctctcnwsnacees 244 91 
A. Brady, two notes................- 1,061 00 
E. V. Hanghewont 228 00 
W. T. Daley & Co., Bee 204 17 
New Orleans Gas Company 1,265 12 
(with 5 p. ec. int. from 1st Nov. 1857, 
till paid, the payment of the interest 
to depénd on the ability of the part- 
nership to pay all its debts. ) ———— 3,742 67 


PRIVILEGED CLAIMS. 


Due Durant & Hornor, attorneys......... $ 500 00 
J. N. Coit, clerk 223 00 
Retained by J. M. Demarest, his comm... 135 00 


Total amount of charges, less int. on claim N. O. Gas Co..... $10,885 84 


It is further ordered and decreed, that all the other items of the ac- 
count not herein included be rejected, and that the account, remodeled 
as above, be, and the same is hereby approved and homologated. 
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And whereas it appears from the above account, that the administrator 
of the succession of Wm. Aitkins has still in his hands, after deducting 
his own commission, the sum of $5,205 48; and whereas it further appears 
from the evidence, that the administrator has paid, in deduction, the fol- 
lowing amounts, to wit: ; 

To J. N. Coit, his salaries as clerk $ 223 00 
To Meade, King & Co., their-claim 522 50 
To the present liquidator, Carleton Hunt 3,970.17 
Thus leaving in his hands to be accounted for 


$5,265 48 

Itis, therefore, further ordered and decreed, that John M. Demarest, as 
administrator of the succession of Wm. Aitkins, late liquidator of Twi- 
pill & Aitkins, be condemned to pay to Carleton Hunt, as liquidator of 
the commercial firm of Twibill & Aitkins, the said remaining balance of 
five hundred and forty-nine dollars and eighty-one cents (549 81). 

It is further ordered, that the right of action of the administrator to 
recover back from Mrs. John Twibill the sum of two hundred and ninety- 
eight dollars and fifty cents, unduly paid to her, as a charge against the 
partnership, be reserved. 

It is further ordered, that the costs of both courts be paid out of the 
partnership funds. 


Reese & Euus v. B. Covrers & Co. 


The failure to make a garnishee a party to an appeal taken from a judgment rendered in favor of third 
persons claimiug by intervention the funds in the hands of the garnishee, is a sufficient ground upon 
which to dismiss the appeal. 

Where a married woman, who has been assisted and authorized by her husband in bringing a suit, 
is cited alone in appeal, her husband not being mentioned in the citation of appeal, it is insufficient. 


4 PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Benjamin, Bradford & Finney for plaintiffs. J. M. Davidson, for 
defendants and appellants. 

On a motion to dismiss : 

Bucuanan, J. The judgment appealed from was rendered upon third 
oppositions to a seizure, by process of garnishment, under a writ of fieri 
Sacias. 

The defendants in the suit, Couyers & Co., recovered judgment against 
Reese & Ellis, in reconvention. They cited as garnishees J. C. & B. 8. 
Ricks & Co., to whom they propounded interrogatories. 

The garnishees answered by acknowledging to have in their hands a 
draft and an amount of cash, deposited with them by one of the defend- 
ants in execution ; but which they were informed belonged to other per- 
sons, to wit: the draft, to Mary C. B. Ellis, wife of S. Perey Ellis, as her 
separate property ; and the cash to the said Mrs. Ellis, and to her brother 
and sister. T. L. Ellis, and Juez R. Ellis. 

The persons named in garnishees’ answers, intervened as third oppo- 
nents. 

Couyers & Co. took a rule upon garnishees and defendants in execu- 
tion, to show cause why the draft and money should not be delivered to 
them, in satisfaction of their execution. 
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The oppositions were set for trial and cumulated with this rule. 

On hearing in presence of all parties, the court decreed ‘‘ that the bij 
of exchange or the proceeds thereof in the hands of the garnishees, be 
paid over by said garnishees to Mary C. B. Ellis, (one of the opponents); 


and that the cash, in the hands of the garnishees be paid over by them, 
one-fourth to Mary C. B. Ellis; one-fourth to Juez R. Ellis; and the re. 
maining one-half to T. L. Ellis; that the said funds are not liable te 
seizure as the property of S. Perey Ellis; and that the garnishment 
served on Ricks & Co. be dismissed as well as the rule.” 

Couyers & Co. appealed by petition, praying that plaintiffs and inter. 
venors be cited. 

A bond of appeal was given in favor of Reese & Ellis, Mary C. B. Ellis, 
and Juez R. Ellis; citations of appeal were directed to Reese & Ellis, 
T. L. Ellis, Juez R. Ellis, and Mary C. B. Ellis, and were served. 

The motion to dismiss the appeal is based upon the grounds: 

Ist. That the garnishees, although a necessary party to the appeal, 
have not been made a party thereto, and that there is no bond in their 
favor. 

2d. That S. Percy Ellis, husband of the intervenor Mary C. B. Ellis, is 
not made a party to the appeal for the purpose of aiding his wife. 

3d. That T. L. Ellis, one of the intervenors, cited as appellee, is nota 
party to the appeal, no bond having been given in his favor. 

I. The garnishees were necessary parties to this appeal. Copley v. Snow, 
5 An. 623. 

II. The intervenor and appellee Mary C. B. Ellis, is a married woman, 
who was assisted and authorized by her husband in filing her interven- 
tion in the cause. She was cited alone in appeal, her husband not being 
mentioned in the citation of appeal. This was insufficient. Lanoue vy. 
Reed, 7 L. R. 112. 

III. This ground ought, perhaps, to have been urged by T. L. Ellis, 
himself, inasmuch as he has been cited. The two former grounds, how- 
ever, are sufficient to sustain the motion. 

Rule absolute, and appeal dismissed. 


CLARKE & Co. v. W. Y. L. Gorey et al. 


Where the certificate of the clerk of the inferior court showed that documentary and record evidence 
which the parties were to furnish was not embraced in the transcript, because it was not furni=hed 
to the clerk, and a portion of the omitted evidence was oflered by the appellant—Held : That the 
appellants were in fault for not furnishing a complete record, and on motion of the appellee, the 
appeal was dismissed. 
igre from the Sixth District Court of New Orleans, Howell, J. 

Durant & Hornor and G. A. Breau, for plaintiffs and appellants. 

J. B. Cotton, H. Strain, and H. W. Spofford, for defendants. 

Bucnanan, J. A motion to dismiss this appeal is based upon deficien- 
cies in the record. 

The Clerk of the District Court certifies that the transcript contains all 
the proceedings had, all the documents filed, and all the evidence ad- 
duced on the trial of this cause, except: 

1. The mortuary proceedings of Mr. and Mrs. Gormley. 

2. The record of the suit of Pemberton v. the Heirs of Gormley. 
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3. The record of the suit of Dunlap & Clarke v. The Heirs of Gormley. 

4. Two records, numbered 9,743 and 10,014, of the docket of the Fourth 
District Court of New Orleans. 

5. Aplan marked (A), and an act of mortgage and note dated June 30th, 
1856. 

The above enumerated missing documentary and record evidence in the 
‘ause, are certified by the clerk not to have been furnished him by the 
parties to the appeal; which is given as the reason for their not being 
copied into this transcript. A portion of the omitted evidence seems to 
have been offered by the plaintiffs, who are appellants. It is evident that 
they are in fault for not furnishing a complete record. The motion to 
dismiss must therefore prevail. Hennen’s Digest, page 76; Harris v. 
Hays, 8 An. 433; Wallace v. Smith, Opinion Book 29, page 354; Morton v. 
Steamer Chalmette, Opinion Book 32, page 4, 

Appeal dismissed, with costs, 


G. F. Connery v. R. M. Harrison & Co. 


A judgment creditor garnisheed a third person who had funds in his hands belonging to the defendant 
in execution ; but it appeared that prior to the commencement of the proceedings in garnishment, the 
indgment debtor had given an order to his attorney upon the garnishee for all funds belonging to 
him in his hands ; that this order had been accepted ; and it further appearcd that the attorney was, 
upon the collection of the funds, to pay them over to the creditors of his principal, and that he had so 
informed the creditors.—Held : That the attorney to whom the order was given, being nothing more 
than the agent of the judgment debtor, the acceptance of that order by the garnishee was merely an 
acknowledgment of a pre-existing obligation to pay to the judgment debtor the money in his hands : 
that it created no obligation in favor of the creditors ; and that as the judgment debtor still bad the 
money under his control, it was subject to attachment at the suit of a judgment creditor, 

The mere promise of a debtor to pay his creditor out of a particular fand when collected, does not ope 
rate a transfer of the {und to the creditor, and vest in him a right of action for its recovery. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A Mott & Fraser, for plaintiff and appelllant. J. Ad. Rozier, for de- 
fendants. 

Lanp, J. The plaintiff, a judgment creditor of R. M. Harrison & Co., 
having an execution in the hands of the Sheriff, garnisheed under the 
statute John Culbertson, who, as receiver of the Merchants’ and Planters’ 
Insurance Company, had funds in his hands belonging to the defendants 
in execution. 

The garnishee, in his answer to the interrogatories propounded by the 
plaintiff, stated that prior to the commencement of the proceedings in 
garnishment, R. M. Harrison & Co. had given to Edward Rawle, Esyq., 
an order on him for all sums of money in his hands due to them, and that 
he had accepted the same. 

It appears that Edwad Rawle was the attorney at law of R. M. Harrison 
& Co., and that he received the order on the garnishee, with instructions 

.to pay the money when collected to certain creditors of his clients, and 
that he communicated these facts to one of the creditors for whose benefit 
the order had been given, before the plaintiff acquired any right on the 
funds in the hands of the receiver, by virtue of his garnishment. 

The question to be determined upon the facts above stated is, whether 
the plaintiff, the attaching creditor of R. M. Harrison & Co., has a claim 
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to the funds superior to that of the other creditors for whose benefit the 
order on the receiver was given. 

The material and decisive fact of this case is, that Edward Rawle was 
not the creditor, but the mere agent or attorney of R. M. Harrison & Co, 
The legal consequence of this fact is, that the order on the receiver to pay 
Edward Rawle, was an order to pay the funds to R. M. Harrison & Co,; 
for in law, an order to pay to the agent is an order to pay to the principal, 
And as a further consequence of this fact, the. acceptance of the order by 
the receiver was nothing more than a promise to pay the funds to R. M, 
Harrison & Co. 

The maxim, qui facit per alium facit per se, is of universal application 
in matters of agency, and determines the legal effect of the communica- _ 
tion which Edward Rawle made to one of the creditors for whose advan- 
tage the order had been given. When the attorney said to his creditor, I 
have an order from my clients on certain funds in the hands of the receiver 
of the Merchants’ and Planters’ Insurance Company, and am instructed to 
pay your debt out of these funds when collected, his declaration was sim- 
ply that of his clients. If Harrison & Co. had said to the receiver, we re- 
quest you to pay to us our money in your hands, we intend paying it over 
to certain creditors, and the receiver had promised so to do, would such 
promise, communicated to the creditors by Harrison & Co., have created a 
cause of action in their favor against the receiver, and have divested Har- 
rison & Co. of their control over the funds? 

Such a promise would certainly not create any right of action in favor of 
the creditors against the receiver, for the promise was not made to them, 
but to Harrison & Co., and was only the acknowledgment of a preéxisting 
obligation to pay to them the money in his hands. As the promise created 
no new obligation in favor of Harrison & Co., and as it created no obliga- 
tion at all in favor of the creditors, the receiver was still bound, at the 
date of the garnishment, to pay the money to Harrison & Co; and as they 
still had the money under their control, it was subject to attachment at the 
suit of the plaintiff under his execution. 

The mere promise of a debtor to pay his creditor out of a particular fund 
when collected, does not operate a transfer of the fund to the creditor, 
and vest in him a right of action for its recovery; for otherwise, the debt 
would be extinguished by such promise, and the fund would be at the 
risk of the creditor, contrary to the rules of law, and perhaps the intent of 
the parties. 

The plaintiff’s garnishment can only be defeated by showing a valid 
transfer of the funds in the hands of the receiver prior to its date, —which 
the order to Edward Rawle, the attorney of Harrison & Co., fails to do. 

It appears from the record, that the garnishee paid the money in his 
hands to the Sheriff, under an order of court, to abide the event of the lit- 
igation involving the conflicting claims of the creditors of Harrison & Co. 

For the reasons stated, it is ordered, adjudged and decreed, that the 
judgment of the lower court be avoided and reversed; and it is now or- 
dered, adjudged and decreed, that the plaintiff’s right to the funds placed 
by the garnishee in the hands of the Sheriff, to an amount sufficient to sat- 
isfy his judgment against R. M. Harrison & Co., together with interest and 
cost, be recognized and enforced as against the parties to this suit, with 
costs in both courts. 
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Cart. Motier v. Joun Gavcue. 


Where the charge of the District Judge to the jury is such as to mislead the jury upon the facts, the ver- 
dict will be set aside, and such judgment rendered on the appeal as the evidence justifies. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J., 
\ presiding. Waples & Eustis, for plaintiff. G. Schmidt, for defend- 
ant and appellant. 

Bucnanan, J. In the year 1856, plaintiff entered into a written con- 
tract with defendant to paint and glaze defendant’s house for a certain 
sum. After the work was partly completed, plaintiff refused to continue, 
and abandoned the work, on the ground that the price stipulated was too 
small; whereupon it was agreed between the parties, that defendant should 
pay plaintiff by the day, as well as the other workmen employed upon the 
work by plaintiff. This was done. Plaintiff and the other workmen were 
paid two dollars and a half a dayeach. The payments were made every 
Saturday night. Plaintiff also paid for all the materials used in the work. 

Plaintiff now sues for compensation, as upon a quantum meruit. 

Defendant pleads the two contracts above mentioned, and that he has 
fulfilled the same on his part. He denies indebtedness to plaintiff, and 
alleges that plaintiff has caused him damage by his delays in performing 
the work. 

The first contract alleged by defendant is proved by written and parol 
evidence. 

Its abandonment by plaintiff, and the substitution therefor of a contract 
for daily wages, are facts proved by three witnesses introduced by defend- 
ant, Jung, Chauce and Conner. Their testimony is corroborated by the 
production in evidence of many receipts for day’s wages, signed by plain- 
tiff. From these receipts, it appears that plaintiff and the other painters 
employed on this work were paid by defendant weekly, at the rate of two 
dollars and a half per day each. 

In opposition to this evidence, plaintiff relies upon the testimony of 
Adolphe Conrad, one of the painters employed in the work, to let in proof 
of a quantum meruit. 

Conrad testifies, in substance, that when plaintiff had abandoned the 
work, defendant offered him two dollars and a half a day wages, to con- 
tinue; but that plaintiff refused this offer. ‘‘ Gauche then told him to go 
on, and finish the work, and he would pay what was right.” 

The Judge charged the jury (thirdly) ‘‘that notwithstanding either 
contract, if the jury believe that Gauche promised to pay the value of the 
work, and that that promise was designed to make plaintiff improve the 
work, that defendant is bound for the value of the same.” 

Defendant excepted to this charge on the grounds: Ist, that it was not 
law applicable to the case; and 2d, because it encroached on the province 
of the jury, and instructed them in relation to facts which it was their duty 
- to determine. 

We think these objections were well taken. The second point of the 
Judge’s charge to the jury had assumed (what is indeed proved) that the 
original contract between these parties for a fixed price to be paid for the 
work, had been replaced by another contract for day’s wages. That sec- 
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ond contract, by which Moller, the plaintiff, was reduced to the position 
of a day laborer, working upon this job with other day laborers, and for 
the same wages as them, in the service of Gauche, the defendant, is ineon- 
sistent with a right on the part of Moller to a quantum meruit compensa- 
tion for the work thus executed by himself and his fellow workmen. 

Agair, the charge excepted to, misled the jury upon the facts. The 
witness Conrad does not swear that Moller was to receive day’s wages, in 
common with the other workmen, and, in addition thereto, the value of 
the work when done, according to the estimation of experts, by way of 
stimulus to extra exertion, and reward for superior execution of the work, 
On the contrary, plaintiff's witness disproves the second contract in toto, 
He says that Moller rejected Gauche’s proposition to pay him by day’s 
wages. If this witness’s testimony prevails, there was no such second 
contract between the parties, as the Judge’s second and third charges as- 
sume. 

We are of opinion that the defendant has substantiated by proof his 
defence to this action. 

It is, therefore, adjudged and decreed, that the judgment of the Dis- 
trict Court upon the verdict of the jury be reversed, and that the plain- 
tiff’s demand be rejected at his costs in both courts. 


Joun M. Bacn v. Synpic or MILLER. 


Woere there is an éxclusion of warranty in an act of sale, the vendee, on eviction, can only recover, 
besides costs, the price which’ he paid, which will bear interest from the date of the eviction. 

Where a party is cited in warranty, and he neglects. to call in his warrantor, in a separate action, he 
can only recover from his warrantor the costs of the former suit up to the date of the citation. 

Where the creditors of an insolvent have been enriched by an unauthorized act of the syndic, the sue 
cessor in office of such syndic may be compelled to refund the amount. 


4 PPEAL from the Fifth District Court of New Orleans, Duvigneaud, J., 
A presiding. Whittaker & Fellows, and H. H. Taylor, for plaintiff. 
H. HW. Strawbridge and H. D. Ogden, for defendant and appellant. 

Merrick, C. J. This is an action in warranty. The facts are correctly 
stated in defendant’s brief as follows, viz: 

‘*On the 9th of May, 1833, by act before Caire, notary public, John F. 
Miller and John H. Holland purchased in common two lots of ground, 
Nos. 9 (otherwise and more properly called No. 10,) and 4, in square 68 
of Fauxbourg Annunciation,—lot No. 10 having 60 feet front on Pryta- 
nee street, by 120 deep, French measure.” 

**Miller and Holland both became insolvent about 1840, and cessions 
of their property ensued.” 

‘‘Miller’s interest in the two lots figures on his schedule as ‘ the undi- 
vided half of two lots of ground on Prytanee street, value $2,000.” 

‘**In January, 1847, Wm. Turner and John F. Miller, as syndies of the 
latter’s estate, presented to the court having cognizance of the insolvency 
a petition for authority ‘to sell and dispose of the right and title of John 
F. Miller to the undivided half of two lots of ground situated on Prytanee 
street, known as Nos. 8 and 9 of square 68, in the Fauxbourg Anwuncia- 
tion, in Municipality No. 2, of the City of New Orleans.’ On the 27th of 
the same month an order was given accordingly.” 
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«Jt does not appear by what description the property was advertised; 
but, by an act of-sale of 17th April, 1849, before Chiapella, purporting to 
be in pursuance of a public adjudication made at a sale effected on the 
4th March previous, in obedience to the order of court of 27th January, 
1847, the two syndics conveyed to John M. Bach, without any guarantee 
whatever, all that piece or lot of ground situate in the suburb Lacourse, 
above this city, and being designated by the No. 9 of square or ilet No. 
68, said lot of ground measuring 60 feet front on Prytanee Walk, by 120 
in depth.” 

« The syndics, therefore, sold more than they had petitioned or been 
authorized to sell by court, and more than really belonged to their insol- 
vent. Instead of his ‘ right and title’ to an undivided half, they sold the 
lot itself, and the whole lot, but without any warranty. The price was 
$1,500, to remain deposited in the Notary’s hands until the mortgages on 
the property should be cancelled.” 

Bach divided his purchase into two halves or lots, each of 30 feet front 
on Prytanee Walk, by 120 deep. The half next Prytanee street he sold 
to Josephs, and the half next Coliseum street he conveyed to Wray, who 
sold to Stinson, who sold to Jackson.” 

The sale to Josephs was without warranty. 

The syndic of Holland’s creditors brought suit to recover the undivided 
half of the two lots against the possessors, A. K. Josephs and Robert 
Jackson, and by consent, in order to avoid a partition, judgment was 
rendered for the one undivided half of the value of the lots, viz, $1850. 
Mr. Bach having been called in warranty, judgment was rendered against 
him in favor of his immediate vendee, for the sum of $925, 

Bach has brought this suit to recover of the syndic of John F. Miller’s 
creditors the amount he has thus been compelled to pay, and costs, and 
$200 attorney’s fees. 

Judgment was rendered in favor of plaintiff for $1,125, with interest 
from the date of the first judgment. 

Defendant appeals. He contends that the insolvent estate cannot be 
made responsible for the illegal acts of the former syndic; that Bach hav- 
ing failed to call his vendor in warranty, cannot recover costs of the for- 
mer suit, or damages, nor anything more than the price, and that such 
price can bear interest only from judicial demand. 

The judgment of the lower court is erroneous. There being an exclu- 
sion of warranty, the only amount the plaintiff can recover, besides costs, 
is the price which he paid, viz, $750. C. C. 2481, 5 An. 314. If the 
creditors have been enriched by the unauthorized act of the former syn- 
dic, there is no reason why the present syndic, their agent, should not 
refund the amount. 

The sum due by the syndic bore interest as a debt from the date of the 
eviction. 

As it respects the costs, the plaintiff is only entitled to recover those 
due up to the date of the service of citation in warranty on himself. De- 
lacroix vy. Cenas’ Heirs, 8 N. 8S. 356. How much those costs are, the ree- 
ord does not inform us. 

It is, therefore, ordered, adjudged and decreed by the court, that the 
judgmtnt of the lower court be avoided and reversed; and it is now here 
ordered, adjudged and decreed, that the plaintiff do recover and have 
judgment against said Mills Judson, in his capacity of syndic of the credi- 
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—_ tors of the insolvent, John F. Miller, for the sum of seven hundred ang © 

Mur.  fifty:dollars, withfive per cent interest thereon from the 20th day of April, 
1858, until paid; and it is further ordered, that plaintiff’s demand t 
recover costs paid by him in the case of James Ogilvie, syndic, v. Robert 
Jackson et al., be dismissed, as in case of nonsuit; and it is further or- 
dered, that the defendant in his capacity pay the costs of the lower court, 


and that the plaintiff pay the costs of the appeal. 


Niwick, McCiosxy & Co. v. Toe Lovistana Tenvanterec Company, 


Vessels and steamboats employed in navigation in and out of the waters of the State, are, like other 
property, subject to the law of attachment for debts not yet due. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Clarke & Bayne, for plaintiff. Hunton & Miller, for defendant and 
appellant. 

Durret, J. The present contest is between two subsequent attaching 
creditors, the Merchants’ Bank of New Orleans and the Louisiana State 
Bank, and the case presents a single question of law for our determina- 
tion, and that is whether a vessel employed in navigation, in and out of 
the waters ef the State, is liable to an attachment while the debt is not 
yet due. 

The articles 242, 243 and 244 of the Code of Practice, as amended by 
the Act of 1826, p. 170, sec. 7, authorize, in general terms, the issuing of 
the writ, whether the obligation be due or not. 

It is however contended, that vessels and steamboats, which, from their 
nature and destination, must necessarily be taken out of the State, can 
not, by a sound construction of the law on the subject, fall within the 
general rule, and that they are impliedly exempted from attachment, as 
long as the debt is not demandable; and we are referred to the cases of 
Russel et al. v. Wilson, 18 La. 370, and W. H. Hogan v. G. W. Carras, 12 
An. 49. 

The plaintiffs and defendants in those suits were all non-residents and 
stood in the relation of vendors and vendees of the steamboats attached 
to satisfy the unmatured obligations whic’: had been given in part pay- 
ment of the price; and as the contracts had for their immediate object 
vessels whose destination, in and out of any particular State, varies ac- 
cording to circumstances, it was rightly held, that the parties must have 
been aware, when contracting, that those steamboats would, in all like- 
lihood, run through different States, hence the exception. 

It is true that the argumental part of those decisions takes a wider 
range; and we are now asked to adopt the same, in its most enlarged 
sense, by absolutely decreeing that a vessel can, in no case, be attached 
for a debt not yet due. 

Were we to so declare, all exporting raw materials and goods generally, 
would likewise, by a parity of reason, be exempted; for example, cotton 
shipped by a Mississippi planter to New Orleans for sale, and Louisiana 
sugar in transit for a Western market, could not be reached by sucha 
process; for it is well known by all creditors that cotton is seldom sold in 
the gin-house, and sugar on the cistern. 
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We understand the exception to be, that all contracts made with the 


owners and employees of vessels, knowing them to be such, and for debts Trnvantsene Co. 


chargeable to such vessels, cannot be enforced by the process of attach- 
ment before the maturity of the obligation. 

The case at bar does not fall within the exception; for it is not in evi- 
dence that the attaching creditors, the Merchants’ Bank of New Orleans, 
contracted with the acceptors of the bills of exchange sued on, and de- 
fendants herein, Hargous Bros,, a commercial firm in the city of New 
York, in their character of owners of the property attached, the steam- 
ship Coatzacoalcos. We will here add, as a further reason, that the Mer- 
chants’ Bank were, in some measure, forced to adopt this mode of pro- 
ceeding for their own protection, as other creditors had already seques- 
tered and attached the steamship for debts contracted by the Louisiana 
Tehuantepec Company, who were the apparent owners of the vessel. 

The District Judge maintained the attachment, and ordered the Mer- 
chants’ Bank to be paid by preference over the opposing and subsequent 
attaching creditors, the Louisiana State Bank, out of the proceeds of the 
sale of the attached property. 

Judgment affirmed, with costs. 


J. Bruneau v J. B. Haveuron et al. 


Where the party who enjoins the execution of a judgment is the defendant in execution, the amount in 
dispute, and not the value of the property seized, determines the jurisdiction of the Supreme Court, 
and the appeal will be dismissed if the amount in dispute is less than $300. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
tL J. H. &J. E. Holland, for plaintiff and appellant. J. A. Burtlett, 
for defendant. 

Bucuanan, J. This is an injunction to arrest the execution of two 
judgments rendered against plaintiff by a Justice of the Peace. 

The aggregate amount of the two judgments is one hundred and eighty- 
five dollars. The grounds of injunction are, nullities and illegalities in 
the proceedings. 

The value of the property seized under the executions enjoined (con- 
sisting of three mules and a wagon) is stated in the petition for injunc- 
tion to be one thousand dollars; and the claim set forth in the petition is 
for the restitution of said property, and for five hundred dollars damages. 

Judgment having been rendered by the District Court, dissolving the 
injunction, plaintiff appeals. 

The appellees now move to dismiss the appeal, on the ground that the 
amount in dispute is less than three hundred dollars. 

As the party who enjoins the execution is no other than the defendant 
in execution, the real amount in dispute must_be considered to be the 
amount of the two judgments of the Justice of the Peace. Holland v. Du- 
champ, 12 An. 784. 

It is, therefore, adjudged and decreed, that the rule be made absolute, 
and that this appeal be dismissed, at costs of appellant. 


— 
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Peet, Simms & Co. v. GS. Wurrmore.—McK ieroy & Braprorp, 
Garnishees. 


The liability of a garnishee in an attachment suit cannot extend beyond the amount of funds in his 
hands belonging to the defendant. , 


4 PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A T. J. & A. G. Semmes, for plaintiffs and appellants. Hunt & Dene- 
gre, and Clarke & Bayne, for appellees. 

Durret, J. The plaintiffs seek to recover from the Sheriff of the par- 
ish of Orleans, the sum of $3,068 94, being the amount received by him 
from the garnishees, as representing the entire property in their hands 
belonging to the original defendant, G. 8. Whitmore. 

It appears.that C. Yale Jr. & Co., first attaching creditors, took a rule 
on the garnishees, on Peet, Simms & Co., and others, to show cause why 
they should not be paid by preference, out of the property of the defend- 
ant attached in the hands of the garnishees. The rule was made absolute, 
and the garnishees were ordered ‘‘ to pay to C. Yale Jr. & Co., by privi- 
lege and preference over the other attaching creditors, the amount of the 
judgment rendered in this case.” 

The garnishees appealed, and urged in this court that, since the return 
of the writ of attachment, and pending the proceedings on the rule, they 
had paid over to the Sheriff all the funds of the defendant in their hands, 
But this court, considering that the payment to the Sheriff, after the 
return of the writ, and without an order of court, or consent of the par- 
ties, could not operate as a discharge to the garnishee, who, notwith- 
standing, remained, as before, responsible for the amount voluntarily 
confided by them to their agent, the Sheriff, affirmed the judgment. 
(See reported case, 15 An. 63). ‘The judgment was accordingly satisfied 
out of the attached property, then in the hands of the Sheriff. 

Peet, Simms & Co. now contend that the judgment of C. Yale Jr. & 
Co. on the rule, was personal against the garnishees, and should, there- 
fore, have been satisfied out of their personal property, and that conse- 
quently the funds attached must be exclusively applied to the payment of 
their claim. The District Judge thought otherwise, and ordered the pay- 
ment of the balance of the funds remaining after deducting the amount 
paid to C. Yale Jr. & Co., as above stated. 

It is not pretended that the garnishees are responsible to G. S. Whit- 
more in an amount exceeding $3,068 94; nor is it contended that they 
have, by their omission, or default, rendered themselves absolutely liable 
for the debts of Whitmore; and we are therefore at a loss to understand 
how the plaintiffs can urge their demand in law, still less in equity. The 
judgment of C. Yale Jr. & Co., on their rule, absolutely ordered the gar- 
nishees to pay their claim by privilege and preference over the attaching 
creditors, and they were so paid; and the present plaintifis, who were 
parties to those proceedings, are bound by them. 

Judgment affirmed. 
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Harriet Warne et als. v. M. J. Zunts. 


A Sheriff sale of community property, under a judgment on an individual debt of the surviving spouse, 
does not divest the undivided half-interest of the heirs of the deceased spouse. 

The right of the survivor in community to claim the usufruct of the deceased spouse’s interest in the 
community property is coupled with the obligation to furnish security in favor of the heirs. 

Where the property belonging to the community has been purchased at a Sheriff sale, under a judg- 
ment rendered on an individual debt of the surviving partner in community, the minor heirs of 
the deceased partner are entitled to a judgment in revendication, without any alternative or con- 
ditional allowance. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Hunton & Miller, for plaintiffs. R.& H. Marr, for defendant and appel- 
lant. 

Voorntes, J. This is a partition suit. 

The plaintiff and intervenor set up title to an undivided half of a slave, which 
is in the defendant’s possession. The latter claims title to the slave by virtue of 
a Sheriff sale, in a suit against the former’s mother, Harriet Waring. The judg- 
ment in that case had been obtained on an individual debt of Mrs. Waring, and 
the slave in question was community property. 

It is evident that, under such proceedings, the undivided half-interest of the 
heirs was not divested. 

But the defendant contends that, inasmuch as the surviving widow in commu- 
nity was, by law, entitled to a usufruct during widowhood, the plaintiffs’ action 
does not yet accrue. 

The right of the widow to claim the usufruct is coupled with the obligation to 
furnish security in favor of the heirs. It does not appear, nor is it alleged, that 
Mrs. Waring has taken any steps to comply with the law in this respect, nor 
that the defendant, her creditor, has even offered to do so in her stead. The 
seizure and sale made by the Sheriff did not, in fact, point fo the usufruct ; and, 
without deciding that such usufruct could be legally levied upon, it is clear that, 
in the present instance, the adjudication did not vest the usufruct in the defen- 
dant. 

The judgment of the District Court, after recognizing the plaintiffs’ claim and 
ordering the partition, condemned the defendant to pay the sum of five hundred 
dollars, in case the slave should not be produced. In this respect, the decree 
must be amended : the minor’s right in revendication cannot be divested in this 
manner. 

It is, therefore, ordered, that the judgment of the District Court be amended, 
by striking out the conditional allowance of five hundred dollars; and that, in 
other respects, the judgment be affirmed; the appellees paying the costs of 
‘appeal. 
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Margaret Caristensen, wife of, &c., v. Micnart Sroumpr. 


In order to constitute a married woman a public merchant, within the meaning of Art. 128 C. C., it is 
not merely necessary to show that her name has been used in conducting the business of a particr- 
lar trade, but it must also appear that she has had some active agency in the business which is thus 
eenducted in her name. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. M. Dirrhammer, for plaintiff. A. Phillips, for defendant and appellant. 

Merrick, ©. J. The defendant, holding a note and mortgage against the 
plaintiff, a married woman, obtained an order of seizure and sale upon the same. 
She injoined, on the ground that the money did not inure to the benefit of her 
separate estate. 

Judgment was rendered in her favor, and Stumpf appeals. He contends in 
this court that the money was employed in a commercial partnership between 
herself and one Shifferstein. 

The Notary shows, that when she gave the mortgage upon her property, it 
was for the purpose, as she said, of paying off some pressing mortgages and 
debts. 

The proof shows that it was employed in a business in which her husband, 
Christensen, and Shifferstein were engaged, and which was in fact conducted 
exclusively by them; and that she was not at the place of business more than 
twice during the existence of the partnership. One witness, however, says she 
agreed to the partnership. It further shows, that the bank account was kept by 
them in her name, and many, if not all of the transactions, were also conducted 
by Christensen or Shifferstein in her name also. 

The proof is very far from showing that the money borrowed inured to the 
benefit of the separate estate of the wife. 

The only question, then, is : do the facts show that she was a public merchant, 
carrying on a separate trade, in the sense of Art. 128 of the Civil Code? 

The question must be answered in the negative. It is evident that her name 
was used merely for the benefit and protection of Christensen and Shifferstein, 
who, it appears, were insolvent. 

She had no participation in the “ Western Produce business ” (the subject of 
the partnership) which previously had been conducted by Shifferstein, the lessee 
of the store in the same place, further than the passive use of her name, and the . 
carrying on a separate trade mentioned in the Article seems at least to imply 
some active agency of the married woman in the business which is conducted ip 
her name. See also C. C. 1779. 

Judgment affirmed. 















-NEW ORLEANS, JANUARY, 1861. 


Wm. R. Bett v. Lacy & Co. 


The redhibitory action cannot be maintained where the latent defect or vice of character of the slave 
sold is brought home to the knowlege of the purchaser, and the sale was made with a guarantee of 
title only. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Michel & Koontz, for plaintiff. J. Perera, for defendants and appellants. 

Dorret, J. The plaintiff sues the defendants for the recovery of the price of 
aslave purchased by him from them, on the ground that the slave was, at the 
time of the purchase, addicted to the vice of running away, to the knowlege of 
the vendors, who fraudulently concealed the fact from him. 

The evidence, however, contradicts the averment of the petition as to the con- 
cealment, and shows, on the contrary, that the vendee was informed of the vice 
before the sale ; consequently, the slave was sold “ guaranteed in title only.” 

The latent defect, or vice of character, having thus been brought home to the 
knowlege of the plaintiff, he cannot maintain his action. CO. C. 2498; Hough v. 
Vickers, 6 An. 724; Phipps v. Berger, 12 An. 111; Hennen’s Digest, p. 1408, 
Nos. 14 and 19. 

The District Judge was of a contrary opinion. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
a qua be avoided and reversed ; and it is further ordered, adjudged and decreed, 
that the demand of the plaintiff be rejected with costs in both courts. 
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S. H. Guan v. Epwarp Pmussurr—D. Gree, Warrantor. 


The acceptor of a bill, when sued by the payee, has a right to call the drawee of the bill in warranty, 
in the case where the drawee is requested to pay not unconditionally, bat in accordance with a 
contract, and he has been notified by the drawer because the consideration of the draft had 
failed. 

When cited in warranty by the drawee, the drawer may plead the failure of consideration asa defence 
to the suit. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Bonford, Singleton & Clack, for plaintiff. Race & Foster, for defendants 
and appellants. 

Bucuanan, J. Duncan Greig drew upon Edward Pilsbury, at Vermillion- 
ville, August 3d, 1859, requesting the drawer to pay on the lst March, 1860, 
agreeably to and in accordance with a contract to Mr. S. H. Gilman, the sum of 
three thousand dollars, with eight per cent. interest until maturity. 

’ This bill was accepted by drawee, and suit was brought upon the same by 
payee against acceptor, on the 6th March, 1860. 

The acceptor answers to the pleading, that he had been notified by the drawer 
of the bill, before its maturity, not to pay the bill, because the consideration of 
the same had failed : that he verily believed there was a good defense to the bill; 
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and prayed that Greig might be called in warranty to defend the suit. The 
District Judge, by written order, allowed the call in warranty. A citation in 
warranty was issued to Greig, who appeared and pleaded that the bill was given 
for a steam engine and sugar mill, to be furnished by plaintiff to him, warrantor. 
That the engine and mill were furnished, but turned out to be defective ; whéreby 
warrantor lost a large portion of his crop of sugar. He denies plaintiff's right 
to recover upon the draft, and claims damages in reconvention. Annexed to 
this answer is the contract referred to in the draft, and a bill of particulars of 
damages. 

Four days after the filing of the answer of warrantor, an order was granted on 
motion of his counsel for a commission to take testimony of witnesses in the 
parish of Lafayette, and thirty days allowed by the same order for return of com- 
mission. 

The cause was called for trial the same day with this order for commission— 
the 9th April, 1860. Defendant and warrantor moved for a continuance, in 
order to procure evidence under the commission. . 

The continuance was opposed and refused by the court, on the ground that the 
acceptor of a bill, when sued by payee, had no right to call the drawer in warranty; 
that the warranty was irregular, and the drawer should have intervened, in order 
to present the defence relied upon herein. Defendant and warrantor excepted to this 
ruling, and appeal from the judgment rendered against the defendant. 

The appellee relies in argument upon the case in 4 N.S., 286 ; 2d Rob., 256 ; 
and 14th Annual, 409, as authorities for the doctrine that the acceptor of a 
a bill has no right to enquire into the consideration as between drawer and 
payee. 

These authorities are not applicable to the case at bar. In all those cases, 
the acceptor of the bill was the only party defendant before the court. In the 
present case, the drawer of the bill is made party defendant by order of court, and 
appears by answer and petition in reconvention filed. ; 

It would seem that the form of appearance—as warrantor, and not as inter- 
venor—was regarded as irregular. The tenor of this bill, however, takes it out 
of the strict rules of negotiable paper, The drawee is requested to pay, not ab- 
solutely and unconditionally, but agreeably to and in accordance with a contract. 
This would be notice, even to a third holder, of the guarantees and stipulations of 
payee contained in the contract, which was the consideration of the bill. And 
the plaintiff in this case is not a third holder or indorsee of the bill, but the payee 
himself. In the case of Smith v. Adams, 14th Annual, 409, quoted by counsel of 
appellee, the court declined to decide (as unnecessary in that case), whether 
failure of consideration might not be pleaded by acceptor in a suit by the original 
parties to an unconditional bill. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed, and the cause remanded for further proceedings according 
to law upon the pleadings of defendant and warrantor ; and that plaintiff and ap- 
pellee pay costs of this appeal. 
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* Potar Star Loner No. 1 v. Potar Srar Lopes No. 1. 


It is not within the power of the majority of the members of a corporation to dissolve it as long as & 
sufficient number of members to represent and continue the corporation exists. 

The want of a resolution of this corporation to authorize the institution of a suit in their name can only 
be taken advantage of by pleading it as an exception, in limine litis. 

A resolution passed by amajority of the miembers of a corporation authorizing a donation of the 
property of the corporation to a new corporation, in which the members so voting are corporators, 
is unauthorized, and a donation made in pursuance of it will be void. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
J. L. Tissot, J. Q. A. Fellows and E. Filleul, for plaintiff and appellant. 
P. Soulé and C. Dufour, for defendant. 


The counsel for plaintiff argue as follows : 


On the 19th February, 1855, the Grand Lodge of the State of Louisiana 
granted a charter of incorporation to the Polar Star Lodge No. One. 


The acts of the Legislature in corporating the Grand Lodge, approved 18th 
March, 1816, and 11th February, 1819, provide: “That all the regular lodges, 
which shall be constituted by the Grand Lodge, are hereby declared to be bodies 
corporate and politic, in name and in deed, by whatever style or name they may 
be called and known in their constitution, with equal powers to those which are 
given to the Grand Lodge by the said act, so long as the said lodges shall remain 
under the power and jurisdiction of the said Grand Lodge, and in all things abide 
by and conform themselves to the resolutions and by-laws of the same, and no 
longer.” 

After its incorporation by the Grand Lodge, the Polar Star Lodge acquired, by 
anact of donation of the 3d March, 1855, the property described in the plaintiff's 
petition. 

For the purpose of this controversy, the counsel for the plaintiff deem it unneces- 
sary to refer to matters that took place before the incorporation of the Polar Star 
Lodge, as evidenced by their charter marked J, and dated 19th February, 1855, 
the plaintiff and defendant claiming the litigated property by a common title. 

The voluminous books and documents of the different corporations which have 

existed in by-gone times, and from which sprung and grew the Polar Star Lodge 
No. One, the plaintiff, are offered in evidence ; they may satisfy the curiosity of 
the Court, or perhaps throw some light upon certain facts which, without 
this assistance, might remain obscure. 
- But for the purpose of this controversy, it is sufficient to begin at the date of 
the charter J, on the 19th February, 1855. By this incorporation the Polar 
Star Lodge No. One became, to use the expressson of the act of the legislature of 
llth February, 1819, “a body corporate and politic” with equal powers to those 
which are granted to the Grand Lodge, to wit; to take, hold and enjoy real and 
personal property ; to sue, to defend and also to receive, take and apply bequests or 
donations that may be made to and for the uses intended by the said institution,” act 
of 1816, approved 15th March. And inasmuch as the Polar Star Lodge No. One 
could only enjoy these privileges through the Grand Lodge, the Polar Star Lodge 
was subject to the jurisdiction and the visitorial power of the Grand Lodge, its 
founder. ~ ' 
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The donation of the 3d March, 1855, was made to the Polar Star Lodge No, 
One, for the uses intended by its institution, to-wit: for Masonic purposes and Ma- 
sonic charities ; and for such purposes was the property used until the 15th Janu- 
ary, 1858. 

On the 15th January, 1858, the Polar Star Lodge No. One was composed of the 
same members who are now arrayed against each other as members of the two 
hostile corporations, the plaintiff and defendant in this suit. 

On that day, a meeting of the corporation took place. 

This meeting was held in the name and under the jurisdiction et sous les aus. 
pices of the Grand Lodge. 

Le Vénérable Maitre, annonce qu’il a fait convoquer extraordinairement, & la_ 
demande de plusieurs membres de cet atelier, qui avaient & présenter un plan 
quils jugeaient utile et nécessaire pour arriver & pouvoir payer les billets qui sont 
dis & la Trés Illustre Grande Loge, et il offre alors la parole & ce sujet.” 

The Court may judge of the truth of these words, by examining the summons to 
the members. We transcribe it here literatim. 






“ Orient de la Nouvelle Orléans, 14 janvier, 1858. 


Tres cher frere,—vous étes prévenu qu’une séance extraordinaire aura lieu ven- 
dredi prochain, 15 du courant & 7 heures du soir, pour une importante affaire qui 
sera traitée avant la séance de famille,” 


Par mandement, 
[Signed] L. GLOECKNER, Secretary. 


The members present having been invited to offer their views on the subject 
matter now before the meeting, to-wit: How to procure the means to pay the 
notes due to the Grand Lodge : 

“Le frere D. Michel expose en quelques mots, que plusieurs membres de cet 
atelier sont préts & avancer la somme nécessaire au paiement des billets échus de 
la Grande Loge, pourvu que cette avance leur soit légalement garantie. II pense 
qu’un acte d’incorporation est le meilleur moyen de garantie de ce prét, et il donne 
lecture de l’acte qui suit :” Here is copied verbatim in toto, in the minutes, the 
act of incorporation of Polar Star Lodge No. 1, the defendant, of the 14th Jan- 
uary,1858, copied in the Rec. as Doc. M. p. 88 to 92. 


Immediately after the reading of this document, Brother Michel offers the fol- 
lowing preambles and resolutions which I copy verbatim from the minutes, with- 
out changing an iota. 


“ Considérant que la majorité des membres de cette Loge s’est fait incorporer 
conformément aux loix de cet Etat, sous le nom de la Loge de |’Etoile Polaire 
No. Un; 

“ Considérant que cette Loge, dans cette tenue extraordinaire, régulierement: 
convoquée, a approuvé cette mesure, apres mire délibération, et a accepté ledit 
acte d’incorporation comme utile et nécessaire : 

“Tl est résolu, que le vénérable maitre, R. Brugier, et & son défaut ou absence, 
que le frere H. Deron, soit autorisé, invité et requis de faire un acte de transfert 
et de donation, de toutes les propriétés de cette loge, & cette dite corporation la 
loge l’Etoile Polaire No: Un. Ledit transfert et ladite donation sujets & toutes 
les hyptheques et dettes qui seront assumées par ladite corporation, sans exception 
ni réserve, afin que ladite corporation puisse se servir et disposer de ses propriétés 
en vue d’objets charitables et magonniques.” 
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“Le frere Levasseur n’ayant pas bien entendu, le frere Michel relit une seconde 
fois cette proposition.” 

These resolutions were then put to the vote; the following members protested 
and refused to vote : F. Levasseur, Ch. Claiborne, J. L. Tissot, Otto Schwaner, 
M. Meilleur, Pierre Deverges. 

The resolutions were carried by the majority, and accordingly the president, 
the next day, before Lisbony, notary public, executed the act of donation of the 
16th January, by which all the property, movable and immovable of the Polar 
Star Lodge No. 1; was taken from the corporation, and transferred to the defend- 
ant. 

At the next meeting, always sous les auspices de la Trés LIllustre Grande 
Loge, on the 22d January, 1858, the act of donation passed on the 16th 
January, 1858, was read, approved, and ordered to be spread on the 
minutes. Of the members present, 17 members voted in the affirmative ; 4 voted 
negatively, to-wit, J. L. Tissot, Oct. Schwaner, P. Deverges, F. Levasseur ; and 
three members left the room before the vote and opposed the measure, to-wit : 
Michel Meilleur, F. A. Lumsden and Ch. Claiborne. A motion was then made 
and carried by the majority, that the Secretary do inform the absent members, of 
the action of the§Lodge, inviting them to join the new incorporation and to sign 
their names. 

Another motion is made and adopted in the following words : 

“ Résolu que le frere Collon sera chargé de retirer les billets dis & la Grande 
Loge.” 

See minutes, sitting of the 22d January, p. 241. Brother Collon never paid a 
cent to the Grand Lodge and never withdrew the notes from the Grand Lodge. 
At the next sitting of the 4th February, 1858, brother Michel moved the follow- 
ing resolutions, which were adopted over the protest of Meilleur, Deverges, 
Schwaner, Texier and Levasseur. « 

lo. “Il est résolu, que la respectable Loge l’Etoile Polaire No. Un se retire, 
quoiqu’a regret, de la jurisdiction de la Grande Loge de |’Etat de la Louisiane. 

20. “Le Trésorier de la respectable Loge est invité @ régler d’une maniére 
définitive avec la Grande Loge. 


30. “ Le Secrétaire de la respectable Loge est invité & communiquer officielle- 
ment les présentes résolutions & la Tres Illustre Grande Loge de l’Etat de la 
Louisiane.” 

And on the 16th February, 1858, the Secretary Gloeckner surrendered the 
charter of the Polar Star Lodge to the Grand Lodge, after having written across 
the charter the following words : 

“This Charter has been cancelled and surrendered according to the resolution 
by which the M.-. W.:. Lodge Polar Star No. One withdrew itself from the juris- 
diction of the Grand Lodge of the State of Louisiana. 

New Orleans, 16th February, 1858 


[Signed] L. Giorckner, Secretary.” 


The Court have now before them a naked and correct statement of the acts and 
doings of the seceding majority of the members of Polar Star Lodge No. One ; 
they know also the history and creation of Polar Star Lodge No. 1, the defend- 
ants, and how the defendants acquired their wealth ; we will soon examine the 
questions of law which are raised by the acts of the defendants, and the acts of the , 
persons which the defendants are bound to defend. But before examining the 
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P. Stan Lovcw law, let us complete the history of this case, by placing before the Court the 
P. Stax Lovas. acts of the minority of the corporation of the Polar Star Lodge No. One, 
after the secession of the majority and their erection into a new corporation. 

The seceding members had, no doubt, a right to cease to be members of the 
corporation ; they have made so complete an abandonment of the corporation, and 
such a resignation of their interest, in the charter, in declaring the dissolution of 
Polar Star Lodge, that their acts amount to an expréss declaration that they 
would serve no longer as members of the corporation, and they must be bound by 
their declarations and considered and treated as not being members of the cor- 
poration any longer. , 

But if it was in the power of the seceding members to abandon the corpora- 
tion, it was not in their power either to dispose of the property of the corporation, 
or to destroy the charter of the corporation. 

The corporation, therefore, still existed, with all their rights, privileges and 
franchises unimpaired, and the members remaining faithful to the charter and 
contract of incorporation, were the only members of the corporation of Polar 
Star Lodge No. 1, and they alone formed and continued the same corporation. 

It becomes, therefore, greatly necessary to lay with correctness before the 
Court all the proceedings done by the Polar Star Lodge No. 1, the plaintiff. 

The majority of the Lodge having donated the property which was the domicil 
of the corporation, on the 16th of January, 1858, and having ordered the surren- 
der of the charter, and resolved the dissolution of the corporation on the 4th Feb- 
ruary, 1858; the members of Polar Star Lodge No. 1 who differed from the 
majority were then deprived of a domicil and of the possession of the charter. 

Looking to their charter as a guide in their present difficulties, they addressed 
a petition to the Grand Lodge, who had erected them into a corporation, and who 
by the terms of their charter, had a regulating and visitorial power over the 
corporate bodies of its creation, they laid their grievances before its visitorial 
tribunal.—See Doc. 2, R. p. 124 to 129, and Minutes of plaintiff marked P in 
that memorial. After having related all the acts of the majority, and the resola- 
tions passed by them, they add : 

“ That the undersigned denied the power of said majority to pass said resolu- 
tions, and refused to vote for them, and protested against the same; and when 
said resolution had been so adopted, the ‘undersigned did declare that said lodge 
had not thereby ceased to exist ; more than the necessary number of master ma- | 
sons of said lodge were still remaining true to their allegiance, and claimed that 
they were, and still did constitute the said lodge, and were proprietors of the 
charter, and did demand delivery of the same, which was refused, and they there- 
upon protesting withdrew, etc. 

“ And the undersigned represent to you M.°. W.-. Sir and Brother, that said 
attempted cession is void in law, a palpable fraud on their rights, and an attempt 
to plunder them of their interest in said property. 

“That by said resolutions of withdrawal from the jurisdiction of the, Grand 
Lodge, the said conspirators simply over-reached themselves, and withdrew from 
said lodge, which they could not so destroy or dissolve ; that the undersigned and 
F. A. Lumsden, A. R. Morel, P. A. Lanaux, E. Tallarie, E. de St. Romes and 
L. A. Genry, are now the only legal remaining members of said lodge; that by 
said vote, R. Brugier, L. E. Deluzain, H. Clostermann, J. Lasalle, A. Colin, J. 
olon, L. Gloeckner, D. Michel, J. Mouras, J. Jauquet, L. G. Fabio, J. Vedot, 

J. Turpia, P. Van Rooten, A. Denis, H. Deron, L. Nieberger, F. Ecrot, C. Du- 
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pre and E. Aynaud have ceased to be membets thereof, and are in revolt against P- Star Loves 
the Grand Lodge; that said lodge yet exists, and is entitled to be represented in P. Stan Lovas. 


the present session of the Grand Lodge. 

“ They, therefore, pray to be recognised as Polar Star Lodge No. 1, under the 
jurisdiction of the Grand Lodge of Louisiana ; and as said charter is illegally with- 
held from them, they request you to cause to be delivered to them a duplicate or ex- 
emplification thereof, that they may at once meet as a lodge, elect their officers in 
place of those who have resigned as aforesaid, and be immediately represented in 
the present Grand Lodge, where they will pray that M.-. W.:. Body to aid them 
in the adoption of such legal measures as will annul the said fraudulent and pre- 
tended act of cession, restore to them the possession of said property, &c., &c. 

(Signed) P. DEvERGEs, M. MEILLEvR, 
J. L. Tissor, A. TExIeEr, 
Cus. Cuarporne, Otto Scuwaner, 
F’. LevassEvur.” 

This memorial was referred by the Grand Lodge to their committee of general 
purposes, appeals and grievances, who recommended in their report the following 
resolutions, which were adopted on the 9th February, 1858 : 


lo. “ Resolved, that the charter of Polar Star Lodge No. One be entrusted to 
brothers P. Deverges, M. Meilleur, J. L. Tissot, A. Texier, Chs. Claiborne, 
F. Levasseur, O. Schwaner and F. A. Lumsden, and such other members of 
Polar Star Lodge, not otherwise named in the foregoing report, who shall give 
their allegiance to this Grand Lodge and who shall be received by said eight 
brethren just named, with power at once to proceed organising their lodge, by 
the election and installation of officers ; and be entitled to be represented herein, 
so soon as they shall have done the same, and in default of obtaining the charter 
of said Lodge for such purpose, a certified copy of this resolution shall be their 
warrant, until such time as a regular charter can be furnished them.” 

20. “ Resolved, that the lodge, as composed by the first resolution, are hereby 
authorised to try and punish in the manner pointed out in the constitution, all the 
other members of said lodge.” 

The remaining members of Polar Star Lodge, after having obtained this de- 
cree of the Grand Lodge, followed strictly the directions of their charter ; it was 
their duty, according to the words of said charter, “to transact all matters 
relating to masonry according to the ancient usages and customs of Masons.” 
They were also “ required to attend the Grand Lodge, at its regular communica- 
tions and other meetings, by their Masters and Wardens, or by proxies regularly 
appointed,” and the secession of their members having deprived them of their 
officers, they proceeded to the election of their officers, and afterwards presented 
the following petition to the Grand Lodge, to have their new officers accredited 
by the Grand Lodge. 

The undersigned, duly organized by virtue of your decree, signed this day, and 
granting to them the charter, which belongs to them, ever faithful members of 


Polar Star Lodge No. One, under the jurisdiction of this Grand Lodge, having 


proceeded to the election of their officers, give hereby notice of the same, to-wit : 

A. R. Morel, Worshipful Master, Chs. Claiborne, Senior Warden, F. Levas- 
seur, Junior Warden, P. Deverges, Orator, M. Meilleur, Secretary, A. Texier, 
Treasurer, Otto Shwaner, Master of Ceremony, J. L. Tissot, Sword Bearer, £. 
Samory, Hospitaler, E. E. Tallarie, Expert, M. Prados, Inside Tyler. 
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P. Star Lopos And said members of Polar Star Lodge No. One, being now ready for instal. 

P. Star Lovce. lation, do request your most Worshipful Body, to be kind enough, to delegate a 
deputy, in order to perform the ceremony, so that they may be represented at 
this Grand Communication. 


Signed, A. R. Moret, W. M.., . 
M. MEILLEvR, Secretary. 


The Grand Lodge, granted the prayer, and appointed the Deputy Grand Mas- 
ter Amos Adams, to perform the duty of installation, and the following Brethren 
were admitted in the Grand Communication of the Grand Lodge as representa- 
tives of Polar Star Lodge No. One : 


Ach. R. Morel, W.:. Master, Chas. Claiborne, Sr. Warden, F. Levasseur, Jr. 
Warden. 


On the 17th February, 1858, the Secretary of the Grand Lodge delivered to 
the plaintiff the charter J. The charter J is the charter of the 19th February, 
1855, and is now, and has always been the charter of plaintiffs. 

The plaintiffs continued and are now continuing as a corporation, as it is 
shown by their minutes and testimony of Morel and Deverges. 


So Meese B&B Be aoe 2 re CRO 


Five bills of exception were taken on the trial of this case, to-wit : one bill of 
exception to the opinion of the Judge, refusing to receive in evidence the docu- 
ments 1, 2, 3 and 4 of record, p, 143. 

This bill of exception falls to the ground, because, by consent, the same docu- 
ments were acted upon, and considered by the court as being in evidence. The 
same documents are also introduced in evidence and found in the book of minutes 
marked P and in the book U, being the proceedings of the Grand Lodge for the 
year 1858. 

The other four bills of exception are submitted to the consideration of the 
court. 

As to the question of damages suffered by the plaintiffs, the witness Morel, 
says, that the building can be rented from $2,000 to $2,500 a year. f 
Dever ges, another witness, says that the property can be rented from $1,500 

to $2,000 a year. 

A, P. Lanauz is of opinion, that the property can be rented from $200 to 
$250 a month. 

Here we close the statement of facts of this case as shown by record, and the * 
court can ascertain its accuracy by comparison with the record and the docu- 
ments sent in original. 


cae Beecraee 


The counsel for plaintiff will now examine the questions of law which arise 
from the facts and are presented to the court for their decision. 


lst. Were all the forms complied with, the meeting duly summoned, and bona 
fide held at the sittings of the Corporation Polar Star Lodge No. One, of the 
15th and 22d January, and 4th February, 1858 ? 


2d. Can the majority of the corporation, under the charter J granted by the 
Grand Lodge on the 19th February, 1855, erect themselves into the new corpo- 
ration of the 14th January, 1858, under the same name, and dispose of the pro- 
perty of the corporation in favor of themselves, and destroy the Charter J, which 
was confided to them, and thereby disfranchise the other members? 


3d. Is the act of incorporation of the 14th January, 1858, valid? was the cor- 
poration fully organized and capable of receiving and accepting the donation of 
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the 16th January, 1858? and does the act of donation create a trust for purposes 
foreign to the institution of the said corporation ? 

4th. Can the majority of the corporation secede? and what is the effect of 
their secession as regards the remaining members, and the rights and property of 
the corporation ? 

First question.—Were all the forms complied with, the meeting duly sum- 
moned and bona fide held, at the sittings of the corporation of Polar Star Lodge 
No. One, of the 15th and 22d January, and 4th February, 1858 ? 

The summons for the meeting of the 15th January, 1858, is dated the 14th 
January, 1858 ; it does not state the nature of the business to be transacted at 
the meeting. It is not issued b7 order of any person having authority to assemble 
the corporation. “Angel & Ames, on corporations, Nos. 489, 491, 494; Grant, 
on corporations, 157. . 

It has not been served on P. A. Lanauz, one of the members;.the notice has 
not been given a reasonable time before the hour of meeting. Angel & Ames, 
No. 494. 

The proceedings were not fairly conducted ; the minutes of the meeting show 
clearly, that there existed a conspiracy between certain members to destroy the 
charter of the corporation, and to dispose of its property. The clandestine and 
unfair manceuvres of the majority are clearly shown by the minutes of the 15th 
January, 1858. 

The president informs the members, that he has assembled the Lodge at the 
request of several members, who wished to offer a plan, of their own, to pay the 
debt due by the Lodge to the Grand Lodge. 

The Grand Lodge was not urging the payment of its claim, and never intended 
nor manifested the intention of enforcing the-payment of its claim. ‘This was 
then a mere pretence. 

Brother Michel immediately proposed to make a donation of the property of 
the Lodge to the corporation created on the 14th January, 1858, composed of the 
majority of the Lodge. And for what purpose is ‘this donation to be made? It 
is certainly not to pay the Grand Lodge,—payment has not yet been tendered to 
the Grand Lodge. 

But the object of the donation is clearly expressed in the resolution of Brother 
Michel—the purpose was, to get rid of the obligations of the,Charter, and to 
have a free use and disposal of the property : 

« A fin que ladite corporation puisse se servir et disposer de ses propriétés, en vue 
objets charitables et magonniques.” 


Some members had been kept in the dark, and in total ignorance, about the 
measures taken by the movers, and, at the sitting of the 22d January, 1858, a 
resolution was passed, requesting the secretary to inform the ignorant Brethren 
of the acts of the meeting of the 15th January. This circular is as follows : 


ETOILE POLAIRE No. 1, RITE ECOSSAIS. 


. O.:. de la Nouvelle-Orléans, le 23 Janvier, 1858. 
t-. Or. Pe. 

“ Je suis chargé de vous informer officiellement des transactions qui viennent 
d’étre faites dans notre Loge. 

“Dans une séance extraordinaire, & laquelle vous avez été régulitrement con- 
voquée, et quia eu lieu vendredi, 15 du courant, la majorité des membres actifs 
de V'atelier a, sur motion secondée, décidé qu’une vente authentique serait faite 
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P. Stan Lover et signée par notre Veénérable Maitre, en sa qualité de représentant légal de 
v. r , bs 
P. Star Lover. |’atelier, au profit et en faveur de la corporation connue sous le nom de “ Loge 


l’ Etoile Polaire No.1, Société Charitable d’ Assistance et de Secours Mutuel”; cette 
corporation étant formeée de tous les membres actifs de notre Loge. 

“ Cette donation a été faite par devant notaire, et la Loge, dans sa séanc? de 
vendredi, 22 du courant, 1l’a sanctionnée. 

“ Les deux actes qui constatent cette transaction sont : lo., l’acte d'incorpora- 
tion, et, 20, l’acte de donation. Ils ont été déposés aux archives de la Loge; et 
dans le cas o& vous n’auriez pas assisté aux séances oti ils ont été lus, vous étes 
prié de venir en prendre connaissance. 

‘La Loge a également passé une résolution par laque'le vous eétes invitéa 
adhérer a l’acte d’incorporation et a le signer. 

“ Dans eet espoir, j’ai la faveur de vous saluer. 


Po. Le. Nw Me. Qs. View Sa. Ce. 


* Par mandement. 


[Seal] L. GLORKNER, 
Secrétaire.”’ 

This ducument shows, that. the measures taken by the movers were clandestine 
and the result of a conspiracy of certain members. It proves : that the donation 
was not made to a Masonic Lodge for Masonic purposes, as alleged in the plead. 
ings, but to the “ Loge l’Etoile Polaire No. 1, Société Charitable d’ Assistance et 
de Secours Mutuel,” and it asserts an untruth in saying “ cetle corporation étant 
formée de tous les membres actifs de cette Loge.” The opposition of certain mem- 
pers, appearing of record, on the minutes of the corporation at the meeting of 
the 22d January, a resolution is adopted, which still shows clearly the bad inten- 
tion of those who concocted these schemes : “ I] est résolu que le frere Collon 
sera chargé de retirer les billets dis & la Grande Loge.” 

How to explain this and how to qualify such acts ? 

No appropriation is made and no money is furnished to Brother Col/on, where- 
with to pay the notes due the Grand Lodge, and the Polar Siar Lodge has 
divested itself of all its property, nothing having been reserved, not a farthing, 
to pay the Grand Lodge. Can we not, under such circumstances, say that this 
resolution was passed with the intention of deceiving somebody ; and afterwards, 
as a consequence of the two sittings of the 15th and 22d January, 1858, the 
resolution is adopted in the sitting of the 4th February, 1858, to withdraw from 
the jurisdiction of the Grand Lodge, and to cancel the charter of incorporation. 

This short exposé shows that the proceedings of the corporation, in their sit- 
tings of the 15th and 22d January, and 4th February, 1858, were not conducted 
bona fide, and regularly, and that all the required legal formalities were not ful- 
filled, and that the acts of the corporation growing out of these proceedings, are 
null and void. 

Second question. Can the majority of the corporation, under the charter.J 
granted by the Grand Lodge on the 19th February, 1855, erect themselves into 
the new corporation of the 14th January, 1858, under the same name, and dis- 
pose of the property of the corporation in favor of themselves, gratuitously and 
absolutely, and destroy the Charter J which was confided to them, and thereby 
disfranchise the other members by the annihilation of the corporation ? 

In order to ascertain the powers of a corporation, we must look to its charter. 
Grant, on corporations, No. 13. 
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A charter of incorporation is the written instrument by which the crown insti- P. Star Lover 
tutes the body politic, and conveys to it its peculiar Constitution, its rights, privi- Pp. Star Lopae 
leges, powers, &c., imposes a name upon the corporation, defines its objects and 
purposes, and assigns such conditions and limitations upon the exercise of the 
powers, privileges, &c. conferred, as the crown seems fit, &c. 

' No corporation can pursue any other objects than those specified in its charter. 

ia There alone, can the peculiar purposes of its establishment be discovered. This prin- 

Ul ciple wili be found of the utmost importance for the solution of various questions 
respecting the law of corporations, and specially of trading corporations. Grant, 
No. 13. 

The modern doctrine, says Kent, is to consider corporations as having such 
powers as are specifically granted by the act of incorporation, or as are necessary 
for the purpose of carrying into effect the powers expressly granted, and as not 
having any other. Kent’s Commentaries, vol. II, p. 364, p. 279, 299; 3 An. 19. 

Under these guides, let us test the acts of the corporation by these principles. 
Was it for the purpose of carrying into effect the powers granted by the act of 
incorporation of 19th February, 1855, that the majority erected themselves into 
anew corporation under the same name, on the 14th January, 1858, and made 
the donation to themselves? The answer is readily made : No! This scheme was 
devised to destroy the charter, and the powers therein contained ; and, therefore, 
the corporation could not perform such an act; the act was hostile to the object 
of the incorporation, and the members could not bind themselves for purposes 
foreign or hostile to those for which they are established. Kent, vol. IT, p. 365. 

The act of the majority binds the corporation and the minority, only when it 
is consonant to, and not in contravention of the purposes of the incorporation. 
The erection of the new corporation, and the donation of the property, were cer- 
tainly made for the purpose of destroying the corporation, and the majority were 
powerless to destroy the corporation. Here are the principles of the best writers 
on corporation law. Grant says : subject to the restriction that the will of the 
majority be consonant to, and not in contravention of the purposes of the incorpo- 
ration, the will of the majority binds the whole body, such will being in all cases 
collected at a corporate assembly duly constituted, and not from the aggregate of 
the assents of the corporators, obtained separately and apart, for that would not 
be a corporate act. Grant, 69. 

But where it is desired to defray a charge which is not legally binding, there 
the assent of all is requisite. Grant, 70. 

Those who vote for an object which it is not within their competence to vote 
for, effectually are in law considered not to be present or taking part in the 
meeting. Grant, 71. 

“ Mais remarquons-le bien, ce droit de la majorité d’obliger la minorité n’existe 
que pour les affaires de l’administration ; son omnipotence ne va pas jusqu’é pou- 
voir changer les conventions primitives sur lesquelles s’appuie l'existence méme 
de la société. Ici, la résistance d’un seul des associés suffit pour rendre inutiles 
les projets de Ja majorité. I! faut rester dans les termes du contrat, ou se dissou- 
dre; l’unanimité peut sevLE altérer les conditions constitutives de la société et 
substituer, en quelque sorte, un contrat a un autre contrat. La raison dit, en 

effet, qu’on ne peut déroger aux clauses d'un contrat que par l’unanim'té des con- 
tractants.” Troplong, Contrat de la societé, v. 2, p. 213, No. 724. 

But this right of the majority must be strictly confined to acts done within 

the scope of the business of the partnership, and docs not extend to the right to 
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change any of the articles thereof. In effecting such a change, it is essential that 
all should unite, otherwise it is not obligatory upon them. Collyer, Partnership, 
No. 198; Story, Partnership, No, 123. 

But although all the forms be duly complied with, and no objection be alleged, 
either on the ground of the meeting not having been duly summoned, or not hay- 
ing been held in the proper place, or the votes not having been properly taken, 
although in short every thing has been done in the most regular manner as 
regards forms, yet a resolution or corporate act having for its object to destroy 
the existing constitution of the corporation; is, in the common law courts, if 
effected, as far as the form of affixing the common seal goes, regarded as null and 
void, being beyond the competency of the corporation. Grant, 157, 158. 


But although at common law, the acts of the majority bind the minority, in 
all cases, within the constitution of the body politic; yet equity will give relief 
to a corporation where its interests have been fraudulently dealt with by those 
who at the time represented the corporation although the whole of them assented 
to the act complained of, &c., Id., No. 71. 


For the corporation is a metaphysical being, not identical with the majority 
or even the aggregate of its members at any given time, but consisting of them, 
their predecessors and successors, and has rights altogether distinct and separate 
from those of all or each of such majority or aggregate body, and here, the thing 
done was contrary to and in violation of the constitution of the corporation ; and 
it has been laid down, that if a transaction be void and not merely voidable, the 
corporation ¢annot confirm it, so as to bind the dissenting minority of its mem- 
bers. Hence, it would seem to follow, that if after an dlegal act were done in 
the name of the corporation, by a party having for the time the management of 
the affairs of the corporation, the custody of the corporate seal, &c., so that an 
action could not be brought in the name of the corporation, without their acqui- 
escence, yet, that if afterwards, the then minority were to become the managing 
body, they might commence an action in the name of the corporation, and recover 
damages against the guilty parties. Grant, 72. 

Held: That the charter having limited the power of those who had the 
affixing of the common seal, by conditions which were inconsistent with the notion 
of applying the common seal, for the purpose of procuring the annihilation of the 
society, and the common law containing no principle allowing the interest consti- 
tuted in the funds of the corporation to be taken away without the consent of the 
whole body, an injunction must issue to restrain from affixing the common seal 
until the hearing. Grant, 73. 

The result of the above authorities, therefore, is, that acting within the scope 
and in obedience to the provisions of the constitution of the corporation, the will 
of the majority, duly expressed at a legally constituted assembly, must govern ; 
bat beyond the limits of their constitution, neither the will of the majority nor 
unanimity can make an act valid. Grant, 73 and 291. 

According to the principles which govern corporations, it seems that there 
cannot be two corporations of the same name at the same time. Grant, on cor- 
porations, p. 61, No. 50. 

In the Pandectes of Pothier, we find that one person could not be at once 
member of two corporations; in such a case, the person was bound to make his 
election and to abandon one of the corporations. . 


Non licet autem, amplius guam unam collegium licitum habere, ut est constitu- 
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tum, et a divis fratribus, rescriptum est, eligere, eum oportere, in quo magis esse 
velit.” Pothier, Pandectes, liv. 47, tit. 22. 

Il faut que celui qui veut étre un des membres «d'un corps ou communauté, ne 
soit pas un des membres d’un autre, qui peut avcir des droits et des intéréts 
opposés & ceux de la communauté ou il voudrait entrer, ou dont les délibéra- 
tions dussent étre inconnues & d'autres, par de justes causes. Ainsi, celui qui 
exercerait deux métiers, ne pourrait étre des deux corps de l'un et de l’autre. 
Domat, vol. III, p. 249, No. 7 

The two corporations which are parties to the act of donation, of the 16th 
January, are certainly two distinct corporations, two distinct intellectual persons 
performing different and antagonistic acts, as donors and donees. 

The purposes of their incorporation are different ; the one is instituted for ma- 
‘ sonic purposes only, the other isa “ Société Charitable d’ Assistance et de Secours 

Mutuels,” or, according to its English charter, a charitable society of relief and 

mutual support, for their own use and convenience, and for the sole purpose of 

absorbing the former corporation. 

It has no power to convene as masons and to perform masonic duties according 
to its charter, and cannot have any other powers but those granted by the char- 
ter. Kent, vol. IT, p. 301, Quoted Supra. 

But the title of the Polar Star Lodge No. One, to the property described in 
the petition, is restricted and limited to certain uses, and the stipulations of the 
title cannot be disregarded. 

The act of donation of the 3d March, 1855, before E. Lareche, Notary Public, 
to be found in the record, contains this clause : 

“Tl est expressément entendu et convenu, que cette donation, étant faite a 
une société, loge, ou corporation maconnique, chacun desdits donnataires ne 
pourra posséder et ne possédera lesdites propriétés mobilieres et immobilieres, 
ensemble avec ses co-associés, qu’autant qu’il restera et demeurera membre de 
ladite sociéte, loge ou corporation maconnique, conformément aux lois, usages et 
statuts de la magonnerie, et aussi conformément aux regles de ladite société, loge 
ou corporation maconnique, &c.” 

It is clear, that the Polar Star Lodge No. One holds the property for masonic 
uses and purposes, and can make no valid alienation and defeat the conditions of 
its title. 

The act of donation of the 16th January, 1858, before J. Lisbony, is an abso- 
lute donation, without any restriction; the only condition and restriction an- 
nexed, is to pay the debts due by the donor. 

The defendants have brought their minutes into court, to prove that they are 
organized as a masonic lodge ; but it is not in their minutes, where we must look 
for their powers and obligations, to act as masons ; it is in the charter, which is 
the depository of their authority ; and that instrument, not granting to them the 
power to act as masons, we say boldly, that they have no such power and that 
they can cease to act as masons, according to their will and caprice, and sell the 
property, and pocket the money and divide it between themselves, without violat- 
ing the obligations of their charter. 

It is self-evident, that the majority had not authority to dispose of the property 
of the Polar Star Lodge under the title of the corporation. 

Without these restrictions the donation would still be null under Article 427, 
Civil Code. 

This article says, the estate and rights of a corporation belong so completely 
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P. Stax Lovce to the body, that none of the individuals who compose it can dispose of any part 


v. 
P Srar Loner. 


of them. 

“ It appears then, that landed property coming to corporations, by whatever 
means, vests in the invisible and metaphysical entity, the members of the corpora. 
tion having no individual interests in the land of the corporatiou, and being to 
the same extent as any strangers, trespassers, if they go upon the land without 
due authority from the corporation.” Grant, No. 128. . 

Now all lands granted to a corporation, by charter, are granted to be held te 
them and their successors ; in other words (as it would seem) to be held in order 
to aid and subserve the purposes of the incorporation, as long as the body politic 
remains in existence; and on failure of successors, or on dissolution of the cor- 
poration, from any other cause, the lands revert to the donors—again, the lands 
which any civil corporation of a public nature holds must be considered as being 
held, not for the fruition of the existing body of corporators for the time being, 
but as being held to them and their successors, for the purposes of their incorpora- 
tion. ‘To other purposes, it seems quite contradictory to the fundamental ideas 
of corporation law to suppose that they can be diverted, which aliening them 
does. Grant, No. 136. 

The difficulty is great, of conceiving how it can be competent for a body with 
a perpetual succession, to which lands have been granted, in furtherance for ever 
of certain objects, to the support and maintenance of which in the judgment of 
the donors the possession of land would be instrumental, to part with that. land 
for the personal benefit of the existing members of the corporation, without any 
regard to such intentions of the donors, and as it were barring the entail to the 
successors—with respect to lands bought from corporate funds the same difficulty 
arises. How is it consonant with the acknowledged principles of the corporation 
law, that one generation of corporators should have power to devote to their 
private emoluments, funds that a former generation has invested agreeably to the 
purposes of the institution. Grant, No. 139. 

After having shown that the majority could not erect themselves into a new 
corporation and make a donation to themselves, through the new corporation, we 
will now show that the said majority could not destroy and cancel the charter 
entrusted to their keeping. 

Chancellor Dessaussure in his opinion to be found in the 3d vol. of Dessaussure, 
South Carolina Reports, Smith v. Smith, p. 557, has treated this point and some 
other points of this case in such a masterly manner that the best argument that 

‘an be made in this case is the reproduction of some extracts of this celebrated 
case, which is referred to in Kent’s Commentaries, Angel and Ames, and all the 
writers on corporation law. Mr. Dessaussure says : 

“One of the fundamental rules of corporate bodies is, that the members are not 
to do any act which may destroy its existence or injure its privileges.” 

“Tf any members do any such acts as are detrimental to the corporation itself, 
or to some of its liberties, privileges or franchises ; such as burning or erasing the 
records, attempts to destroy the charter, etc., they are subject to be removed for 
such acts, ete.” 

In the time of Charles II, when a profligate and tyrannical government found 
it necessary to vacate the corporations in England in order to mould them to its 
purposes, bold and cunning attempts were made on the officers of London and 
most of the corporations in England ; many ‘of them were surrendered by the pu- 
sillanimity of the officers, and that of London was declared to be forfeited, with 
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gome others who would not voluntarily surrender the charters; the arguments P. Star Lover 
against the validity of the voluntary surrender by the officers, appear to be very . Stan Lope. 


powerful. It was said that those who were in the government of corporations, 
and had their charters and seals in keeping, were not the masters or proprietors of 
those rights ; they could not extinguish those corporations nor part with any of 
. their privileges ; the charters were sacred trusts, which could not be given up at the 
will of the officers, who only had a temporary administration, not a property in 
the charter ; nay, that crimes committed by corporation officers were personal 
things which were only chargeable on those who committed them, but could not 
affect the whole body. 

“ These arguments had no effect at the time when a wicked government and 
dependent judiciary decided arbitrarily, for at that time the judges held their com- 
missions at the pleasure of the crown and were miserably submissive to its dic- 
tates, as the least resistance produced a dismission ; but afterwards, at the revolu- 
tion, parliament and the Court acknowledged these principles and reasonings to be 
valid, declared the surrenders and the judgments of forfeiture to be void, and the 
charters were all restored and new sanctions enacted to guard them from future 
surrender. See Burnett’s History of his Own Times, and Bac. 31-2.—To apply 
them to the present case : 

“The officers and members of the Grand Lodge agreed to surrender or abandon 
their charter and to accept a new charter, &c. They formed themselves into a 
new voluntary association with a new name, and actually carried their plan into 
effect as far as in them lay, and declared the ancient system abolished and ex- 
tinguished, &c. Upon the best consideration I have been able to give this ques- 
tion, it does seem to me, that these acts done by the Grand Lodge were inconsis- 
tent with the chartered rights of the society and with the law of the land res- 
pecting corporations. 

“The officers of a corporation, or an integral portion of it, are not the corpora- 
tion. They have no right to make the surrender, and if they make the attempt, 
by an act or declaration, it is an inefficient act, it is not obligatory on the cor- 
poration, which retains its full rights, existence and legal character. 

“ With respect to the individuals composing the Grand Lodge, who acted the 
part complained of, it appears to me that they made so complete an abandonment 
of the society, such a resignation of their interest in the charter, that there was 
no necessity for their removal by any act of expulsion or a motion, &c. 

“T think the acts of the members composing the Grand Lodge, in declaring 
the Grand Lodge dissolved, do amount to an express declaration that they would 
serve no longer, and is a voluntary and avowed abandonment of the charter of 
the society. It was not a loose declaration, but a solemn act, published to the 
world and since avowed to the court, and they are bound by it. 

“ Their very suit, in a different character, proves this. 

“It is not. easy for a corporation to be connected .and succeed to the rights of 
a voluntary society out of which it grew, and still less, I apprehend, can the indi- 
viduals who belonged to the corporation and even composed an integral part of 
it, but who have abandoned the society to form a new voluntary society, connect 
the rights of the old corporation with the new society.” (Judgment of Henry 
William Dessaussure, Smith et als., v. Smith et als., Dessaussure, Ch. Rep., vol. 3, 
page 557.) 

Besides, the cancelment of the charter and the dissolution of the corporation 
would cause the disfranchisement of the dissenting corporators. 
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P. Stan Loves = Ard the majority is without power to disfranchise any corporator, or to force 


@ new charter on any body of persons who do not chose to accept it. 

See the following authorities : 

“ Disfranchisement is defined to be the taking a franchise from « man, for some 
reasonable cause, and no cause is reasonable, unless it be just and legal. There. 
fore, no corporator, who has a freehold in his franchise, that is, who is elected 
for life, or upon such terms as are construed to amount to a life interest, 
can be disfranchised at the mere will and pieasure of the corporation.” Grant, 
No. 264. 

“ Nor can a charter be forced on any body of persons who do not chose to ac- 
cept it. Grant, No. 13. : 

We now come to the 3d question : 

Is the act of incorporation of the 14th January, 1858, valid? Was the cor- 
poration fully organized and capable of receiving and accepting the donation of 
the 16th January, 1858, and does the act of donation create a trust for purposes 
foreign to the institution of the said corporation. 

The defendant has no legal existence, and its creation was not authorized hy 
any law ; the law of 14th March, 1855, under which it claims to exist, provides 
only for the “ Organization of corporations for literary, scientific, religious and 
charitable purposes.” 

And corporations organized for such purposes are alone recognized and clothed 
with the privileges enumerated in the said law ; among others, to hold real 
estate. 

The act af incorporation of the 14th January, 1858, says, that “ They erect 
themselves into a corporation for thetr own use and convenience and that of their 
successors ; and Art. 2 says, that the purposes and object of said corporation.are to 
cultivate among themselves good will and faith, to relieve each other when in dis- 
tress, and to extend charity among themselves and to the widows and orphans of 
the society. The purposes of this incorporation are not charitable purposes. 

“ The legal definition of charity with reference to the statute of charitable uses, 
43 Elizabeth C. 5, is a gift to a general public use which extends to the rich as 
well as to the poor. Grant, No. 116. 

It follows from this definition of charity and charitable uses, that the defendants 
were incorporated in violation ef a statute which, by providing for the organiza- 
tion of certain corporations for certain specified purposes, impliedly prohibits the 
organization of corporations for other uses and purposes than those specified. 
Inclusio unius, exclusio alterius. 

The defendants being an unauthorized corporation can not hold land in their 
corporate capacity ; and, therefore, no estate has passed to them from the grantor. 
See Art. 437, Art. 12 and Art. 19. 

We have already seen, that the incorporation of the 14th January, 1858, was 
the act of the majority of the members of the corporation of Polar Star Lodge 
No. 1, and that their act was an absolute nullity, because it was made without 
authority, and because it was foreign and contrary to the purposes of their char- 
ter of incorporation; a void act can produce no effect, quod nullum est nullum pro- 
ducit effectum; the incorporation of the 14th January was, therefore, null and 
void. ; 

Besides, on the 16th J anuary, 1858, at the date of the donation, this new cor- 
poration was not a person able to sue, or to make a continual claim, or able tomake 
any corporate act ; in fact, there was a vacancy in the headship, which suspended 
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the functions of the life of the corporation, and prevented them from acquiring P. Stam Lovas 
any property. P. Sran Loven. 

The defendants were organized and created a corporation under the act entitled 
“An Act for the organization of corporations for literary, scientific, religious 
and charitable purposes,” approved March 14th, 1855. See Session Acts of 
1855, p. 185 ; Revised Statutes, p. 112. 

This Act, among other obligations imposed upon the coiperatore, compels them 
to specify in the charter of incorporation the place chosen for its domicil, the 
manner in which the managers and officers are to be chosen ; the officer on whom 
citation may be served, &c.—We respectfully submit, that under this statute the 
corporation, the metaphysical and intellectual being, cannot acquire any legal 
personality or existence before the appointment of its head, the officer upon whom 
the process of citation may be served. 

In order to be capable of acquiring property by act inter vivos, the Art. 1469 
©. C. requires that the donee should be existing at the time of the donation, and 
Art. 1459 requires that the donee should be capable of receiving at the date of 
the acceptation of the donation, and Art. 1536, of the Civil Code, provides that 
donations made for the benefit of an hospital of the poor, of a community, or of 
an establishment of public utility, shall be accepted by the administrators of such 
communities or establishments. ° 

Referring to the act of donation of the 16th January, 1858, we read : 

“Par devant Joseph Lisbony, notaire, &c., fut présent Romain Brugier, &c. 
Lequel comparant, agissant comme il est dit ci-dessus, et en vertu desdites résolu- 
tions, déclare faire donation entre vifs pure et irrévocable, & la corporation établie 
en cette ville, sous le nom de ‘ Loge de l’Etoile Polaire Numéro Un,’ en vertu 
d’un acte en date du 9 Janvier, 1858, approuvé par M. A. Foute, avocat de Dis- 
trict, le 14 Janvier, 1858, et enrégistre au bureau des hypotheques, en cette ville, 
au livre des Sociétés No. 4, page 104, ladite corporation ici représentée par un 
comité d’organisation composé de messieurs Nicolas Colin, Jean Lasalle et Louis 
Gloeckner, tous trois ici présents, et acceptant pour ladite corporation, en vertu 
de l'article 7 dudit acte d’incorporation.” 

The Art. 5th of the act of incorporation of the 14th January, says : “The 
president of said corporation shall alone represent it in its outdoor and public af- 
fairs, receive all citations and demands, relative to its interests, defend it in all 
actions and suits brought against it, and bring in its name all actions and suits 
which it may have to bring ; and Art. 3 of the same act says: The president and 
officers of the suid corporation shall be elected by a majority of its members, pres- 
ent at a meeting called to that effect at the time, to be specified and fixed by 
the regulations or by-laws of said corporation. 

On the 16th January, 1858, at the date of the donation, the president and other 
officers of the corporation had not been elected, and assumed their functions ; the 
by-laws had not been adopted. 

Referring to the book R., which the defendants have introduced in evidence as 
their minutes, we see that their president and officers had only been elected on 
the 8th February, 1858. 

It is a well settled principle, that a corporation cannot make any corporate act 
without a president, syndic or administrator who has a legal mandate to represent 
the corporation, and that in the absence of these officers, the corporation is sus- 
pended and can acquire no right. 

Art. 429 C.C. says : “ From the circumstance that a corporation is an intel- 
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lectual being, it follows that they cannot personally transact all that they have 
a right legally to do, as has been above observed ; wherefore it becomes necessary 
for every corporation to appoint some of their members, to whom they entrust 
the direction and care of their affairs, under the name of mayor, president, syndics, 
directors or others, according to the statutes and qualities of such corporations,” 


“ Les communes, les établissemens publics, les corporations, étres moraux et 
fictifs, sans organes et sans activité, n’ont & proprement parler ni capacité ni inca- 
pacité. .—Il y a, en effet, plus qu’une incapacité, puisqu’il y a pour eux impos- 
sibilité de contracter par eux-mémes.—Leur incapacité n’est que celle de leurs 
administrateurs et représentants, et si ces hommes sont incapables, ce n’est pas 
qu’ils soient dépourvus de raison, mais la loi, ainsi que nous l’avons deja dit, a 
fait les conditions et tracé les limites de leur pouvoir, dans l’intérét des corps 
qu’ils"représentent et administrent. Lors done que l’on dit de leurs actes qu'il y 
a vice d’incapacité, on devrait plutdt dire qu’il y a défaut ou exces de pouvoir. 
Or, nous avons déja dit que ce vice se confondait avec un vice de l’objet du con- 
trat, le vice-de son indisponibilité quant aux contractants.”—Larombiere, Thé- 
orie et Pratique des Obligations, Vol. 1, p. 162, No. 6. 

In the Roman law, a corporation Universitas sive Collegium, could only act 
by its agent, or syndic, actor, or procurator. See Pothier, Pandectes, Book 3, 
p. tit.1V, p. 107, et seq. 

Cujas says that municipalities could not sue or be sued, or make any claim by 
themselves, but they must appoint their sydic or actor to represent them. 


Universi agere non possunt, vel actiones excipere, etc. Sed municipes ad eas actr 
ones admittuntur, uta tamen ut ei municipes quibus restituitur hereditas, actorem 
eligant et constitutant sive syndicum ad agendum et ad excipiendas actrones here- 
ditorias. Cujas ad 8. C. Trebell, in lib. XL digestorum Salvia. Julian, op. post. 
vol. II, p. 303. 

We find the same principles adopted by the English writers on corporation 
law. 

A devise of lands in’remainder to a corporation not in esse at the time of the 
devisor’s‘death is bad, aithough such a corporation is erected before the remainder 
falls. Grant, No. 51. . 

But where the corporation has a head, a grant to them must not be made 
during the vacancy of the head; thus in the cases of mayor and burgesses, dean 
and chapter, and other like bodies, all grants made during the vacancy of the 
head are void, for the corporation in the interval between the death or resigna- 
tion, or deprivation of the head and the appointment of the succession, has no 
power fo exercise any corporate function, except to proceed to elect or admit the 
new head, &c. The consequence is, that the grant must be construed to be wholly 
null and void, and no estate whatever to have passed out of the grantor. Grant, 
No. 110. 

The corporation of the college or hospital must be capable of all its functions, 
and not suspended at the death of the testator, otherwise the devise will be void, 
because the body designated in the will is not in full life when the will takes ef. 
fect ;—therefore-the head of the college cannot devise to the college, which at his 
death is in a suspended state and capable of no corporate act except electing his 
successor. It is not a person able to sue or to make a continual claim. Grant, 
Nos. 123, 146. 

There is still another ground of nullity in the defendant’s title : it is asserted 
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tion of the 14th January, 1858. It is said in their charter that they erect them- 
selves into a corporation for their own use and convenience and that of their suc- 
cessors, and that the purposes and objcct of said corporation are to cultivate among 
themselves good will and faith, to relieve each other when in distress, and to extend 
charity among themselves and to the widows and orpdans of the society. 


_ lf the defendants are held bound by their pleadings, it is clear that they hold 
the land for purposes foreign to their incorporation, and, therefore, the act of do- 
pation is null, and did not transfer any ownership to them. 


A corporation, says Kent, cannot be seized of land for purposes foreign to its 
institution. Kent’s Commentaries, vol. II, p. 328. 


4th question. Can the majority of the corporation secede, and what is the effect 
of their secession, as regards the remaining members and the rights and property 
of the corporation. 


There is no doubt that any corporator may resign either an office in the cor- 
poration or his character and privileges as a corporator. Grant, No. 265 ; Black- 
stone, vol. 1, No. 484. 

The resignation may be express or implied ; for instance : accepting another 
office incompatible with the other implies a resignation. 3 Bur., 1615. 


In the present case, the acts of the members declaring the lodge dissolved and 
canceling its charter amount to an express declaration, that they would serve no 
longer, and is a voluntary abandonment of the charter of the society ; it was not a 
loose declaration, but a solemn act published to the world, and since avowed to the 
court, and they are bound by it. 

This very suit, in which they appear in a different character, proves this. Smith 
v. Smith, 3 Dessaussure, S. C. R., 557. 

There was therefore no necessity for their removal by any act of expulsion or 
a motion. 

“To burn or erase the charters, or to falsify or erase the books, are breaches of 
duty which amount to a forfeiture of the corporate character, for these are acts 
which tend in the highest degree to the detriment of the corporation.” Grant, 
No. 265. 

They have, therefore, voluntarily resigned, and must be considered as having 
ceased to be members of the corporation. 


They were corporators under the charter of incorporation granted by the Grand 
Lodge ; as such, they were members of the society of Masons, and were bound by 
their obligations to the Grand Lodge and to the other societies of Masons, they 
could not dissolve the corporation without the assent of the great body of the 
society. Smith v. Smith, 3 Dessaussure, 8. C. R. 557. 

They were a constituent part of the Grand Lodge, which is constituted by 
the meeting of subordinate lodges. Principles of Masonic Law, p. 22. 


- By the terms of their charter and masonic usages they were subject to the 
executive, judicial and visitorial power of the grand Grand Lodge; in short, “A 
Grand Lodge is the supreme legislative, judicial and executive authority of the 
masonic jurisdiction in which it is situated, it is, to use a feudal term, the ‘ Lord 
paramount’ in Masonry. It isa representative lodge in which, however, its con- 
stituents have delegated every thing and reserved no rights to themseives. Its 


in the defendant’s answer that they constitute a masonic corporation and hold the P. Star Loves 
. mu. * . . ; . . v. 
land for masonic purposes. This assertion is contrary to their act of incorpora- Pp. srar Lopes. 
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P. Stan Lovas authority is almost unlimited, for it is restrained by but a single check. It can. 
v. . . . 
P.Staz Lovos. not alter or remove the ancient landmarks.” A.G. Mackey, Principles of Masonie 


Law, p. 72. 

These were the obligations to which the members of the Polar Star Lodge 
voluntarily submitted themselves by becoming members of the corporation. 

Contractus sunt ab initio voluntatis ; ex post facto necessitatis. 

They could not disregard thcir obligations, they could only resign, and this they 
have done ; but their resignation did not impair or affect the franchises of the re- 
maining members, the corporation always existed unimpaired, and the rights 
vested in the metaphysical being and the intellectual entity, which is the cor- 
poration, remain unimpaired. 

“ No man can be compelled to continue his union with a society, whether it be 
religious, political or social, any longer than will suit his own inclination or sense 
of duty. To interfere with this inalienable prerogative of a freeman would be an 
infringement on private rights. A mason’s initiation is voluntary and his con- 
tinuance in the order must be equally so.” A. G. Mackey, Principles of Masonic 
Law, p. 286. 

A corporation, says Kent, possesses a strong and tenacious principle of vital- 
ity.” Kent Com. v. 378. 


It is true that by the withdrawal of the seceding members the corporation lost 
some of its officers, but this loss, instead of attacking its vital parts, operated like 
a pruning knife, it was an amputation that gave a new life and increased the 
vitality of the body politic. 

One single remaining member would have preserved the life of the corporation. 

“In decurionibus, vel aliis universitatibus, nihil refert utrum omnes tidem ma- 
neant, an pars maneat, vel omnes immutati sunt. , 

“ Sed si universitas ad unum redit, magis admittitur, posse eum convenire et 
conveniri, cum jus omnium in unum reciderit,et stet nomen universitatis.” Poth- 
ier, Pandectes, vol. 3, p. 108, Nos. 3 and 4. 


Neratius Priscus tres facere existimat Collegium: et hoc magis sequendum est. 
Pothier, id. v. 3, p. 109. . 

The Acts of 1816 and 1819, granting to the Grand Lodge the power of creat- 
ing subordinate lodges, which are bodies politic and corporate, do not fix the 
number of persons necessary to form such corporate bodies ; after the withdrawal 
of the members there still remained more members than were necessary for the 
practical organization and working of any masonic corporation, or any other 
corporations known to our law. 

“ As long, however, as the remaining corporators are sufficient in number to 
continue the succession, the body remains as though all the monks of an abbey 
died, yet if the abbot was alive, the corporation was not determined, since the 
abbot might profess others.” Angel & Ames, No. 768. 

“Wherever the corporation may restore itself by a new election, though until 


the new election the rights of the corporators may be suspended, yet they are not 
extinguished.” Angel & Ames, No. 770. 


“ Chief Justice Rolle says, if the king made a corporation consisting of twelve 
men, to continue for ever in succession, and when one of them dies, that the rest 
may elect another in his place, though three or four of them die, yet all acts done 
by the remaining members are valid, because the members deceased did not con- 
stitute a distinct integral part.” Angel & Ames, No. 770. 
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“The corporation exists per se so far as is requisite to the maintenance of P. Stan Loves 
rpetual succession and the holding and preserving of its franchises ; the non- P. Gran Loves. 

existence of the managers does not suppose the non-existence of the corporation : 

the latter may be dormant, its functions may be suspended, for want of the means 

of action, but the capacity to restore its functionaries, by means of new elections, 

may remain. There is no reason why the power of action may not be revived by 

a new election of the managers and officers, competent to carry on the affairs of 

the corporation conformably to the direction of its charter.” Angel & Ames, 

No. 271. 

After the withdrawal, the corporation proceeded to the new election of its 
officers and resumed its proceedings. 

The withdrawal of the members could not affect the rights of action and the 
property of the corporation. 

The following principles are now the settled jurisprudence of England and the 
United States of America, on corporation law : 

“ Where a majority of the members of a congregational ‘church separate from 
the majority of the parish, the members who remain, although a minority, consti- 
tute the church in such a parish, and retain the righis and property belonging 
thereto.” 16 Massachussetts Rep., Baker et als. v. Fales, p. 487. 

“Tf any portion of the members of a corporation secede, and are even erected 
into a new corporation, the corporate property will not be transferred or distrib- 
uted in consequence of the separation, but will remain with the old corporation.” 
Angel & Ames, No. 194, and the following authorities cited : 

Dartmouth College v. Woodward, 4 Wheaton U. 8. R. 518 ; Brown v. Porter, 
10 Mass. R, 93; Baker et als. v. Fales,16 Mass. R. 488; North Hempstead v. 
Hempstead, 2 Wendell N. Y. R. 135, per Savage, Chief Judge; The Inhabitants 
of Harrison v. the Inhabitants of Brighton, 16 Mass R.16 ; Inhabitants of County 
of Hampshire v. Inhabitants of County of Franklin, 16 Mass. R. 76; Presbyterian 
Church v. Dannon, 1 Dessauss. 8. C. Ch. R. 154; Smith v. Smith, 3 Dess. 8. C. 
Chan. R. 557 ; Harmon et als. v. Dreher et als.,1 Speers S. C. Eq. R. 87; Associ- 
ate reformed Church v. Theological Seminary of Princeton, 3 Green N. J. Ch. R. 
77; Gable vy. Miller, 10 Page N. Y. R. 627; Camayer v. United German Luther- 
an Churches, 2 Sanford N. Y. Ch. R, 186. 

Indeed, the rights and property of a corporation are not vested in its mem- 
bers. : 

“The corporation is a metaphysical being not identical with the majority, or 
even the aggregate of its members at any given time, but consisting of them, their 
predecessors and successors, and has rights altogether distinct and separate from 
those of all or each of such majority or aggregate body.” Grant, No. 72. 

The Art. 426, O. C., says, “ Corporations are intellectual beings, different and 
distinct from all the persons who compose them.” 

And Art. 427, “The estate and rights of a corporation belong so completely 
to the body, that none of the individuals who compose it can dispose of any part 
ofthem.” See also Pothier, Pandects, vol. 3, p. 108. 

It is therefore clear, that the members of a corporation, having no interest in 
the rights and property belonging to the body, they can in no manner impair, 
dispose of, or destroy these rights. 

The doc. K, Rec. p. 74 to 83, which is the title of the Polar Star Lodge No. 
One, positively puts the property of the lodge out of the reach of any members 
of the corporations. 








72 


P. Star Lopce 





v. 
P Srar Longe’ 















































SUPREME COURT OF LOUISIANA, 





“Tl est expressément entendu et convenu, que cette donation étant faite a une so. 
ciété, loge ou corporation magonnique, lesdits donataires n’acquereront aucun titre 
en propre auxdites propriétés.” 

This attempt to dispose of the property of the lodge, by the seceding members, 
is clearly proved to be condemned by the writers on corporation laws, our own 
Civil Code, and the very title of the corporation to its property. 

It will be for the court to teach these defendants that our laws afford a remedy 
for every wrong, and that a corporation “may sue, to set aside transactions, frand- 
ulent against it, although carried into effect in its name by members of the 
governing body,” Grant, No. 199; and that trust moneys and trust property 
may be pursued in the hands of any person receiving them without consideration 
and with notice of the trust, Kent, voi. IT, 280. 

The plaintiffs respectfully pray, that the judgment of the inferior court be re. 
versed, and that the judgment of this court be rendered in their favor, according 
to the prayer of their petition. 

Respectfully submitted, 
J. L. TISSOT, 
J.Q. A. FELLOWS, 
E. FILLEUL, 
Of Counsel. 





PETITION FOR A RE-HEARING. 


The counsel for defendant argue as follows : 

The defendant and appellee respectfully pray for a rehearing of this cause, for 
and upon the following considerations, viz : 

I. The Supreme Court says that the right of the plaintiff to stand in judgment 
for want of a resolution of the corporation authorizing the suit “should have been 
pleaded in limine litis.” 

Now this is correct in principle, but not in fact. 

True it is no separate plea was made, but the denial of authority—the denial of 
the right of those who brought the suit—was set up in the answer ; and no objec- 
tion was made to its being tried with the merits. 

It was tried with the merits, and the attorneys for the plaintiff exhibited the 
authority under which they brought the suit. (It is the resolution appointing 
Tissot and giving. him a fee of $3000.) 

This question was tried and decided. It is a material question. 

Now this resolution was not passed by the corporation; but by the seven or 
eight members who protested and who held meetings outside and among them- 
selves, and with several others who were not members of the corporation, and 
without notice to other members. Their acts were clearly null. Instead of 
bringing suit in their own names against the corporation, citing the president and 
officers to compel a meeting, &c., to obtain the nullity of the donation, they voted 
themselves to be the sole representatives and brought the suit in the name of the 
corporation. This they had no right to do; and the question is, whether the 
question can be examined in this court. 

We say it can, because it is immaterial whether the exception be pleaded sep- 
arately and before answering, or not, if indeed it was pleaded and was tried with- 
out objection, and if the necessary facts to decide it are in the record. See 14 
Lou. 187-188 ; 1 Rob. 168; 7 Lou. 197; 19 Lou, 402 ; 6 Rob, 13; 12 Lou. 9; 
13 Lou. 160-169. 
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See as to effect of judgment by default, Magee v. Dunbar, 10 Lou. 550 ; French 
y. Putnam, 14 Lou. 97 ; Wilcox v. Huie, 18 Lou. 426. 

II. The court has erroneously confounded the nature of this case with that of 
Knabe v. Ternot. The reasoning of the court is upon the assumption that the 
facts in the two cases are similar in substance. 

They are not so. In fact they are precisely the reverse of each other. 

In Knabe v. Ternot one party attempted to exclude the minority from the 
franchises of the corporation and to appropriate the property so as to prevent 
the minority from their rightful share in its enjoyment. 

In this case, on the contrary, the majority procured the new charter for the 
lodge, for the whole lodge and all its members. Not for themselves alone. This 
is clearly shown by the resolutions adopted by the lodge, accepting the charter 
and making it its own. They wished to procure a new charter which would 
be that of the lodge, independently of the Grand Lodge. That was all. They 
did not attempt to exclude any member, or to take away any franchise. They 
did not pretend to give it any other effect thah that of preserving and per- 
petuating the lodge intact, and preventing its dissolution in case of a withdrawal 
from the Grand Lodge’s jurisdiction. They thought that a dissolution would 
follow a withdrawal from the Grand Lodge, and their only object was to guard 
against this effect, so as to be able to maintain their corporate life. 

Nowhere does it appear that they disputed the right of the minority to any 
franchise whatever. Nowhere does it appear that the minority was excluded 
from meetings, or from access to the hall, or from ceremonies, etc. On the con- 
trary, they were constantly invited to continue to participate. They voluntarily 
withdrew. 

Similar transformations of the lodge had taken place before. It was the pro- 
curing of a new charter for the lodge, the whole lodge and nothing but the lodge, 
nothing more or less than the whole lodge, which was attempted. It was not an 
attempt to exclude any member, as in the case of Knabe; and therefore the rea- 
soning and principles applicable in that case, do not apply to this; but the re- 
verse. 

III. The lodge zse/f accepted the new charter as its own by resolution, and 
cannot complain of its own act. The individual members might do it by an 
action brought in their own name against the lodge. But the lodge as a cor- 
poration or person cannot be heard to complain of is own proceedings and 
resolutions. If it did not like them it could repeal them. The same remark as 
to the donation. ‘The lodge never repealed its action with regard to it, or 
authorized it to be disturbed. 

The resolutions of the lodge itself are at war with this suit to annul the dona- 
tion. If we did not know all about it, if the records of the lodge were not all before 
the Court, we might imagine that there was some action of the lodge receding 
from the donation. But we know when, where and how this suit has been 
brought in the name of the lodge. It was at the instance of the minority meet- 
ing, and meeting with others not members, outside and separately, and without 
notice to the other members. So that to annul the donation is to decree a judg- 
ment in favor of the lodge against the expressed will of the lodge. The will of 
the lodge, its desire to recede from the donation, to have it annulled, could be ex- 
pressed in only one way, by a resolution adopted by a majority at a duly called 
meeting. (Art. 435 Civil Code.) In the absence of such action the presumption 
is, that the resolutions of the lodge, as expressed by the resolutions in the record, 
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are still in force ; and therefore a judgment annulling the donation is a judgment 
in favor of the lodge against the wil, the past, continued, and present will of the 
lodge. In fact we know it is proved, it is shown by the record, by the minutes 
of the lodge, that the lodge is not asking and do not require the annulment, that 
the use of its name is a subterfuge, used against itself. Ignorance of the fact 
cannot be argued; the whole and the real state of the case is before the Court. 
In fact the Court knows and the Court takes as the basis of the argument, that it 
is called upon to redress the wrongs done the minority. Now, how can it be as- 
sumed that the minority are representing the lodge, against the action of the ma- 
jority as expressed by resolutions of the lodge? The whole proceeding is a con. 
tradiction of itself and ought to be dismissed. Let the minority, if they havea 
good cause of action, sue the lodge to force it to annul the donation, as it was 
done in the case of Knabe v. Ternot quoted by the Court. 

A corporation expresses its will by resolutions ; by these resolutions we know 
the will of the lodge, and as long as there is a will so expressed, all action of the 
officers or members, or agents, or attorneys, contrary to those resolutions are 
their individual acts, and not the acts of the corporation, and are against the 
corporation. If for instance even the Attorney of the city of New Orleans were 
to bring a suit in the name of the city, to annul a city ordinance (an existing and 
unrepealed city ordinance,) would not the mere production of that ordinance be 
sufficient to defeat the suit. No agent can act independently of the will of 
his principal. If the will of that principal is contrary to law and to the 
interests of the agent, the latter may refrain to execute and may even sue the 
principal; but the idea of taking the principal’s name agaznst his consent, in order 
to obtain in that way a judgment really in favor of the agent and against the 
principal, is a contradiction. 

Respectfully submitted, 
P. SOULE, 
C. VUFOUR, : 
Counsel. 

Merrick, C. J. The present controversy is between two corporations of the 
same name. ‘he suit is brought to annul a donation made by a majority of the 
members of Polar Star Lodge No. 1, as it existed under its charter granted 
by the Grand Lodge of Louisiana in 1855, to the defendant, and to recover back 
the property. It is made a question whether the plaintiff is the same corporation 
as that formed in 1855, or whether it is not one having its origin since the act of 
donation was passed and taking date in 1858? It is obvious that this question 
is vital, and if the plaintiff cannot trace back its origin to a time anterior to the 
date of the act of donation, that the controversy is ended. 

If, on the other hand, the plaintiff is the identical corporation which existed in 
1855, then as the defendant claims title through the plaintiff, the only remaining 
question is whether the act of donation irrevocably transferred the property to 
the defendant? And it will bea matter of useless labor to trace back the history 
of the Masonic body acting under the title and name of Polar Star Lodge No. 
One to its origin in 1794. 

In 1816 the Legislature, by a general law, incorporated the Grand Lodge of 
Louisiana, and all other lodges under its jurisdiction so long as said lodges should 
remain under the power and jurisdiction of said Grand Lodge. 2 Martin’s Digest, 


660. 



























































NEW ORLEANS, JANUARY, 1861. 


In 1819 the power was conferred by the Legislature upon the Grand Lodge to P. Star Lopas 
create. Masonic corporations under its jurisdiction, in these words, viz : “Be it P Sran Lover. 


enacted, &c., That all the regular lodges which have been constituted by the 
Grand Lodge of the State of Louisiana since the passage of the Act to which 
this is a supplement, (1816) as well as all the regular lodges which shall be here- 
after constituted by the same, are hereby declared to be bodies corporate and 
politic in name and deed, by whatever style or name they may be called and 
known in their constitution, with equal powers to those given to said Grand 
Lodge by said act, so long as the said lodges shall remain under the power and 
jurisdiction of said Grand Lodge, and in all things abide and conform themselves 
to the resolutions and by-laws of the same, and no longer.” Acts 1819, p. 16. 

In February, 1855, the Grand Lodge granted a cliarter to the Polar Star 
Lodge No.1. This lodge, being the only Masonic body of that name, continued 
to act under the jurisdiction of the Grand Lodge until 1858. 

At this time, viz: January 9th, 1858, twenty-two out of the forty-four re- 
maining members of the corporation, with one other person, formed, under the 
general laws of the State, another corporation of the same name, viz: Polar Star 
Lodge No. One. After the formation of the new corporation, a meeting was 
called of the members of the old corporation, at which were present seventeen 
members of the new corporation and four of those still attached to the old lodge, 
and by the votes of the former against the protests of the latter, it was resolved 
to donate the property of the old corporation to the new one. An act of dona- 
tion was executed in conformity to the resolution. Afterwards, at another meet- 
ing, substantially the same members passed a resolution withdrawing themselves 
from the jurisdiction of the Grand Lodge of Louisiana. They directed the Sec- 
retary to inform the Grand Lodge officially of their resolution. He surrendered 
to the Grand Lodge the original charter after having written these words across 
its face, viz: “This charter has been cancelled and surrendered according to the 
resolution by which the M.-. W.-. Lodge, Polar Star No. 1, withdraws itself from 
the jurisdiction of the Grand Lodge of the State of Louisiana. New Orleans, 
Feb. 16,1858. L. Gloeckner, Secretary.” 

The remaining members of the old corporation present protested and denied 
that the corporation was dissolved. They, with four others, eight in all, also 
applied to the Grand Lodge for a duplicate or exemplification of their charter, 
and protesting against the act of the majority, denied that it could have the effect 
of extinguishing their charter. 

The Grand Lodge passed the following resolution on the 9th of Feb., 1858. 

“ Resolved, That the charter of Polar Star Lodge No. 1 be entrusted to 
brothers P. Deverges, M. Meilleur, J. L. Tissot, Charles Claiborne, F'. Levasseur, 
O. Schwaner, A. Texier and F. A. Lumsden, and such other members of Polar 
Star Lodge No. 1 not otherwise named in the foregoing report, who shall give 
their allegiance to the Grand Lodge and who shall be received by the said eight 
brethren first named with power at once to proceed to organize theif Lodge by 
the election and installment of officers ; and in default of obtaining the charter of 
said Lodge for said purpose, this resolution shall be their warrant until such time 
as a regular charter can be furnished them.” 

The District Judge was of the opinion that the resolution was the creation of 
a new charter, and that the very act of withdrawing from the Grand Lodge was, 
by the terms of the law, an extinction of the charter of 1855. 

But it is manifest that the question, when pursued further, resolves itself into 
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-from the lodge and from the jurisdiction of the Grand Lodge. And doubtless the 


- in which they were interested, if done against the wishes of the remaining cor- 
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this : had the majority the right to dissolve the corporation to the prejudice of the 
minority, by voting to withdraw from the jurisdiction of the Grand Lodge, and 
can a Masonic corporation be dissolved without the action of the public authori. 
ties; or at least of the Grand Lodge? For the destruction or cancellation of the 
parchment on which the charter is written is not per se an annihilation of the © 
corporation. 

There is no doubt of the right of individual members to withdraw themselves 


whole of the members might do the same thing by their unanimous resolution, , 
But so long as a sufficient number of members to represent and continue the cor- 
poration exists, it does not appear to us to be within the power of the majority to 
dissolve the corporation. They may dissolve their own connection with it, but 
they cannot prejudice the vested rights of their co-corporators by any act foreign 
to the objects of the corporation. 

As a general rule, the question as to the forfeiture or dissolution of charters and 
acts of incorporation is one which concerns the public order, and the corporation 
is presumed to exist for all purposes of justice until the forfeiture is declared by 
the judgment of the courts in some proceeding in which the State is a party. No 
provision has been made which we recollect for the surrender of charters except 
those in 1842 in relation to banks. Whether the Grand Lodge has the power to 
declare the forfeiture of Masonic charters granted by itself, or to receive the sur- 
render of the same, it is not now necessary to determine ; for it does not appear it 
has accepted the surrender of the charter of 1855, nor declared the forfeiture of the 
same. 

It must, therefore, be assumed that it still exists. 

It is then contended that it exists, if at all, with its old officers and members, 
and in substance, that the proceedings under the resolution of the Grand Lodge 
are irregular. 

To this it may be replied, that this suit has been brought by attorneys-at-law 
representing the original Polar Star Lodge No. 1, and the position now’ assumed 
is somewhat inconsistent with the defense, which is based on the supposition that 
the corporators forming the new Polar Star Lodge No. 1 have dissolved the old 
lodge as a consequence of their withdrawal from the jurisdiction of the Grand 
Lodge. If they affirm it to be dissolved, they virtually deny that they are cor- 
porators in it. 

At all events, the question goes to the right of the plaintiff to stand in judg- 
ment, for want of a resolution of the corporation authorizing the suit. This is a 
dilatory plea, which implies no want of absolute right in the corporation itself, 
and, therefore, should have been pleaded a limine Litis. 

The defendant, as already said, claims title to the property in dispute, through 
the plaintiff, and if it recovers at all, it must be by virtue.of the donation passed 
before Joseph Lisbony, the 16th of January, 1858. ° 

This doffation was made (it has already been shown) in virtue of. a resolution 
passed by the votes of the members of the defendant corporation acting alsoas =~ 
members of the Polar Star Lodge, No. 1, under its charter of 1855, and against 
the protest of such of the remaining members as were present at that meeting. 

The effect of a lease made in this manner was recently considered by usin the 7 
case of Knabe v. Ternot et al., and we then held that the adverse interest of the 
corporators disqualified them from leasing the property to the new corporation 
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porators, and that such lease was violable. Were any cther doctrine law, in our P. one Lopar 
State, where corporations are so easily organized, a majority of the new corpora- P. Stan Longe. 


tion might form a third corporation and the property might be in the same man- 
ner transferred to the latter, and then again to a fourth, and so on, and thusa 
large corporation aggregate might find its property in the hands and enjoyment 
of the few, and perverted to uses never intended by the foqaders, of the priginal 
corporation. 

Under the authority of the case of Knabe v. Ternot, et al., the donation must - 
be declared void. 

On the question of revenues the testimony is conflicting. Plaintiff’s witnesses 
testify what rent might be raised from the property. Defendant’s witnesses 
testify what the rent would be if the hall were occupied for the purposes for which 
designed, and we shall adopt the highest estimate of these witnesses. 

The proof is also unsatisfactory as to what particular personal effects belonged 
to the plaintiff and were transferred by said act of donation. We shall remand 
the case, in order that proof may be adduced on this head, and also of the value 
of any articles which may have been disposed of or destroyed by the new corpo- 
ration. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower court be avoided and reversed, and that the said resolution of the 
14th day of January, A. D., 1858, and the said donation passed before Joseph 
Lisbony, on the 16th day of January of the same year, A. D. 1858, be declared 
null and void ; and it is further ordered, adjudged and decreed, that the pla intiff 
do recover and have judgment against the defendant for the property and pos- 
session of the real estate described in the plaintiff’s petition, and situtated in the 
square bounded by Love, St. Claude, Esplanade and History or Annette streets 
in the city of New Orleans, and that the plaintiff do recover and have judgment 
against said defendant for rent at the rate of six hundred dollars per annum, from 
the sixteenth day of January, 1858, until said property be surrendered to the 
plaintiff for the use of the same, and the movables mentioned in said act of dona- 
tion ; and it is further ordered, that this case be remanded to the lower court, to 
inquire what movables were included in the act of donation passed before said 
Joseph Lisbony, and to render judgment for the same, including the value of such 
as may have been disposed of or destroyed, if such there be; and it is further 
ordered, that the defendant pay the costs of the apppeal. 
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Tar Bettevniie Iron Works Company v. Its Orenpirors. 


The want of proper parties for a final decree may be brought to the notice of the Court at any time. 
The Court will ever notice it, ex officio, without a formal motion to dismiss. 


PPEAL from the Fourth District Court of New Orleans, Price, J 
Benjamin, Bradford & Finney, for plaintiffs. Michel & Koontz, for de- 
fendants and appellants. 
Bucuanan, J. A petition was filed in the Fourth District Court of New 
Orleans by plaintiffs for a cession of property. The bilan annexed to the petition 
showed a list of twenty-five creditors—three residing in Philadelphia, fifteen in 
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An order of Court was made for g 
meeting of the creditors; a syndic was appointed, who administered the effects 
surrendered, and filed a tableau of distribution of the proceeds, which was homo. 
logated. Subsequently to all these proceedings, fourteen of the New York 
creditors joined ina petition for appeal from the order of court accepting the 
cession of property,.and convening the creditors of the Belleville Iron Works 
Company. The petition of appeal prayed that J. J. Pessou, President of the 
Belleville Iron Works Company, and Richard Wells, syndic, be cited to answer 
the appeal. They were cited accordingly; and an appeal bond was given by 
petitioners, in an amount fixed by the Court, in favor of “ Belleville Iron Works 
Company, J. J. Pessou, president, and Richard Wells, syndic,” as obligees. 

A suggestion was made by counsel of appellees, ore tenus, at the argument of 
the cause in this Court, that the appeal should be dismissed for want of proper 
and necessary parties appellee, to wit: the creditors mentioned in the schedule 
who have not appealed, and whom the record shows to have been allotted a dis. 
tributive share of the assets of the insolvency. 

We are of opinion that those creditors were necessary parties. They are 
clearly interested in maintaining the judgment or order of court appealed from. 
The want of proper parties for a final decree may be brought to the notice of the 
Court at any time. The Court will even notice it, ex officio, without a formal 
motion to dismiss. Simmons v. Creditors, 12 An. 755; Robert v. Ride & Wainst, 
11 An. 409. 

It is therefore adjudged and decreed, that this appeal be dismissed, at costs of 
appellants. 

Lanp, J., absent, coucurred in this decision. 


Price, Converse & Switn v. S. H. Kennepy & Co. 


Sureties on an attachment bond cannot be allowed to gainsay the recitals of their bond, after their 
liability has been fixed by the judgment and return of execution against their principals. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Singleton & Clack, for plaintiffs. Hunt & Denegre, for defendants and 
appellants. 

Bucnanan, J. This is a suit against the security on a forthcoming bond 
given by the defendants in attachment. 

The defense to the suit is, that there was no attachment of the property 
bonded. 

In the suit of Price, Converse & Co. v. Merritt, Risley & Co., there were two 
writs of attachment. Under the first, 2047 barrels of flour were seized. They 
were bonded by plaintiffs, who sold them. 

This attachment was dissolved by the District Court, and that judgment 
affirmed on appeal at the December term 1858. 13 An. 526. The cause was 
remanded for further proceedings. Prior to the appeal, on a supplemental peti- 
tion filed, with bond and affidavit, another writ of attachment had issued. (See 
opinion of this Court in 13th An., page 527.) The return of the Sheriff on this 
second writ, (dated February 27 1858) was, that he had made general seizures in 
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the hands of various persons named, including the plaintiffs, “ from which seizures Price, C. & Surra 
nothing has, as yet, come into the Sheriff’s hands.” In April, 1858, the plain- -Kesmmr 4 Co. 


tiffs were ordered, on motion of defendants, to restore to the Sheriff the proceeds 
of the 2047 barrels of flour which had been bonded and sold by plaintiffs, as 
aforesaid ; on the ground that the order to borfd the same had been illegally and 
improvidently granted. They complied with this order, by paying out to the 
Sheriff said proceeds, Subsequently, on motion of defendants, they were allowed 
to bond the said proceeds, on furnishing good and solvent surety according to law. 
Under this order of court, the bond was given upon which the present action is 
founded. It is the bond of Merritt, Risley & Co. as principals, and Samuel H. 
Kennedy & Co. as sureties, in favor of the Sheriff of the parish of Orleans; and 
recites that by virtue of a writ of attachment issued out of the Fourth District 
Court of New Orleans at the suit of Price, Converse & Smith v. Merritt, Risley 
& Co.,a sum of money deposited under an order of Court had been seized, taken 
into custody of the Sheriff and detained according to law ; but the same has been 
released and the attachment thereon set aside upon the appearance of the defend- 
ants in the said suit and delivering to the said Sheriff the present obligation. 
The condition of the bond is “ that the defendants shall satisfy such judgment as 
may be rendered against them in the suit pending as above mentioned.” 

This is clearly a forthcoming bond under article 259 of the Code of Practice. 

The answer of defendants alleges that the bond has been annulled by the judg- 
ment of the Supreme Court, reported in 13th Annual. But this is evidently a 
mistake. That judgment dissolved the first attachment issued in the cause, but 
did not affect the second writ of attachment. And the Sheriff’s seizure recited 
in the bond must have been made under the second writ of attachment, which 
has never been set aside, nor any motion made to that effect. 

But it is contended, on behalf of defendants, that this fund was not in the 
Sheriff’s hands as seized under an attachment at all :—that it was a mere deposit 
by order of Court, and for the benefit of the defendants in the original suit. 

This defense does not lie in the mouths of the signers of the bond. They 
cannot be allowed to gainsay the recitals of their bond, after their liability has 
been fixed by the judgment- and return of execution against their principals. 
See the cases, lately reported, of Wright v. Oakey, Hawkins & Co., and Mrs. 
White v. Hawkins et al. 

Judgment affirmed, with costs. 

Lanp, J., absent, concurring. 


Latur McKie & Co. v. Tok N. O. Jackson & Great Norruern 
Ram Roap Company. 


Courts are bound to give legal effect to all contracts, according to the true intent of all the parties. 
C. C. 1940. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 


: Kennedy & Miles, for plaintiffs and appellants. J. J. Michel, for defend- 
ant. 


Merrick, C. J. The suit is brought to recover of the defendant $8,267, for 
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embankment made from excavation and banking over 500 feet on the line of the 
road. 

The controversy in this suit is confined to the question of liability of the de. 
fendant to pay for 48,452 yards of embankment made from excavation within 
500 feet of the same, at fifteen cerfts per cubic yard. 

By the contract, the defendant, among other things, promised to pay the plain. 
tiffs on the final completion of the work, twenty-five cents per cubic yard for 
excavation ; for embankment per cubic yard from side ditches twenty-five cents; 
for hauling over and above the first five hundred feet, one cent per cubic yard; 
for each one hundred feet and embankments, made from excavation, fifteen cents 
per cubic yard. The contract, however, is modified at its conclusion by the 
addition of this clause which we italicise, viz : 

“It is understood in this contract, that the fifteen cents for embankment made 
from excavation in line of road over five hundred feet, covers the hauling for an 
average haul of fifteen hundred feet beyond the five hundred feet, and that the 
price of one cent per yard per hundred feet is only to be paid for excavation 
from burrowing pits for embankment or for ballasting the road-bed with sand or 
gravel when hauled over five hundred feet.” 

The contract provided that the work should be done under the direction of the 
chief engineer and his assistants, who were to make estimates &c.; and it was 
further added that, “ the said engineer shall have full power to reject or condemn 
“ all work or materials which in his opinion do not fully conform to the spirit of 
“ this agreement, and shall decide every question which can or may arise between 
“ the parties relative to the execution thereof, and his decision shall be final and 
“ binding upon both parties.” 

The plaintiffs performed the work, and among other things, according to the 
testimony of one of themselves, in making the excavations, during its progress, 
they deposited the 48,452 yards of excavation sued for, on the line of the road 
within the five han:lred feet. The engineer refused to include this in his monthly 
or final estimates for more than twenty-five cents per cubic yard, but estimated 
all deposited on the line of the road over that distance at forty cents per cubie 
yard. The plaintiffs received the monthly estimates, but did not acquiesce in the 
same. Notwithstanding the representations of the plaintiffs, the chief engineer 
concluded that the plaintiffs were not entitled to payment of more than twenty- 
five cents per cubic yard for excavation deposited on the line of the road under 
five hundred feet, and he made his estimate accordingly. The whole amounted 
to $187,985 374 subject to the previous payments. 

The plaintiffs gave their receipt to the defendant purporting to be in full settle- 
ment of all demands against the Company growing out of the contract, and 
fixing the actual cash balance thus settled at $8,902 19. The receipt, however, 
contained this reservation, viz, “The subject of the ‘haul’ in the above contract 
(which is referred to in the receipt) is to be settled by agreement hereafter 
between the board and the undersigned, and we hereby agree to abide by the 
decision of the Board of said Rail Road Company.” 

The plaintiffs claimed in their petition $1000 for hauling, at the rate of one 
cent per cubic yard for each 100 feet above the 1500 feet beyond the first 500 
feet. The testimony however tends to show, that it was for hauling over five 
hundred and under seven hundred feet. The witness (one of the plaintiffs) says 
as near as he could make out, they hauled about 8100 cubic yards of earth over 
five hundred feet, for which they would be entitled to one cent additional per 
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eubic yard, and about 8000 cubic yards six hundred feet, for which they would 
be entitled to two cents per cubic yard. 

The District Judge gave judgment in favor of the plaintiffs for $1000, and 
they appeal. The defendant, in answer to the appeal, prays that the judgment 
may be amended. 

The case rests almost exclusively upon the testimony of one of the plaintiffs. 
There is no other witness to prove the quantity or value of the work done which 
plaintiffs suppose has not been fully paid for; it having for convenience of par- 
ties been agreed that the case should be tried in this city under the rules of 
evidence established by the statutes of Mississippi. Were it not for the con- 
struction given by this witness to the word “ haul” used in the receipt, the case 
would, we think, be free from difficulty. 

The defendant contends that the word means nothing more than the act of 
hauling, and that the receipt is itself a bar to everything else. The plaintiff in 
his testimony swears it embraces embankment under five hundred feet. 

The receipt itself confines the reservation to the “haul” mentioned in the 
contract. Now when we look into the contract, we find the word in the explan- 
atory clause added to the contract, and there it means the act of hauling the 
earth without reference to the place from whence hauled. And in this sense the 
plaintiff himself uses the word in two places in his own testimony. 

We are not aware that the word “haul ” or hauling can with any propriety be 
applied to earth thrown with the spade or carried a short distance on a wheel- 
barrow. Nevertheless, it will appear on reflection, that a portion at least of the 
embankment made from excavation within five hundred feet must be made in this 
manner. 

If plaintiffs be restricted in the definition of “ haul” to the act of transporting 
by carts or wagons, their recovery wovld be limited to $241: 

Hence in this court they claim only for 48,452 cubic yards of embankment at 
fifteen cents made from excavation, as they say, hauled less than five hundred 
feet. 

Let us now consider this claim, which depends upon the testimony of a single 
witness, who puts a construction upon his own receipt, and testifies in his own 
favor. 

When he voluntarily entered into the contract, with a full knowledge of what 
he was doing, he made the chief engineer the arbiter not only of the performance 
of the work, but also of the meaning of the instrument he signed. This umpire 
month after month during the whole continuance of the work put the construc- 
tion upon the instrument which is complained of, and as often the plaintiffs 
received their pay under such estimates as he made. No fraud or negligence has 
been charged upon the engineer, nor has it been pretended that improper influ- 
ences were used to affect his decisions. 

When we look at the contract ourselves, we find it impossible to say that he 
has not truly interpreted the same and arrived at the common intent of the 
parties. ©. C. 1940. 

It is true that in one clause of the contract the price for enfbankment made from 
excavation is fixed at fifteen cents per cubic yard, yet from another part it 
appears by implication that the fifteen cents were expected to be paid only for 
that portion of embankment which was made from excavation more than five 
hundred feet. 

The words “ over five hundred feet,” which are contained in the first clause we 
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N.0.J. 2G. N.R. contract had not that been the understanding of the parties. Again, the Com. 








pany only agreed to pay twenty-five cents per cubic yard for earth taken any 
where under five hundred feet from side ditches to make embankments. The 
labor was no mo’e to take it any where within that distance from excavations on 
the line of the road, and the engineer allowed them the same in his estimates 
for each. 

On the whole, in view of the contract, the action of the engineer as an expert 
chosen by the parties, the receipt of the monthly estimates, the final receipt 
signed by the party, and lastly, of the fact that the case rests mainly upon the 
testimony of a single witness testifying under the bias of interest, we conclude 
that the plaintiffs are not entitled to judgment for the item of excavation and 
embankment for any sum more than they have already received. 

Inasmuch as the plaintiffs do not claim compensation in this Court for the act 
of hauling, there is no basis for any judgment in their favor, and the judgment 
must be amended as prayed for. 

The view we have taken of the case does not make it necessary to consider the 
effect of the estimates of the chief engineer as in contravention of the contract, 
nor of considering the authorities cited on this branch of the case. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be so amended as to make it final, in favor of the defendant, 
against plaintiffs’ entire demand; and it is further ordered, that plaintiffs pay 
the costs of both courts. 
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Francisco Mercapa, Jr., v. His Creprrors. 


Where a creditor placed upon the schedule of an insolyent certifies on oath, either in person or by 
proxy, his claim to be true and legitimate in the manner required by the Act of 1855, p. 434, sec. 13, 
it will entitle him to vote for a syndic : and it is incumbent, in all cases, on the complainant to rebut 
by proper evidence the presumption of indebtedness arising from the sworn declaration of the 
creditor. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
C, Roselius and A. G. Semmes, for plaintiff and appellant. L. Castera and 

P. S. Biron, for defendants. 

Durret, J. This isan opposition to the appointment of Francisco Mercadal Sr., 
_ as Syndic of the creditors of the insolvent, on the grounds that Mercadal Sr. and 
others who voted for said Mercadal Sr. were not the creditors of the insolvent, 
and that by deducting said illegal votes, André Dubuch, the opponent, is entitled 
to the trust, which he now claims.. 


The District Judge recofnized Dubuch as the duly elected Syndic of the credit- 
ors of Francisco Mercadal Jr. 

It appears that the creditors, whose claims are contested, were placed as such 
in the schedule, and that they certified on oath, either in person or by proxy, 
their respective claim to be true and legitimate, in the manner required by law, 
Acts of 1855, p. 434, sec. I3. 

The statute requires no other evidence to entitle a party to a vote; and it is 
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therefore incumbent, 7n all cases, on the complainant to destroy, by proper evi- 
dence, the presumption of indebtedness arising from the sworn declaration of the ms Cruprrors. 
creditor. The fact that the opponent opposed the votes before the Notary, does 
not change the relative position of the parties. The burden of proof would neces- 
sarily rest on the creditor, on an opposition to a tableau of distribution ; and the 
reason of the difference is obvious. In the first place, the interest of the mass of 
creditors requires that the property of their common debtor should be applied to 
the payment of their claims without unnecessary delay; and in the next p!ace, a 
, judgment liquidating a debt, in a litigation of this kind, would not be binding on 
the creditors who were strangers to the proceedings. Pandelly v. His Cred.tors, 
9 L. R. 387. 
It is therefore ordered, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed; and it is now further ordered, adjudged and 
decreed, that the opposition herein filed be rejected, and that the appellant, 
Francisco Mercadal Sr., be declared to be the duly elected definitive Syndic of 
the creditors of Francisco Mercadal Jr., and that he be qualified as such by giv- 
ing the bond and taking the oath required by law. It is further ordered, that 
the costs of opposition, in both courts, be paid by the opponent, André Dubuch. 


P. P. J. Martin et al. v. P. C. Burancain and Antone Gtravp. 
Sranistas Puiassan, Receiver. 


Where the defendants were charged with the management of the partnership affairs, an ex parte 
order of the Court which takes the business out of their hands and places it under the control of a 
Receiver may cause them irreparable injury, and is an interlocutory order from which an appeal 
will lie. C. P 566. 

Where a record contains a bill of exception, the appeal can be maintained although the Clerk does not 
certify that the Record contains all the evidence adduced on the trial. C. P. 896. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Bonford, Singleton & Clack, for plaintiffs. C. Roselius and L. Castera, for 
defendants and appellants. J. L. Tissot, for Receiver. 

Merrick, ©. J. The action is one for the dissolution of a partnership exist- 
ing between the parties to the suit. 

The plaintiffs, after having caused the defendants to be cited, obtained the 
appointment of a Receiver on their ex parte application. 

The defendants took a rule upon the plaintiffs to show cause why said order 
should not be set aside on several grounds. Being unsuccessful at the hearing 
on the rule, they have appealed from the order appointing a Receiver. 

Plaintiffs have moved the Court to dismiss the appeal, on the grounds that the 
order does not work an irreparable injury to defendants—because it is a matter 
within the discretion of the Court below, and because the certificate of the Clerk 
to the record of appeal is imperfect. 

It is alleged in the petition, that the defendants were charged with the manage- 
ment of the partnership affairs. It seems to us that an order of the Court which 
shall take the business of the concern out of their hands, and place it under the 
control of a Receiver, may cause them irreparable injury, and is an interlocutory 
order from which an appeal will lie. ©. P. 566. 
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The record contains a bill of exception. The appeal can therefore be main. 
tained although the Clerk does not certify that the record contains all the 
evidence adduced on the trial of the rule. OC. P. 896. 

It is therefore ordered, that the rule to dismiss the appeal be discharged. 


Winvow R. Barnasgé, f. w c., v. Mrs. S. Sna&r and Hussanp. 


Where defendants were sued jointly and answered jointly, and an appeal was granted to both, ona 
motion in open court, made in the name of both, by their counsel of record, and the counsel 
signed the bond of appeal, as principal, in the name of his client—Held : That such an appeal and 
such a bond is sufficient. 

The Clerk’s certificate to a record of appeal is good if stated as follows: ‘“‘ I do hereby certify that the 
foregoing fifty-six pages do contain a true and correct transcript of all the documents filed, testi- 
mony and evidence adduced and all the proceedings had upon the trial of the suit.’’ 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Edward Bermudez, for plaintiff. E. Filleul, for defendants and appellants. 

_On a motion to dismiss. 

Durrkt, J. The appellee asks the dismissal of the appeal on two grounds. 
“lo. Because the appellant, being a married woman, should have been author- 
ized by her husband to appeal, and there is no evidence of record showing such 
authorization ; the bond of appeal has been signed neither by the wife nor her 
husband, but by the counsel of the wife in the name of both, which is insufficient ; 
20. Because the certificate of the Clerk as to the fullness of the transcript is not 
such as it should be under the law, &c.” 

On the first point. The defendants were sued jointly and answered jointly ; 
the appeal was granted to both, on a motion in open court, made in the name of 
both, by their counsel of record. The same counsel signed the bond of appeal, 
as principal, in the name of his clients. 

Such an appeal and such a bond were held sufficient by this court. Hill & Co. 
v. Tippett and wife, 10 An. 554, William’s Executor v. Hood, 11 An. 113. 

On the second point. The objectionable part of the Clerk’s certificate is in the 
following words : “ I do hereby certify that the foregoing fifty-six pages do con- 
tain a true and correct transcript of all the documents filed, testimony and 
evidence adduced, and all the proceedings had upon the trial of the suit.” 

This language certainly conveys clearly to the mind the idea of a full and 
complete transcript of all the documents filed in the suit, and of all the evidence 
adduced by the parties on the trial, which is all that the law requires. C. P. 
585, 586, 896 ; Gordon v. Gordon, 12 L. R. 671, Whittmore v. Watts, Sheriff, 7 
R. R. 10. 

Motion overruled. 

Lanp, J,, absent, concurred in this opinion. 
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E. Cannon, v. R.« Waurre. 


The Act of Congress, approved July 6th 1842, entitled ‘“‘ An Act confirming certain land claims in 
Louisiana,’ embraces—‘‘ that the confirmation made by virtue of the 7th and 9th sections thereof 
shall only operate as a relinquishment of the right of the United States, and shall not affect the 
right of third persons, nor preclude a judicial decision between private claimants for the same 
land. 

In cases of fraud and simulation it is a cardinal principle that great latitude in the introduction of 
evidence is allowed, leaving to the Court and jury to determine, from all the surrounding circum- 
stances, the weight and effect of such evidence. Thus, the conversations and admissions of the 
parties, even when not made in the presence of each other ; their acts and actions, are, under the 
above restrictions, admissible in evidence. Even in matters of conflicting settlements upon public 
lands, the acts and conversations of the parties are admissible ; the objection going to the effect. 

Where the title to public land has passed from Congress, and forms no longer part of the public 
domain, the pretensions of the litigants must be determined by our State laws and jurisdiction. 

In a petitory action the plaintiff must succeed on the strength of his own title, and not on the weak- 
ness of the adverse title. But where a party obtained a quit claim by falsely and fraudulently 
attributing to himself certain rights, this Court will interfere and correct the error. It has beou 
repeatedly decided in the Supreme Court of the U. S., as well as by this Court, that persons who 
obtain patents by a suppression of a part of the facts of the case will not be permitted to derive any 
benefit thereby, but that such patents will inure to the parties entitled to recover the lands thug 
patented. Per curiam, we can see no good reason why the principle should not be extendéd to the 
case of a person obtaining a title in his own name, by fraudulently basing his demand on the habita- 
tion and cultivation of another, when the equitable right of the latter would otherwise be without 
remedy. 

Apurchaser in bad faith owes indemnity, and is entitled in law to no other claim for his improve- 
ments than those stated in the three first sentences of the C. C., Art. 500. 12 An. 545. 

Where the defendant does not urge in this Court any of the bills of exception taken by him to the 
rulings of the Court below, it is considered a waiver of those exceptions. 

Clerks of District Courts throughout the State have co-equal powers with the Judges thereof to issue 
commissions to take testimony. Act of 1846, p. 63 ; Act of 1850, p. 99; 9 An. 69. 

In respect to depositions, complete mutuality, or identity of all the parties is not required. It is 
generally sufficient if the matters in issue were the same in both cases, and the party against whom 
the deposition is offered has full power to cross-examine the witness. 

Where a sale was made without any warranty or recourse whatever, the purchaser bought at his own 
risk and peril, and could not claim restitution.—Zrgo, the vendor was a good witness and not inter- 
ested in proceedings aliende. C. C. 2481 ; 3 An. 326. 


PPEAL from the District Court of the Parish of Caddo, Criswell, J. 
Weems & Heath, for plaintiff and appellant. B. S. Hodge and Landrum 
¢& Williamson, for defendant. 

Durret, J. The plaintiff is appellant from a judgment of the District Court 
rendered, on a verdict of a jury, adversely to his claim. 

This is an action for the recovery of six hundred and forty acres of land, situ- 
ated on Red River, which the plaintiff, as assignee of Edward McLaughlin, by 
regular chain of title, claims by right of occupation, habitation, and cultivation, 
prior to, and on, the twenty-second February eighteen hundred and nineteen, 
under the provisions of the Act of Congress approved March third eighteen 
hundred and twenty-three, entitled “ An Act providing for the examination of 
the titles of land in that part of the State of Louisiana situated between the Rio 
Hondo and the Sabine river,” and an Act supplementary thereto, approved May 
26,1824. See United States Statutes at Large, vol. 3, p. 756, chap. 30, and 
vol. 4, p. 65, chap. 182. 

In support of his claim, the plaintiff produced in evidence a report made on 
the 1st November 1824, to the Secretary of the Treasury, by the Register and 
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Receiver of the South-Western Land District, wherein they declare that « op 
this testimony we are of opinion the claim ought to be confirmed, and have cop. 
sequently in the abstract classed it with the third class of claims.” 

This claim is described in the report as “ a tract of land lying within the late 
neutral Territory situated on the waters of Red River, on the south-east side of 
the cut-off which forms Norris’ Island, bounded on all sides by vacant lands, and 
containing 640 acres,” and is described in the abstract a8 follows : 





“N Third Class. Quantity, 
No. | Names of claimants. Situation of the claim. Acres. hund, 
14. Leouard Dyson, 


Ass’ee of Ewd. 
McLaughlin. Red River. 640. 00” 


The plaintiff contends that the above claim was confirmed by an Act of Con. 
gress approved May 24, 1828, entitled “‘ An Act to confirm claims to lands in 
the district between the Rio Hondo and Sabine rivers, fouuded on habitation 
and cultivation.” See U.S. Statutes at Large, vol. 6, p. 382, ch. 92. 

The first section of said act provides “that the claims to lands founded on 
habitation and cultivation reported for confirmation, by the Register and Re. 
ceiver of the South-Western District of Louisiana, in their report dated Novem- 
ber first eighteen hundred and twynty-four, in conformity to the provisions of the 
Acts of Congress of the third of March eighteen hundred and twenty-three, and 
twenty-sixth of May eighteen hundred and twenty-four, contained in the third 
class of the report of said Register and Receiver, be, and the same are hereby 
confirmed, except claim No. forty-two near Cantonment Jesup, and the claims 
of Leonard Dyson, Nos. fourteen and eighteen............. ccc ee eeeeeeeeees 
Athesadccadedesedees which claims are suspended until it is ascertained whether 
they are situated within the limits of the lands claimed by the Caddo Indians.” 

The second section provides “ that the confirmations made by this Act shall 
not be construed to extend further than to a relinquishment of title on the part 
of the United States, and the claims hereby confirmed shall be located under the 
direction of the Register and Receiver of the proper Land Office, in conformity 
with the legal subdivisions of the public surveys, so far as practicable, and shall 
include the improvements of the claimants respectively.” 

The plaintiff also claims title by prescription, based upon a continued, peace- 
able, and uninterrupted possession, as owner, for more than thirty years; and 
charges that said land was confirmed in the name of one John McLaughlin on 
false and fraudulent representations and affidavits, and that the defendant, Rew 
ben White, well knowing the spurious evidence upon which the claim of Joha 
McLaughlin rested, did nevertheless purchase said land from John McLaughlin, 
and holds illegal possession of the same under his above title; and the plaintiff 
concludes by demanding to be recognised as the lawful owner of said land, and 
also that the defendant be condemned to pay to him, for the illegal detention of 
said property, three thousand dollars, and the further sum of twenty-five hundred 
dollars per anuum, for the rents and profits of said lands, from the 1st of Janu- 


ary 1853 until thg final decision of this suit. 

The defendant, in his answer, after setting up a title in himself, denies the 
right of action of the plaintiff, under the allegations of his own petition ; and in 
support of his title, he produced in evidence :—lo., the separate reports made on 
the 30th May and 6th of June 1840, by the Register and Receiver of the Land 
Office at Opelousas, under the provisions of the Act of Congress approved 6th 
February 1835, and entitled: “An Act for the final adjustment of claims to 
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lands in the State of Louisiana, (see U. S Stat. at Large, vol. 4, p. 749, ch. 17,) 

which report states under No. 162, “ that John McLaughlin claims 640 acres of 

land situated on the neutral Territory between the Rio Hondo and Sabine rivers, 

and lying on the right bank of Red River, descending, below and contiguous to 

Pascagoula bayou, and about 60 miles, by land, from the town of Natchitoches, 

founded on habitation and cultivation by the claimant, on, and prior to, the 22d, 

of February 1819.” Proof of said habitation and cultivation, as aforesaid, is 

made by the affidavit of the claimant, and the testimony of two witnesses.—2dly, 

an abstract and alphabetical list of Spanish and Rio Hondo claims, reported by 

the Register and Receiver at Opelousas, State of Louisiana, May 15th 1840, as 

follows : 

“No. of claim. | Page. | By whom claimed. | Quantity and location. | Class. 
162. 116. McLaughlin, 640 acres late neutral Ter- 

John. ritory;; right bank, Red 

River, below and contig- 

uous to Pascagoula Bay, 


60 miles from Natchi- 
toches. 2. BR 


ee a 


—3dly, an order to survey a locate the claim of John McLaughlin No. 162, 
bearing date October 12th 1842, and a certificate of the report and confirmation 
of the claim by the Act of Congress approved July 6th 1842, entitled : “An Act 
confirming certain land claims in Louisiana.” See U.S. Stat. at large, vol. 5, 
p. 491, ch. 50). The seventh section of said Act provides “ that the claims to 
lands within the district, south of Red River, being numbers thirty-three....... 
one ‘hundred and sixty-two............ of the reports of the Register and Re- 
ceiver of the Land Office at Opelousas, dated thirtieth May and 6th June eighteen 
hundred and forty, made under the provisions of the Act of eighteen hundred 
and thirty-five, aforesaid, be, and the same are hereby confirmed, etc,” and the 
ninth section of said Act provides “that the confirmations made by virtue of the 
two preceding sections shall only operate as a relinquishment of the right of the 
United States, and shall not affect the right of third persons, nor preclude a judi- 
cial decision between private claimants for the same land; and on the presenta- 
tion, to the Commissioner of the General Land Office, of the plat of survey, duly 
proved by the Surveyor General vf Louisiana, the claimant shall be entitled to a 
patent.” 

4th. A survey and location of claim No. 162, made November 15th 1842, 
and approved March 3d 1843 by the Surveyor General of Louisiana. 


5th. A patent, dated September 20th 1844, in favor of John McLaughlin, for 
claim No. 162, surveyed and designated as section 34, containing 621 23-100 
acres, in T. 16, north of Range 12 W., in the North Western Land District, in 
the State of Louisiana; containing the following reservations: “but in no 
manner to affect the rights of third persons, nor to preclude a judicial decision 
between private claimants, for the same land.” 


6th. The transfer of said land from John McLaughlin to the defendant by Act 
dated June 22d 1848, and an Act explanatory thereof, dated September 13th 
1848, . 

The record contains seventeen bills of exception, ten having been taken by the 
plaintiff and seven by the defendant. The defendant did not, however, urge in 
this Court any of the bills taken by him to the rulings of the Court below, 
which fact, according to the practice of this Court, is a waiver. Williams v. 
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Bridge et al. 14 An. 721. We will not undertake the onerous task of reviewing, 


seriatim, the bills of exception of the plaintiff to the rulings of the District — ; ; 


Court rejecting and excluding a portion of his evidence, but we will dispose of 
them in globo. 

It is a cardinal principle that in cases of fraud and simulation, great latitude ig 
the introduction of evidence is allowed, leaving to the Court and jury to deter. 
mine, from all the surrounding circumstances, the weight and effect of such 
evidence : thus, the conversations and admissions of the parties, even when not 
made in the presence of each other, their acts and actions, are, under the above 
restrictions, admissible in evidence. Guidry v. Grivot 2 N. 8. 13. Davis y, 
Stern, 15 An. 177. Meyers et als. v. Chaney et al. 13 Ann. 207. And even in 
matters of conflicting settlements upon public lands, the acts and conversations 
of the parties are admissible in evidence; the objection going to their effect. 
Franklin v. Woodland 14 An. 188. 

The District Court ruled that a previous order for the issuing of commissions 
to take testimony was indispensable. The commissions alluded to were issued by 
the clerk under the first section of the Act of 1846, p. 63, which authorizes 
specially the clerks of the several District Courts to issue “ commissions to take 
testimony, in and out of the State, to fix the return day thereof, and to appoint 
commissioners to execute the same.” It was held, in the case of Brodford vy. 
Cooper, 1 An. 325, that a commission officially signed by the Judge himself, was 
a sufficient approval of the commission and a sufficient order, in the intendment 
- of the various articles of the Code of Practice on the subject. The Legislature 
had, under the Constitution of 1845, as it now has under the present Constita- 
tion, “ the power to vest in Clerks of Courts, authority to grant such orders, and 
do such acts as may be deemed necessary for the furtherance of justice ” ; and, 
therefore, if the issuing of a commission be a judicial act, the ruling in the case 
of Bradford v. Cooper would apply with equal force to commissions issued by 
clerks. Such in fact was the decision rendered in the case of Ferriber v. Latting, 
9 An. 169, under the statute of 1850 p. 99, which is, as far as this point is con 
cerned, a re-enactment of the act of 1846. 

The District Judge ruled out the testimony of the witnesses taken on the 
above mentioned commissions, for the further reason that, the commissions having 
issued in several cases, wherein the present defendant was plaintiff, at the instance 
of the defendants in said causes, to wit : the lessees of the present plaintiff, before - 
the latter had made his appearance on the call of his lessees to defend the suits, 
(these suits were for the recovery of the land now in dispute) the defendant could . 
have successfully excluded the testimony, and it would therefore be unfair to 
permit him to use it against White in the present action. 

We will here remark that the witnesses who testified in the above cases are 
either dead or absent from the jurisdiction of the Court. 

In the case of Clossman v. Barbancy, 7 Rob. 438, we find the following lan- 
guage: “The rule applicable to cases of this sort, is thus laid down in Green- 
leafs Treatise on Evidence p. 589: “with respect to depositions, complete 
mutuality or identity of all the parties is not required. It is generally sufficient, 
if the matters in issue were the same in both cases, and the party against whom 
the deposition is offered had full power to cross examine the witness. “The de 
position in question comes, we think, within the above rule, which appears to us _ 
a reasonable one, and it should have been admitted.” In the case at bar the 
object of the suit is the same ; fraud, here as in the other suits, is charged against 
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White aud his author, and the title of White was assailed and the one of Cannon 


opposed to it, and White had a full opportunity to cross-question the witnesses. 


The testimony of John W. Mahle was improperly rejected on the score of 
interest, for the sale of the undivided third of the land in dispute made by his 
father, now deceased, was a sale of all his right, title, interest, claim and pre- 
tentions without any warranty or recourse whatever ; the purchaser, therefore, 


bought at his own risk and peril, and could not claim restitution. C©. C, 2481. 


Hall et al. v. Nevill, 3 An. 326. 

We will, therefore, consider the rejected testimony, which came up with the 
record, discarding matters of pure opinion, and all hearsay evidence which does 
not fall within the purview of public notoriety, and giving to the rest such 
weight and effect as the nature of the case will justify. 

As we have above stated, the plaintiff contends that his claim was confirmed 
by the above recited act of May 24th 1828. We have no doubt that, had it 
been ascertained at the time of the passage of the Act, that the claim No. 14, 
of Leonard Dyson, as assignee of Edward McLaughlin, did not lie within the 
Caddo Indians, it would have been confirmed. And it is now fully demonstrated 
that the lands of the Caddo Indians did not cover the claim No.14. (See treaty 
between the United States and the Caddo nation, dated July lst 1835, and pro- 
mulgated February 2d 1836. U.S. Statutes at Large vol. 7, p. 470.) 

We cannot, however, give to the Act of May 24th 1828, the construction 
which the plaintiff places on it, for we do not understand the words of the Act 
to say, or mean, that the claim is confirmed subject to a certain contingency, to 
wit: that it did not fall within the Caddo Indian Territory. It was not the 
effect of the confirmation which was suspended, for the Act did not confirm the 
claim, but the action of Congress on the claim itself was suspended and reserved 
for its subsequent consideration, after the ascertainment of a particular fact ; 
thus requiring the further action of Congress to complete the title of the 
plaintiff. Nor indeed can it be said that the act reserved the land for sale, or 
precluded the United States from disposing of the same, by sale, donation, or 
otherwise, for the land was not surveyed, located, or described in such a manner 
as to designate it with sufficient certainty. Menard’s Heirs v. Massey, 8 Howard 
293. Cousin v. Blanc’s Executor & al., 19 Howard 80. 

We are also clearly of opinion that the title to the land in controversy has 
passed from Congress and forms no longer part of the public domain ; and also, 


- that the apparent title is in the defendant ; hence that the pretensions of the liti- 


gants must be determined by our State laws and judicature. Wilcox v. Jackson, 
13 Peters, Curtis Vol. 13, p. 276. The Act of Congress confirming the claim 
of John McLaughlin, and the patent issued under said Act, both reserved to 
third persons their right of action. 

Were this case to be viewed simply as a petitory action, when the plaintiff 
must succeed on the strength of his own title-and not on the weaknesss of the 
adverse title, the case would be against him; for his title wnaided would have 


“no standing in a court of justice. Ezra Hiestand v. Gideon C. Forsyth, 12 


Rob. 371, Bookout vy. Anderson, 2 An. 246. W. Penn v. Holme, 21 How. 481. 
But if it be true that John McLaughlin obtained from Congress a quit-claim to 
the land in dispute, by falsely and fraudulently attributing to himself the occu- 
pation, habitation and cultivation of his father, Edward McLaughlin, and that 
the defendant was cognizant of the fraud practiced on the Register and Receiver, 
then this Covrt will, under the prayer of the plaintiff, for all legal, equitable, 
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general and special order in the prengises,” decree the patent, and the land coy- 
ered under it, to the plaintiff. The nature of the case is such, that any other 
ruling, or order, in the event of the required proof being made, would perpetuate 
the fraud, for this court is powerless to nullify an Act of Congress on account of 
fraud practiced on its officers ; but is, we deem, perfectly competent to carry out 
the intention of the sovereign power, which was to give the land to the party 
who had cultivated and made a habitation thereon. 

The Supreme Court of the United States, and this Court, have on more than 
one occasion, decided that persons who obtain patents by a suppression of a part 
of the facts of the case, will not be permitted to derive any benefit thereby, but 
that such patents will inure to the parties entitled to recover the lands thus 
patented. Kittridge v. Braud, 4 R. 79. Knox v. Pulliam, 14 An.123. Lytle 
et al. v. State of Arkansas et al., 22 How. 202, and the cases therein cited. 

We can see no good reason why the principle should not be extended to the 
case of a person obtaining a title in his own name, by fraudulently basing his 
demand on the habitation and cultivation of another, when the equitable right of 
the latter would otherwise be without any remedy. 

Thus we are called upon to examine the question of fraud, both in the grantee, 
John McLaughlin and his vendee, the defendant. 

The evidence is conclusive, that John McLaughlin never cultivated any 
portion of the land patented to him, nor lived on it otherwise than under the 
roof of his father, and that the Register and Receiver were grossly imposed upon 
by false representations and affidavits; und this evidence, which is otherwise 
abundant, is fully and completely corroborated by a written admission, in the 
form of an affidavit, of John McLaughlin, made in 1843, The evidence is 
equally certain that Edward McLaughlin inhabited and cultivated the land in 
controversy on, and ‘prior to the 22d of February 1819, and that he had no 
neighbor for a distance of several miles around. The fact that Edward 
McLaughlin had two small clearings, or fields, and that the survey and location 
of the claim No. 162 embraces but one, is immaterial: and the mis-description 
of the land, as to boundaries, in all the transfers from Leonard Dyson to the 
plaintiff is of no consequence, because it is proven that Dyson never owned any 
other land in the neighborhood, and besides the locality is well defined by wit- 
nesses who speak of the same, some of whom occupied different portions as 
lessees of the plaintiff's vendor, Wright. 


The defendant does not legally stand in a more favorable light before us. He , 


had full and ample means of knowledge : he knew, two years before buying, that 
the occupants, or at least some of the occupants, of the land, held the same as 
the lessees of the plaintiff's immediate vendor ; after the sale, he bought out some 
of the tenants ; sued others, and dismissed the actions, after he had obtained by 
that means possession, and we have no doubt, for the purpose of avoiding the 
issues of fraud made in the case in which the present plaintiff had intervened. 
The price purported to have been given was not serious; in fact all the sur- 
rounding circumstances, the acts, actions and declarations of tlfe parties, the 
rumors which were then rife in the community, all tend to the conclusion that 
the defendant well knew the fraudulent character of John MeLaughlin’s title. 
But if we give faith to the testimony of Henry Strider, and we have no reason 
to discredit him, then we have proof direct of his knowledge of the fraud, and of 
the motive which induced him to buy. 

It is perhaps not amiss to remark that John McLaughlin in his affidavit of 
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the 12th May 1843, not only disclaimed title to himself, but admitted the validity 
of the claim of Leonard Dyson as assignee of his father, Edward McLaughlin, 
This transpired five years before the sale made to the defendant, and we have 
reason to suppose that he was made acquainted with all the. facts therein stated, 
as the affidavit had been deposited in the Register’s office at Opelousas, where the 
defendant obtained informations in relation to the claim -before making the pur- 
chase. Thus we have the declarations, in writing, of John McLaughlin, which 
amount to a quit-claim in favor of Dyson, and we see the land in the possession 
and occupancy of those holding under Dyson at the very time of the date of the 
sale to the defendant. 

The defendant being thus, in legal parlancé, a purchaser in bad faith, owes 
indemnity,-and is entitled, in law, to no other claim for his improvements than 
those stated in the three first sentences of the C. C. Art. 500, Gibson v. 
Vaughan. 12 An. 545. 

The evidence on the head of damages is very meagre, and the remark applies 
to the improvements made by the defendant. The defendant has, we can safely 
say, been in possession of the whole land since 1853. The land cleared at that 
period was about 250 acres, and the lowest estimate for rent is $3 00 per annum 
per acre. The improvements made by the defendant are valued at $5,250. 
The quantity of land cleared at the trial of the suit below was about 480 acres. 

The plaintiff is therefore entitled for rent, at the rate of $3 per acre per annum 
on 250 acres from January Ist 1854 to the date of the judgment below, April 
30th 1859, $3,833 33, and from that date until possession be delivered to him at 
the same rate on 480 acres, and it shall be optional with the plaintiff to keep all 
the improvements on the place by paying therefor $5,250. The free use of the 
excess of the clearing, from January Ist 1854 to April 1859, and the cord wood 
consumed, will more than compensate for the expense of the clearing made. 

It is, for the reasons assigned, ordered, adjudged and decrecd, that the judg- 
ment of the District Court be avoided and reversed. It is further ordered, 
adjudged and decreed, that the plaintiff be, and he is hereby, recognized as the 
lawful owner of section thirty-four, containing six hundred and twenty-one 
23-100 acres of land, in Township sixteenth (north) of Range Twelve West, 
in the north western land District of the State of Louisiana, and that a writ of 
possession issue. It is further ordered, adjudged and decreed, that the plaintiff 
have judgment against the defendant in the sum of three thousand eight hundred 

.and thirty-three dollars and thirty-three cents, with costs in both courts. It is 
further ordered, adjudged and decreed, that the plaintiff have judgment, and the 
defendant pay unto him, at the rate of three dollars per annum per acre, on four 
hundred and eighty acres, from April 30th 1859, until possession of the land be 
delivered as above stated. Andit is further ordered, adjudged and decreed, that 
the plaintiff shall elect, within thirty days after this judgment shall become final, 
whether he will keep the improvements erected on the above described land, on 
paying for the same five thousand two hundred and fifty dollars to the defendant ; 
and on his so electing, or making default, execution may issue on this part of the 
judgment avainst the plaintiff; but on his refusal to retain the said improvements, 
the defendant is hereby permitted to remove the same within a reasonable time. 

It is finally ordered, that the clerk of this court be, as per agreement on file, 
directed to issue notices of this judgment to the Sheriff of the parish of Caddo 
for service on the counsels of both parties. 

Mr. Justice Lanp recused himself, having been of counsel in the case. 
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The mere fact that one of the partners acts as the cashier of the firm, would not, as a general rule, 
charge him with the fynds he might receive and disburse in the course of business ; otherwige 
when fraud is charged. 

Where irrelevant testimony is admitted, and does not justify the verdict of the jury, it will be get 
aside and the case remanded for a new trial. 


RE ss 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
Landrum & Williamson, for plaintiffs. Hodge & Martin, for defendant 

and appellant. 

Merrick, C. J. “ The plaintiff alleges that the defendant and himself formed 
a partnership about the 26th September, 1855, and continued until about the 
15th May 1857—that the object of the partnership was to sell meats in the 
Shreveport market, and to buy cattle, stock, &c., and ship them to New Orleans 
for sale. He alleges that he is the half owner of two slaves and certain other 
property mentioned in his petition, as having been purchased with funds of the 
said partnership. He also alleges that about the 3lst May 1856, he paid certain 
individual debts of defendant, due to Rosson, agent, &c., and to other parties.” 

“He asked for judgment for one-half interest in the two slaves and other 
property, and for ten thousand dollars, his part of the profit of the partnership, 
He concludes by asking for a final settlement of partnership affairs.” 

“ The defendant denies the existence of any partnership whatsoever between 
the plaintiff and himself, but admits ‘ That some 4ime in September or October 


1855, the plaintiff proposed or suggested to him to buy a lot of beef cattle which 
one —+—— Ward was offering for sale, and that he (plaintiff) would join him in 


the purchase.’ He admits the purchase as proposed, but avers that the plaintiff 
failed to furnish his part of the purchase price, and for that reason he does not 
consider him interested in the purchase. He admits that he was engaged in the 
business mentioned in the petition, during the time alleged, and had been so 
engaged for some time previous and subsequent; but avers that it was on his 
individual account, and denies that plaintiff ever paid or expended any money for 
him, or for any business in which he was interested. He admits that plaintiff 
paid Rosson and others for him, as alleged, but avers that it was with funds of 
his which plaintiff had received between the 21st of May and 5th of June 1856, 
during his absence.” 

“ He denies that plaintiff has any interest in the slaves and other property 
mentioned in the petition. He avers that he realised no profits from the busi- 
ness referred to, but that in consequence of using his farm as a pasture for his 
stock during the year 1854, he lost his entire crop, which would have been worth 
a thousand dollars, and that he had several slaves employed about the business. 
He alleges that about the 6th of March 1856, he left home and was absent until 
the 16th of April, during which time the plaintiff, “acting as his friend and 
agent,” received the proceeds of the sales in the market, which were deposited 
by his (defendant’s) employee in the hands of one William Solleder, and which 
amounted to $2,740 65, for which he claims the plaintiff is liable to account.” 

“In conclusion he expresses his willingness to render an account of disburse- 
ments and receipts in the business in which he was engaged during the time 
referred to in the petition, if the Court should be of opinion that he was bound 
to do so.” 

“ Upon these pleadings the case was tried hefore a jury, who returned a verdict 





















































NEW ORLEANS, JANUARY, 1861. 


in favor of the plaintiff for 2,000 00, and from the judgment rendered thereon, 
the defendant appeais.” RenvRoR 
“ The first question upon which the opinion of the court is asked, is presented 
by two bills of exception.” ‘The plaintiff offered L. R. Grigsby, as a witness, 
and asked him how much he had made as profits in the butchering business,” 
to which defendant objected, “ because the answer would be irrelevant, and was 
calculated to mislead the jury.’ The court overruled the objection and admitted 
the testimony, for the following reasons :” * because it was admissible and com- 
petent.’ 
“The witness, R. B. Patterson, was asked the same question ; the same ob- 
jection was urged, but was overruled by the court, and the answer received for 
the same reasons.” 
The testimony of Grigsby and Patterson ought to have been excluded. It 
was in its nature irrelevant to the issue. The business of Grigsby may have 
been very profitable, and that of another man possessing equal means and ability 
may have been on the contrary, a losing affair. 
Testimony of this kind instead of elucidating the point in controversy, tends 
to embarrass the consideration of the question by confounding it with an anal- 
ogous subject, (viz:) the profit of another man. Such evidence is not confined 
to the issue. 
On the merits, the testimony by no means justifies the verdict of the jury. 
The partnership is perhaps satisfactorily proven as to the business of supplying 
the market at Shreveport and steamboats with beef, &c. It is also shown that 
the market cart was paid for by the firm, and that some debts of Renfroe were 
paid in the same way. ‘It is also shown that the defendant was in the habit, 
when present, of receiving the funds of the firm. It is not pretended by plain- 
tiff in his petition that he ever advanced any of his own means for the business 
of the firm, and it is shown that he received the fands during defendant’s absence, . 
and also that on one occasion the partners had a settlement and adjusted their 
accounts. It is reasonable to presume that the beeves, sheep, hogs, game, &c., 
were bought by the partnership funds, and that they were advanced as needed 
by the partner acting as the cashier of the firm, for the time being. The mere 
fact, therefore, that the one or the other of the partners acted as the cashier of 
the firm, would not, as a general rule, charge him with the funds he might 
receive and disburse in the due course of business. If no fraud be charged, 
what he receives while engaged in the business of the firm is presumed to be on 
account of and deposited in the common treasury; what he disburses in like 
manner is supposed to be taken from the same. It is the exception when he 
pays out of his own funds. 
There is no proof that any other property, except the cart, was bought with 
partnership funds, or on account of the partnership. The jury have found a 
round sum in favor of the plaintiff. It is evident that it is based on the specu. 
lative opinions of witnesses upon the profits or losses of other butchers, and the 
number of steamboats supplied, &c., and the profit which might be made per 
- =z pound on beef, mutton, pork, &c. This kind of testimony is insufficient. It is not 
the office of a jury or a court to guess at results. The question here is, does 
Renfroe owe Walpole on a settlement of the partnership affairs. If so, let it 
appear, by showing the cost of the purchases, the expenses of the business, and 
the receipts or the surplus on hand. Let each partner be credited with what he 
has advanced, and charged with what he has withdrawn from the partnership, 
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and what he has turned to his individual advantage. If proof be adminis. 
tered of these particulars, the Court will have facts and not speculations for the 
basis of a judgment. * 

The testimony as it now stands would perhaps entitle the plaintiff to a small 
judgment, but we think justice requires that the case should be remanded in 
order to enable the plaintiff to call for the books kept by defendant, or advance 
further and more satisfactory proof, if it be in his power. See Parker v. Jonte, 
15, An. 290. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judg- 
ment of the lower Court be avoided and reversed, and that this case be remanded 
to the lower Court for a new trial, the plaintiff paying the costs of the appeal ; 
and by reason of the agreement on file, it is further ordered that a copy of this 
decree be forwarded by the Clerk to the Sheriff or Coroner of the Parish of 
Caddo, for service on the plaintiff. 

Mr. Justice Lanp recuses himself, having been of counsel in this case for 
defendant. ° 
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LurHer Homes v. H. B. Carrier. 


The charge of adultery, preferred-by the wife against the husband, tc serve as a basis for a judgment 
of divorce, does not of itself amount to a defamation upon the failure of the former to sustain the 
allegation by proof. If the accusation be not wanton, or malicious, although unfounded in point of 
fact, it cannot with propriety be said that there was a public defamation. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
LA. = J. McConnell, for plaintiff and appellant. Mott & Fraser, for defendant. 

Bucnanan, J. Defendant sued plaintiff, her husband, for divorce, on the 
ground of adultery. 

This suit, after lasting a considerable time, was dismissed, plaintiff in the action 
(defendant herein) failing to appear on trial to prosecute the same. - Thereupon 
the present plaintiff brought this suit against his wife, for separation of bed and 
board, on the ground of public defamation ; the defamation alleged, consisting in 
the allegations of defendant’s petition in the first suit. 

Defendant answers by reiterating her charges of adultery ; although she does 
not now claim a judgment of divorce, but only that plaintiff’s action be dis- 
missed. . 

The plaintiff has not made out a case of public defamaticn, as contemplated by 
article 139 of the Civil Code, 

The charge of adultery, preferred by the wife against the husband, to serve as 
a basis for a judgment of divorce, does not, of itself, amount to a defamation, 
upon the failure of the former to sustain the allegation by proof. If the accusa- 
tion be not wanton or malicious, although unfounded in point of fact, it cannot, 
with propriety, be said that there was a public defamation. 

We add, that we agree with the Judge of the District Court, that defendant 
has failed to prove the charge of adultery against her husband. 

Judgment affirmed, with costs. 

Lanp, J., absent. 
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T. R. Price et al. v. Coartes M. Emerson. 


A judgment of nonsuit rendered on motion of defendant’s counsel, when the counsel for plaintiff de- 
clines to go into the case, is not such an abandonment of the demand as is contemplated by Article 
$485 of the Civil Code, and prescription is considered as interrupted during the pendency of the 
action. 

The absence of the commissioner’s signature tp depositions taken under commission is a fatal de- 
fect. . 

Where the defence against a promissory note was, that plaintiff was not the bona fide holder of the 
note, that it belonged to the endorser, and had been transferred to plaintiff for the purpose of de- 
priving the defendant of a good defence which he had against the endorser, namely, that the note 
had been given without consideration, and merely for the accomodation of the endorser, who was 
also payee—Held : That if this plea Be true, the endorser would be liable to defendant for the reim- 
bursement of whatever defendant was obliged to pay on the note ; that this eventual obligation 
towards defendant created on the part of the endorser a direct interest in the event of the suit, and 
that, at least until defendant released the endorser from liability over to himself, he could not be 
allowed to testify in the cause. 

Defendant’s cause of action in such a case against the endorser would only date from the day of his 
condemnation to pay the note. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiff. Durant & Hornor and E. W. 

Huntington, for defendant and appellant. 

Bucuanan, J. This case was remanded last year upon a bill of exceptions to 
the rejection of evidence of plaintiffs. See 14 An. 141. 

On the new trial, plaintiffs had judgment for two of the three notes sued upon. 
Defendant appeals. 

The first question for consideration is, the plea of prescription. 

The two notes in question were due, respectively, the lst January 1847, and 
the Ist January 1848. 

Citation was served in the present action on the 20th June 1855,—eight years, 
five months and twenty days after the maturity of the first, and seven years, five 
months and twenty days after the maturity of the second note. 


But another suit had been previously brought against defendant upon these 
notes, by which, it is argued, prescription was interrupted. Citation was served 
in that suit the 15th November, 1851, and judgment of nonsuit was rendered 
therein on the 16th of April, 1855. The entry in the minutes, in relation to this 
judgment, is as follows : “ This cause came on this day for trial—M. Taylor, for 
plaintiff, T. J. Durant, for defendant and McHenry—when counsel for plaintiff 
having appeared and declined to go into the case, and on motion of T. J. Du- 
rant, of counsel for defendant and McHenry, it is ordered, adjudged and decreed, 
that there be judgment as in case of nonsuit.” 


On the authority of Wilson v. Marshall, 10 An. 327, and the cases therein 
cited, we agree with the District Judge that this was not such an abandonment 
of the plaintiff’s action as is contemplated by Article 3485 of the Civil Code. 
Prescription was therefore interrupted pending the said action; and the present 
suit was brought about two months after it ceased. The plea of prescription 
cannot avail defendant as to the two notes in question. : 

Defendant relies upon two bills of exception taken by him to the rejection of 
the depositions of John McHenry and Jesse McHenry, taken under commission. 
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The evidence of these witnesses was properly ruled out. As to the latter, 
(Jesse McHenry,) the signature of the commissioner is wanting to the return, 
This was a fatal defect of form. 

John McHenry, the other witness, was the payee and endorser of the notes of 
defendant now sued on. He was objected to on the ground that the endorser is 
incompetent, by reason of interest, to invalidate the notes sued on. 

The answer avers, that plaintiff is not the bona fide holder of these notes ; that 
said notes belong to John McHenry and were transferred to plaintiffs for the pur- 
pose of depriving the defendant of a good defense which he has against said 
McHenry ; that said transfer was simulated. And the answer proceeds to aver, 
that this defense, which he would have against McHenry, consists in this : that 
the notes in question were given without consideration, and merely for the accom- 
modation of said John McHenry. 

If this plea be taken for true, it is very clear that McHenry would be liable to 
reimburse anything that defendant may be obliged to pay in consequence of 
making the notes which are now in suit: This eventual obligation towards de- 
fendant necessarily creates, on the part of the witness, a direct interest in the 
event of this suit,—an interest to secure the maker of the notes, the defendant, 
from the pursuit of the plaintiff. The plaintiff should, at least, have released the 


witness from liability over to himself, before he testified in the cause. It is ar- . 


gued by counsel for defendant, that John McHenry is without interest, because 
plaintiff’s action against him on these notes would be barred by prescription. 
This is a point which it would be unsafe to assume; for we cannot know from 
this record what interruptions of prescription as against McHenry may have in- 
tervened, to bar such a plea, if offered. At all events, it is certain that the 
action of defendant against McHenry, to be reimbursed what he may be con- 
demned to pay upon these notes, (if made for the accommodation of McHenry,) 
is not barred; for defendant’s cause of action would date from the day of such 
condemnation. 

For the reasons given, the judgment of the District Court is affirmed, with 
costs. 


J. C. Zunts v. Mrs. Cource..e et al. 


The title acquired by the vendor of property subsequent to the time of the divestiture of bis interest 
inures to the beuefit of his vendee. 

A sale of property without registry is hinding upon those claiming as donees nnder a subsquent act of 
donation by the vendor. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Collins & Wooldridge, for plaintiff and appellant. H. D. Ogden, for defen- 
dants. 

Voorutes, J. The object of this suit is to ascertain if the defendants have 
any title to a portion of the property purchased by the plaintiff at Sheriff sale, 
on execution against Mrs. Sidonia Moussier, and Miss Emma Cornen; and if 
they have such titles, to procure a partition. 

I. It is conceded that, at one time Mrs. Coolidge and Mrs. Courcelle were part 
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owners as heirs of Jean Marie Cornen deceased, and of his deceased wife Marie 
G. Garel. And by purchase from Theodore Cornen, on the 6th June, 1844, they 
acquired an additional interest in this property. 


The question presented is, whether this additional interest. was divested by the 
sale of the 12th February, 1846, by which these parties conveyed their rights as 
follows, to wit : “all the hereditary portions, rights, title and interest, claim and 
demand of each of them the said Marie E. G. C. Cornen and Marie A.C. L. 
Cornen, wife of Geo. E. Coolidge, and unto them devolving as heirs of the said 
Jean M. Cornen and Marie G. Garel, their father and mother ; and further all the 
right, title and interest, which they have acquired jointly with the above named 
Pierre P. Cornen, Anne M. E. Cornen and Marie J. P. S. Cornen, wife of Gus- 
tave Moussier, from Mistress Marie E. V. Cornen, wife of Achille Sigur, of the 
Parish of Iberville, Mistress Marie Gracieuse Cornen, wife of Edward Sigur, of 
the Parish of St. Mary, and Frangois Theodore Cornen, of the Parish of Plaque- 
mine,” etc. 

Mrs. Courcelle, and Mrs. Coolidge, therefore, sold the shares, which they owned 
as heirs of their deceased father and mother, and also the portion which they had 
purchased from Frangois Theodore Cornen. These parties, it is true, perfected 
their titles from the latter, only two years after the sale or project of the sale 
from which we have made the above quotation. But, having parted with their 
interests, the title, which they subsequently procured, inured to the benefit of 
their vendee. 

II. The children of Mrs. Moussier claim by virtue of donations from Mrs. 
Achille Sigur, and of Mrs. Edward Sigur. On the 28th March, 1846, Mrs. 
Achille Sigur sold her interest to Pierre Paul Cornen, Miss Emma Cornen and 
Mrs. Moussier. The assignment purports to have been made for and in consider- 
ation of the sum of $350, which she acknowledged to have received in a promis- 
sory note subscribed by the said purchasers. This act was not signed by one of 
the vendees, Miss Emma Cornen; nor did she sign the note, which, it appears, re- 
mained some indefinite time in the hands of the notary. 


This act was not recorded; whilst the subsequent donation of Mrs. Sigur to 
the minors, was admitted to registry. 

It does not appear that the note of $350 was ever delivered to Mrs. Sigur, 
nor that she ever received from either of the parties itsamount. But, as regards 
two of the vendees, the sale was complete, and, with or without registry, is as 
binding upon the donees as upon the donor. Aliter as to bona fide purchasers 
and creditors. C. C. 2242, 2417, 2431. 

Miss Emma Cornen never made: herself a party to this sale or transfer, either 
by paying, or offering to pay, the price, or by any written stipulation aliunde, 
True she subsequently joined in mortgaging the property ; but she did not, how- 
ever, encumber specifically the share or interest in question. But this is not a 
question of confirmation or ratification ; for Miss Emma Cornen having been no 
party to the contract of sale, there was, as to her, no contract at all to ratify or 
confirm. C. C. 2252. 

_ The one third of the share of Mrs. Achille Sigur was never divested, and that 
portion passed to the donees by the act of donation. 


Nor has the interest acquired by donation from Mrs. Edward Sigur ever been 
divested. 
It is contended for by the plaintiff, that the owners have by their acts and 
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silence been instrumental in deceiving him as to the non existence of any title in 
them. An answer to this is that minors cannot be so estopped. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
as regards Mrs. Coolidge and Mrs. Courcelle, be affirmed with costs. 

It is further decreed, that the said judgment be reversed as regards the heirs 
and children of Gustave Moussier and Marie P. Sidonia Moussier, who are here- 
by recognized to be the owners of the property in question, in the following pro- 
portions, to wit: one third of one forty-eighth part thereof, being the share of 
Mrs. Achille Sigur,—and also one forty-eighth portion, being the share of Mrs, 
Edward Sigur. : 

And it is further decreed, that this case be remanded for a partition, the plain- 
tiff and appellee paying the costs of appeal. 

Lanp, J. absent. 


James M. Warson v. Ropert R. Jones. 


Upon a motion to dismiss an appeal from a judgment rendered after answer filed upon the ground of 
imperfection in the attestation of the record by the Clerk—Held : That in this form of appeal, the 
Clerk should certify unqualifiedly that the transcript contains all the testimony adduced. If the 
Clerk cannot so certify, and there has been no statement of facts prepared, no bill of exceptions 
or special verdict taken, and no assignment of errors filed, the appeal must be dismissed. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
C. A. DeFrance, for plaintiff. R. G. Harper, for defendant and appellant. 

Merrick, C. J. There is a motion to dismiss the appeal in this case on two 
grounds. 

It will be sufficient to notice only one of the grounds. The Clerk, in his attes- 
tation of the record, certifies, “ that the foregoing pages contain a full transcript 
of all the evidence adduced on the trial of said cause, as appears to me (him) of 
record.” 


The answer contained a general denial, qnd the judgment purports to have 
been rendered upon proof; yet the transcript does not contain any evidence. 

The case cannot be distinguished in principle from the case of Baham 
vy. Livingston, 1I An. 604, where it was held in substance, in this form of appeal, 
that the Clerk should certify unqualifiedly, in conformity to Art. 896 C. P., that 
the transcript contains all the testimony adduced. If the Clerk cannot so certify, 
and there has been no statement of facts prepared, no bill of exception or special 
verdict taken, and no assignment of errors filed, the appeal must be dismissed. 
See also cases of Pargoud v. Pace, 11 An. 644, and Carpenter v. Reynolds, 3 
An. 592. 

It is, therefore, ordered, adjudged and decreed by the Court, that the appeal in 
this case be dismissed, at the costs of the appellant. 
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Frank Petuam v. SreamMBoat Messencer, Captain anpD Owners. 


Under the Act of 1840, the mere fact of a slave being found on board of a boat without a written per- 
mission creates a presumption against the owners of the boat, that such slave was received with 
the intention of depriving his master of him or of transporting him out of the State, or from one 
part of the State to another ; and this presumption cannot be destroyed but on testimony of at least 
two witnesses not employed on board such vessel, and on corroborating circumstances. 

The requirement iu this statute of 1840, that the witnesses called to rebut the presumption must be 
such as are not employed on the vessel, vefers to the time when they are called to testify. The fact 
that they have at a period past been employed on the vessel, will be no objection to their testimony 
if it be shown that at the time they were summoned to give their oe they were bona fide 
engaged in some other employment. 

The exclusion of the citizen from giving evidence is somewhat opposed to nat’ ral right, and ought not 
to be extended beyond the letter of the law. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
B. Eagan, for plaintiff and appellant. Lea & Marr, for defendant. 

Merrick, C. J. This suit is brought to recover $1300, the value, and $500, 
the penalty, under the Act of 1840, for the loss of a slave named Baptiste. 

Plaintiff alleges that defendants “ received and permitted to come on board 
said steamboat at this port, on or about the 11th of August, 1858, without the 
consent or permission of your petitioner, his slave boy, Baptiste, aged about 25 
years”; that said steamboat was bound on a voyage to Memphis (Tenn.), and 
left New Orleans with the slave on board; that “said slave was found on board, 
and was lost or drowned from said steamboat while in the performance of said 
voyage.” 

The defence to the action is, that the slave was hired to the boat, and was 
drowned, without any fault of the officers of the boat. 

Judgment was rendered for defendants, and plaintiff appeals. 

The proof in the record is ample, that the slave with another was hired by the 
plaintiff himself to the steamboat. 

But two of the witnesses who prove the hiring were employed on the boat 

when the slave was hired, but left the same before he was lost overboard, and 
were engaged in business elsewhere when their depositions were taken. 
. The Act of 1840 makes the mere fact of the slave being found on board with- 
out a written permission, a presumption against the owners of the boat, that 
such slave was received with the intention of depriving his master of him or of 
transporting him out of the State, or from one part of the State toanother. It 
then declares, “And this presumption of law shall not be destroyed but on testi- 
mony of at least two witnesses not employed on board said vessel, and on corro- 
borating circumstances.” 

Under this clause, the plaintiff, who reserved his bill of exception in the lower 
court, makes the point, that the witnesses were incompetent, because they were 
employed on the boat when the slave was received on board, and that their 
incompetency is absolute. 

The absence of the witnesses from the city was sufficiently proved. 

It will be observed, that the statute is speaking of the competency of witnesses, 
and we think it has reference to the time when they are called, or their testimony 
is taken as such. The exclusion of the citizen from giving evidence is some- 













Ser. MxssEncER. 


SUPREME COURT OF LOUISIANA, 


what against natural right, and ought not to be extended beyond the letter of 
the law. : 

If the witnesses be engaged bona fide in other employments when they are 
summoned or give testimony, as is proved in this case, we think they ought not 
to be deemed incompetent. 

It is not important to consider the bill of exception taken to Edward J. Ba. 
ker’s testimony. His evidence can be disregarded without prejudice to plaintiff's 
case. 

Judgment affirmed. 


Avexina Morrison v. James WHITE. 


Where a commission to take testimony in another State is directed to a particular commissioner, there 
is no necessity for proof of his official character in order to authenticate his return. 

Where the introduction in evidence of answers to interrogatories taken under commission out of the 
State is objected to, upon the ground that the certificate is illegal, the party objecting must set forth 
distinctly the illegalities complained of, otherwise the objection will not be noticed. 

Where a special commissioner is designated by the court to take testimony under a commission out of 
the State, the seal of office is not required to the authentication of his return. 

Where a commission to take testimony in another State is executed by an individual named in an 
agreement of the parties annexed to the commission, the individual thus designated is a special offi- 
cer of the court, and no proof of his official capacity is necessary. 

Where the interrogatories and cross interrogatories have been severally answered by each of the wit- 
nesses, it is not necessary that the return should show that they have been read to the witnesses. 
It is not necessary that the return should show by whom the answers of the witnesses were reduced 

to writing. 


‘Where, by an agreement entered into by the counsel on both sides, which appears in the margin of a 


commission, a party has been named to take testimony, although he has not been named in the 
commission, his authority to execute the commission cannot be questioned. 

Where the acknowledgment of an act of sale from another State was objected to as evidence, upon 
the ground that it did not appear from the act that it was executed and signed within the jurisdiction 
of the officer attesting it—Held : That the capacity of the officer to receive acknowledgments being 
admitted, it is not material that the act should show where it was executed and signed. 

The presumption of freedom arising from color must yield to proof of a servile origin. 

The law does not contemplate that any number of crosses between the negro and the white shall 
emancipate the offspring of the slave. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
F. H. Clack ‘and W. T. Scott, for plaintiff. C. Roselius, and A. Phillip, 
for defendant and appellant. N. Commandeur, for Warrantor. 


Bucnanan, J. Plaintiff alleges in her petition, that she was born free, and 
of white parents ; that she was kidnapped, and by stealth and gross,fraud brought 
away from her home to the city of New Orleans, where she is held and claimed 
by defendant as a slave. She prayed for a decree recognizing her status as that 
of a free white person. ‘ 


Defendant denies the truth of the allegations of petition, pleads that plaintiff 
is a slave; and that he purchased her, with full warranty of title, from one J. G. 
Haliburton, whom he calls in warranty. 


The case was tried before a jury, whe found a verdict for plaintiff. Defendant 
appeals. 
Plaintiff offered no proof of her origin, but relies altogether upon speculative 
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opinions of physicians and others, as to indications of a Caucasian extraction 
presented by her skin, hair, features, &c. 

Defendant gave in evidence his title to plaintiff, being a private act of sale 
from J. G. Haliburton, of Pulaski County, State of Arkansas. 

He also offered Haliburton’s title, and depositions of witnesses as to the origin 
of plaintiff; which were rejected, and are the subject of bills of exception, which 
we now proceed to consider. ° 

Defendant offered the testimony of Benjamin F. Danley, Josiah M. Giles, and 
Benjamin F. Giles, taken under commission ; whereupon, plaintiff by counsel 
objected : 

Ist. That there is no proof of the official character of the officer executing the 
commission. 

2d. That the certificate is not such as is required by law. 

3d. That the certificate or return contains no seal of the officer who executed 
the commissson. 

I. The commission is directed to “John E. Knight, Esq., Louisiana Com- 
missioner in Little Rock, Arkansas.” It is executed in the city of Little Rock, 
county of Pulaski, State of Arkansas, by “ John E. Knight, the commissioner 
named in the annexed commission.” The proof of the official qualifications’ of 
the commissioner, thus specially designated by name in the commission, was 
unnecessary. Hennen’s Digest, p. 584, and cases therein cited. ° 

II. This objection is too indefinite to be noticed. It was the duty of the party 
objecting to have set forth distinctly the illegalities complained of. 

III. The seal of office was not required to the authentication of the return of 
this officer, he being the special commissioner designated and appointed, by 
name, by the court, to take these depositions. 

Defendant offered in evidence the depositions of Thomas Decrow and Elijah 
Decrow, taken under commission ; to the admission of which the plaintiff made 
the’following objections, which were sustained by the court : 

Ist. That there is no proof of the official capacity of the person purporting to 
execute the commission. 

2d. That there is nothing in the caption or elsewhere showing that the inter- 
rogatories and cross-interrogatories had been read to the witness. 

3d. That there is nothing in the return or certificate showing by whom the 
answers of the witnesses were reduced to writing. 

4th. There is no evidence showing that the witnesses signed the depositions in 
the presence of the officer who executed it. 

5th. That there is no proper and legal certificate. 

6th. That the commission was executed by a person not designated in the 
commission. 

I. The commission was executed by an individual named in an agreement of 
parties annexed to the commission—who was, therefore, a special officer of the 
court. 

“II. The interrogatories and cross-interrogatories were severally answered by 
each witness. 

(IT. It is not required that the return should show this. 

IV. This is substantially stated. 

VI. This objection is frivolous. The commission is directed to “ any Judge, 
Justice of the Peace, or Louisiana Commissioner in the State of'Texas;” but in 
the margin of the commission is written “ Agreed that this commission be exe- 
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cuted by Thomas H. Forrester, Notary Public of Calhoun- County, Texas,” which 
agreement is signed by the counsel of both parties. And the commission wag 
executed by Thomas H. Forrester, Notary Public of Calhoun County, Texas, 

Defendant offered in evidence an act under private signature, purporting to be 
an act of sale of a slave named Jane Morrison, (whose identity with plaintiff jg 
proved by other testimony in the record) from James C. Anthony to John G, 
Haliburton, acknowledged before a Justice of the Peace of the city of Little 
Rock, Pulaski County, Arkansas, authenticated by the Governor and Secretary 
of State of Arkansas, under the seal of that State. This evidence was ruled out 
upon the objection made by plaintiff, “ that it does not appear from the said act 
of sale that the same was executed and signed within the jurisdiction of the offi- 
cer attesting the same.” We do not understand this objection to raise any ques- 
tion of the authority of the Justice of the Peace to receive acknowledgments of 
deeds; and this certificate purports simply, that the officer received such an 
acknowledgment. It states that James C. Anthony “ personally appeared ” be- 
fore the magistrate at Little Rock, county of Pulaski, State of Arkansas, and 
acknowledged, &c. The place where the act of sale was executed and signed 
does not appear, nor is it material for the validity of the paper. The capacity 
of the officer who received the acknowledgment is proved and admitted, and the 
evidence should not have been rejected upon the objection made. 

Defendant offered in evidence the deposition of Moses Morrison, taken under a 
commission directed to D. E. E. Braman, Clerk of the District Court of Mata- 
gorda, State of Texas, and executed by D. E. E. Braman, Clerk of the District 
Court of the county of Matagorda, State of Texas. This evidence was ruled out 
upon the following objections : 

Ist. There is ng Jegal proof of the official character of the commissioner. 

2d. It does not appear by whom the answers were reduced to writing. 

3d. The certificate does not contain the legal requisites. 

These objections are identical with those already disposed of. 

The same remarks apply to a bill of exceptions, taken by defendant, to the 
rejection of the deposition of A. J. Hutt, a witness examined under commission 
directed to James A. Hutchins, a Justice of the Peace in Little Rock, Arkansas. 

We are of opinion, that all the evidence specified in the above detailed bills of 
exception was improperly rejected. The said evidence has come up in the tran- 
script, as attached to the bills of exception. We have examined it, and find full 
proof therein that the plaintiff was born a slave, the offspring of a mulatto 
woman slave, and that she passed. by a regular chain of conveyances, from the 
possession of her original owner, the owner of her mother, to the defendant. 
The plaintiff is proved to be of fair complexion, blue eyes, and flaxen hair. 
But the presumption of freedom, arising from her color, is not a presumption 
juris et de jure. It must yield to proof of a servile origin. The Legislature has 
not seen fit to declare, that any number of crosses between the negro and the 
white shall emancipate the offspring of the slave ; and it does not fall within the 
province of the judiciary to establish any such rule of property. : 

Plaintiff’s petition alleges that she was born of white parents, and that she 
was kidnapped and stolen from her home, shortly previous to the institution of 
this suit, by the defendant. It is remarkable that she has not made the faintest 
approach toward establishing these allegations of her petition by proof. But as 
it is possible she may have evidence which her counsel deemed it unnecessary to 
introduce, all the evidence of origin on the other side having been ruled out, we 
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will remand the cause, in order to give plaintiff an opportunity. to rebut that 
evidence ; which, unless rebutted, is regarded by us as conclusive against her. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
upon the verdict of the jury, be reversed; and that this cause be remanded, with 
instructions to the said court to receive the evidence offered by defendant, which 
js the subject of the several bills of exception above considered ; and in other 
respects, to proceed according to law ; the plaintiff and appellee to pay costs of 
appeal. 


EK. C. Lacour ann Hussanp v. H. D. Lacovur. 


A hasband cannot compensate the debt due by him to his wife’s succession for the return of property 
settled on the wife in @owry by the physician’s bill which he has paid for attendance during her 
last illness, although the husband, at the time of her death, was insolvent. 

Where, by the marriage contract, the wearmg apparek of the wife is settled in dowry at an estimated 
value, the husband will owe the amount, on the dissolution of the marriage, at which it was esti- 
mated. 

The husband is entitled to compensate the claim of the wife’s heirs for her dowry, with the amount 
paid by him for her funeral expenses. 


PPEAL from the District Court of the Parish of Pointe Coupée, McVea, J., 
presiding. 7. J. & W. H. hata for plaintiffs and appellants. A. Pro- 
vosty, for defendant. 

Merrick, C. J. This suit was brought to recover of the defendant a sum 
settled in dower by the marriage contract duly executed between the defendant 
and the deceased mother of the plaintiff. Since the institution of the suit, the 
plaintiff has departed this life, and her minor heir, through Auguste Lacour, her 
natural tutor, has been made a party by amendment to the petition. 

Judgment was rendered in favor of the plaintiff for a portion of her demand 
only, and she appeals. 

The tutor complains of the allowance to the defendant of a credit of $300, the 
half of the sum of six hundred dollars paid by the defendant to the physiciau who 
attended upon the deceased during her last illness. This sum of $300 appears to 
have been allowed by the lower court, on the ground that the defendant was at 
that time insolvent, and that the succession of the deceased was bound to sustain 
one-half of the charge. 

The defendant, in his answer to the appeal, contends that he should be allowed 
the whole six hundred dollars. 

We are of the opinion, on this point, that no part of the sum of $600 can be 
charged to the wife’s succession. ‘The very object of settling property in dower 
is to secure its ultimate return to the wife at the dissolution of the marriage. 
The.law gives her a mortgage and a privilege upon the property of the husband, 
to secure its return. C. C. 2355, 3158, 3221. 

As this obligation on the part of the husband, to return the dotal property of 
the wife, is in general superior to other debts, how can it be postponed to any 
debt of the community paid by the hushand, or how can it be compensated by 
such debt ? 
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It is correctly argued by plaintiffs’ counsel, that if the husband had died first, 
however, insolvent, the wife would have been relieved from the payment of the 
debts of the community, by renouncing the same. C. C. 2379. It must then 
follow, that her estate cannot be made responsible for these debts simply because 
she happens to die first, and thus occasions the dissolution of the community. 

The appellant also contends, that the District Judge erred in not allowing in- 
terest on the dotal funds in defendant’s hands from the death of the wife, the 
original plaintiff’s mother, until the marriage of the said plaintiff. The testi. 
mony upon which the Judge based his conclusion, that the cost of the mainte. 
nance and education of the minor exceeded the interest at five per cent. upon her 
estate of $2,524, though not very positive, is sufficient to sustain the same. The 
services of the slave were, it seems, of the most trifling value. 

The defendant prays to amend the judgment of the lower court in his favor, on 
the ground that the wearing apparel, &c., of the deceased, which was estimated 
in the marriage contract at $100, ought not to have been allowed the plaintiff, 
because it was used and worn out by the deceased. 

It is true that the wearing apparel settled in dower must be supposed to be 
under the expectation that it will be worn out, still, the object is to oblige the 
husband to furnish the wife with the means to obtain the like apparel at the dis- 
solution of the marriage. ° This very case is mentioned in Lex 10, Tit. 3, Lib. 23 
Dig., where it is said, that it is commonly the interest of the intended husband, 
that there shail be no estimation made of the thing received in dower, in order 
not to incur the risk ; particularly, where he receives animals or garments for the 
use of the wife; for, in the case where the wearing apparel has been estimated, 
it will happen that, after it is worn ‘out by the wife, the husband will still owe 
the amount at which it was estimated. Sce C,C. 2334. 

The Judge of the lower court, therefore, did not err in refusing to allow the 
defendant a credit for this amount, among other things assumed by him in his 
marriage contract. ; 

Defendant also contends, that one hundred and fifty dollars ought to be allowed 
as funeral expenses. We think, under the authority of the case of the Succession 
of Dr. Ira Smith, 9 An. 112, this amount must*be allowed defendant. 

As we give the plaintiff the benefit of the objection to the item of three hun- 
dred dollars, and as we allow the defendant the additional credit of one hundred 
and fifty dollars, it is seen that the judgment must be increased to $2,524. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be so amended as to allow the plaintiff $2,524 as principal, 
instead of the sum of $2,374, as specified in the decree of the lower court, and 
that the said judgment so amended be affirmed, the defendant paying the costs of 
the appeal. 

Lanp, J., absent. 
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ApranaM. F. Ricuror et al. v, A. S. Poetps—Ww. P. Sunperianp 
and J. Pue.ps, Garnishees. 


Proceedings in garnishment under the Act of the 20th March 1839, p. 166, are commenced by petition 
and interrogatories ; and the property and effects in the possession of the garnishee belonging to the 
defendant in execution, can only be decreed to be levied or seized by the Sheriff from the date of 
the service of the interrogatories on such garnishee ; and if the plaintiff in execution relies upon a 
seizure under his writ, prior to the commencement of his suit in garnishment he must show an 
actual seizure of the property if the manner prescribed by law ; otherwise such seizure will be of 
noavailtohim. C. P. Arts. 651-654 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellows, for plaintiffs and appellants. Hayes & Adams, for 
defendants. , 

Lanp, J. A writ of fiert facias, issued in the suit entitled John Conway et 
als. v. A. S. Phelps, being in the hands of the sheriff, he served a notice of seizure 
under the writ, on the 13th of February, 1860, on William P. Sunderland and 
John Phelps; in which notice of seizure the sheriff declared that he seized in their 
hands, all the goods, chattels, lands, tenements, rights and credits belonging to the 
defendant, A. S. Phelps ; but no actual seizure of any property under the writ was 
made by him. 

On the 15th of February, 1860, the plaintiffs in this suit, who were also plain- 
tiffs in execution in the case of John Conway et als. v. A. S. Phelps, instituted pro- 
ceedings in garnishment under the writ, by petition and interrogatories to W. P. 
Sunderland and John Phelps, as garnishees ; and on the same day caused the peti- 
tion and interrogatories to be served on them. 

On the 14th of February, 1860, the day after the service of the notice of seiz- 
ure, W. P. Sunderland and John Phelps parted with the possession and control of 
certain property and effects which they held for A. S. Phelps, the defendant in ex- 
ecution. 

The garnishees answered the interrogatories propounded to them, and explicitly 
denied that any notice of seizure was served on them in the present suit in gar- 
nishment, on the 13th of February, 1860; and they further denied that they were 
either indebted to the defendant, or had in their hands, or under their control, 
any property, money or effects belonging to him, at the time of the service of the 
interrogatories in this suit, with the exception of an article of small value in the 
possession of Sunderland. 


The answers of the garnishees having been filed in court, the plaintiffs took a 
rule on W. P. Sunderland, to show cause why judgment should not be entered 
against him for the sum of twenty-six thousand six hundred dollars, the amount 
of judgment against the defendant, remaining unpaid, and interest from the 13th 
of February, 1860, the date of the service of notice of seizure by the sheriff on 
him. The plaintiffs also took a rule on John Phelps, to show cause why judg- 
meént should not be rendered against him for the sum of three thousand four hun- 
dred and four dollars and twenty-five cents, with interest from the 13th of Febru- 
ary, 1860, the date of the service of the notice of seizure on him by the sheriff. 

The grounds on which the rules were taken against the garnishees, were sub- 
stantially the same, and are as follows : 
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First, because their answers to the interrogatories propounded, are evasive, and 
not responsive. Secondly, because it is not true that the garnishees had no sery- 
ice of notice of seizure in this case, except the service of interrogatories ; they 
having received notice of seizure on the 13th of February, 1860, by personal 
service. And thirdly, because the garnishees, in their answers, acknowledge that 
they had in their hands, property and effects belonging to A. S. Phelps, the de- 
fendant in execution, on and before the 14th of February, 1860, at the time, and 
subsequent to the service of notice of seizure on them by the sheriff. 

The answers of the garnishees to the interrogatories, are direct and positive, 
and the only question which arises upon the rules taken by the plaintiffs, is 
whether the notice of seizure served by the sheriff under the writ of execution, on 
the 13th of February, 1860, on W. P. Sunderland and John Phelps, operated a 
seizure of the property in their hands belonging to the defendant. If the notice 
itself did not in law operate a seizure of the property, the service of the notice 
was then a vain and useless thing, without any legal effect whatever. 

The law requires the sheriff having in his hands a writ of fiert facias, to seize 
the property of the debtor to a sufficient amount to discharge the judgment, as 
well as interest and costs; and so soon as he shall have executed the writ, to 
give notice thereof in writing to the debtor, and to annex thereto a list of the 
property seized, which he shall deliver to him in person, or leave at his place of 
ordinary residence. C. P., Arts. 651-654. It is clear from these provisions of 
the law, that a seizure by the sheriff is an act which must precede his notice of 
seizure to the debtor; and that in point of fact, if there be no actual seizure by 
the sheriff, his notice of seizure is untrue in itself, and cannot have, under a writ 
of fieri facias, the effect of an actual seizure, but is, per se, a vain and useless 
thing. 

From this view of the law of the case it follows, that the property and effects 
in the hands of W. P. Sunderland and John Phelps, belonging to the defendant in 
execution, were not seized by the sheriff under the writ on the 13th of February, 
1860; and that the seizure in garnishment was not made until the 15th of the 
same month, on which day the petition and interrogatories were served on the 
garnishees. 

Proceedings in garnishment under the Act of the 20th of March, 1839, p. 166, 
are commenced by petition and interrogatories, and the property and effects in 
the possession of the garnishee belonging to the defendant in execution, can only 
be decreed to be levied or seized by the sheriff from the date of the service of the 
interrogatories on such garnishee ; and if the plaintiff in execution relies upon a 
seizure under his writ, prior to the commencement of his suit in garnishment he 
must show an actual seizure of the property in the manner prescribed by law, 
otherwise such seizure will be of no avail to him. 

Whether the garnishees:‘could be made liable to the plaintiffs, for parting with 
the possession and control of the property belonging to the defendant in execu- 
tion, between the dates of the service of notice of seizure, and of the interrogato-, 
ries, is a question which cannot be considered under the pleadings in this case, and 
is one On which we express no opinion. 

For the reasons assigned, it is ordered, adjudged wnt decreed, that the judgment 
of the court below be affirmed, with costs. 
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Dovenerty Gavuse v. R. W. Bottarp—Txsomas Foster, Intervenor. 


The presumption which arises, under Article 2508 C. C., from the appearance of a malady in a slave, 
within three days immediately subsequent to the sale, will give way to direct evidence or to opposite 
presumptions of a controlling character ; but the vendor must make out more than a speculative 
and possible case—the opinion of a physician who never saw the slave, as to the sudden appearance 
of the malady in most cases, and as to the probable effect of the atmosphere, coupled with the 
apparent good health of the slave on the day of the sale, is not sufficient to destroy the legal pre- 
sumption created by this Article. 

Privileges are stricti juris, and can only exist by an express law creating them. ° 

Persons who have advanced money towards the purchase of slaves, or consignees or commission 
agents who have furnished funds for a like object, acquire no privilege thereby under Article 3214 
of the Civil Code as amended. Nor do such advances per se create any privilege on slaves under 
our éxisting laws. 

The provisions of our own laws are to be alone consulted for the existence and enforcement of privi- 
leges. 

The effect of an Act passed in another State, to take effect in this, must be governed by our own 
laws. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Glenn & Chambers, for plaintiff. G.M. Morgan, for defendant Bullard, 
and T. J. & A. G. Semmes, for intervenor, appellants. 


Durret, J. This is a redhibitory action; and the defendant, Bullard, and 
the intervenor, Foster, are appellants from the judgment of the District Court. 

The evidence shows conclusively that the disease which caused the death of 
the slave nine days after the date of the sale, pneumonia, had manifested itself 
two days after the sale ; thus creating the legal presumption that the germ of 
the malady was in the system before the transfer. C. C. 2508. 


This presumption would necessarily give way to direct evidence, or to opposite 
presumptions of a controlling character; but the defence has failed to make out 
anything more than a speculative and possible case. The speculative opinion of 
the witness, a physician, who never saw the slave, as to the sudden appearance of 
the disease in most cases, and as to the probable effect of the atmosphere, coupled 
with the apparent good health of the slave on the day of the sale, were insuffi- 
cient to destroy the legal presumption created by the above Article of the Code. 
Landry v. Peterson, 4 An. 96; Kock & McCall v. Slatter, 5 An. 739; Dohan v. 
Wilson, 14 An. 353; State v. Bailey, 4 An. 376 ; Dupré v. Desmaret, 5 An. 591 ; 
Roca v. Slawson, 5 An. 708. 


The issve raised by the intervenor, who was in possession of the three slaves 
attached in this suit, is, that those slaves were purchased in the State of Georgia, 
by and in the name of the defendant, Bullard, a citizen of Georgia, with funds 
raised in Georgia, on the faith of a letter of credit executed by the intervenor, 
with the understanding that the slaves should, when brought, be consigned to him 
for sale on commission in New Orleans, and the net proceeds applied to the pay- 
ment of the bills of exchange drawn on said letter of credit; that he held those 
slaves under said agreement which had been entered into in the State of Georgia, 
and that slaves being chattels under the laws of that State, he had « lien on 
them which attaches in this State. 

Privileges are stricti juris, and can only exist by an express law creating them. 
C. C. 3152. Shaw & Co. v. Grant et al., 13 An. 52. 
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Persons who have advanced money towards the purchase of slaves, or con- 
signees and commission age>ts who have furnished funds for a like object, acquire 
no privilege thereby under the Article 3214 of the Civil Code as amended; nor 
do such advances, per se, create any privilege on slaves under our existing laws. 
Cochran & Co. v. Walker et al., 10 An. 431. 

It is perfectly immaterial whether, under the facts of this case, the intervenor 
could claim a privilege in the State of Georgia ; for this ccurt has, on more than 
one occasion, said that we are to look to the provisions of our own laws for the 
existence and enforcement of privileges. Lee v. His Creditors, 2 An. 600; Wick- 
ham v. Livin,rston et al., 11 An. 702; Swasey & Co. v. Steamer Montgomery, 12 
An. 800. 

Besides, the defendant and intervenor had themselves agreed that the slaves 
should be imported and sold in Louisiana, whence it follows that the law of the 
forum must rule. C. C. 10. 

Judgment affirmed, with costs. 


G. F. Connery v. A. Bourse, Sheriff, et al. 


A surety who pays a judgment, and is thereby subrogated to the rights of the creditor against the 
principal debtor, may issue execution on the judgment in the name of the creditor for the recovery 
of the amount which, as surety, he has paid. 

Where a drawer gives two endorsers as co-sureties, the one that endorses first is liable to the other 
for the whole debt. 

Accomniodation paper is governed by the same rules as other paper, in regard to endorsers. 

Strong evidence is required to vary the legal liability of endorsers as fixed by the lex mercatoria. 


PPEAL from the District Court of the Parish of Terrebonne, Roman J. 
Connelly & Rightor, for plaintiff. F. S. Goode, for defendant and appel- 
lant. 

Lanp J. The holder of a promissory note obtained judgment on the same 
against the maker, and against G. F. Connely, the payee, and J. B. Robinson, 
as endorsers ; and issued execution on his judgment against Robinson, the second 
endorser, who paid the principal and interest together with costs of suit into the 
hands of the sheriff. 

Subsequently, Robinson caused an alias writ of fiert facias to issue on the 
judgment obtained by the holder of the note, against G. F. Connely, the first 
endorser, for the whole amount of the principal, interest and costs which he had 
paid to the sheriff. 

Thereupon Connely, the first endorser of the note, sued out an injunction to 
arrest the execution of the writ on the following grounds. 

First. That no judgment existed on which any execution could have issued, 
the payment by said Robinson, one of the obligors, having extinguished the 
same. 

Secondly. That all the endorsers of commercial paper, under the laws of 
Louisiana, are, as between themselves, joint sureties; and therefore, under no cir- 
cumstances was said Robinson entitled to claim more than half of said judgment. 

Thirdly. That there was a conventional agreement that in case of loss by the 
endorsement, said loss should be jointly borne by the endorsers. 
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And Fourthly. That even if Robinson had a right to issue execution for the 
whole amount of the debt and interest, he had no right to collect from his co- 
obligor the costs he had himself incurred in resisting the payment of his debt. 

The first ground relied on for maintaining the injunction is not tenable. It 
has been held by this Court that a surety who pays a judgment, and is thereby 
subrogated to the rights of the creditor against the principal debtor, may issue 
execution on the judgment, in the name of the creditor, for the recovery of the 
amount which as surety he has paid. Sprigg v. Beamen, 6 L. 63. 

Consequently, by the act of payment every right of the judgment creditor, 
including the right to issue execution, passed to Robinson by virtue of a legal 
subrogation both against the maker and first endorser of the note. We say 
against the maker and first endorser, because the latter endorsed the note for the 
accommodation of the maker, and is viewed as a surety against whom the rights 
of the creditor were transferred by the effect of the legal subrogation, as fully 
as they were against the principal debtor himself. C.C. Arts. 2157,2158. It 
results from this doctrine that the payment made by Robinson, who was also an 
accommodation endorser of the note, and as such is likewise viewed as a surety of 
the maker, did not extinguish the judgment, but the payment is considered in 
law as a sale to him of all the rights and actions of the judgment creditor. 
Scott v. Featherston, 5 A. 313. 

The second ground relied on for the injunction is also untenable, for it has been 
held by this Court that where a drawer gives two endorsers as co-sureties, the 
one that endorses first is liable to the other for the whole debt. Stone v. Vincent, 
6 N.S. 518. The well settled doctrine is that accommodation paper is governed 
by the same rules as other paper; and that the first accommodation endorser is 
liable to the second and subsequent endorsers, and the second to the third, and 
so on to the end of the endorsements. 

In relation to the third ground for the injunction, the testimony establishes 
that Robinson agreed to endorse the note for the accommodation of the maker, 
provided that Connely would do the same ; and that afterwards Robinson wrote 
the note payable to the order of Connely, and having endorsed it, delivered it to 
the maker for his signature, and for the endorsement of the payee. Those facts 
do not prove an express agreement on the part of Robinson to bear jointly with 
Conneiy, any part of the loss that might result from the endorsement of the note 
for the accommodation of the maker. On the contrary, the facts that the note 
was written payable to the order of Connely, and was made to bear his first en- 
dorsement, are strong circumstances in favor of the understanding of Robinson 
that Connely should become, as his endorsement shows, the first endorser of the 
note, and should incur the liabilities incident to that relation, although Robinson 
had first in point of time endorsed the note, even before it had been signed by the 
maker. 

Strong evidence is required to vary the legal liability of endorsers as fixed 
by the /ex mercatoria, for the effect of such evidence is to modify the rights and 
obligations of the endorsers in derogation of the law of their written contract, 
and such evidence has not been adduced by the plaintiff in this case. The fourth 
ground for the injunction is likewise untenable. The costs which had been in- 
curred in prosecuting the suit on the note to judgment, formed a part of the 
debt which the first endorser, considered as a surety, was bound to pay to the 
judgment creditor, and the right to recover the costs as well as the principal 
and interest of the debt, was transferred to Robinson by the effect of the legal 









vw. 
Bovure. 










































SUPREME COURT OF LOUISIANA. 


subrogation which resulted from his payment to the judgment creditor. The 
judgment was, besides, in solido, and as such, was for the whole amount of costs 
against each of the defendants. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Court 
below be avoided and reversed; and it is now ordered, adjudged and decreed, 
that the injunction sued out in this case be dissolved with five per cent. damages 
on the amount of the judgment enjoined, and that this suit be dismissed at plain- 
tiff’s costs in both courts. 





Joun Coteman v. R. H. Brown, Curator, et al. 


If the plaintiff in execution send a writ to another parish, the District Court of that parish has juris- 
diction to issue an injunction on a third opposition, and to try the question raised by it, although the 
plaintiff in execution resides out of the parish where the injunction suit is instituted. 

A third opposition without an injunction, in order to have the effect of annulling the sale, must be 
commenced as an opposition with an injunction prior to the execution of the writ by a sale of the 
property seized under it. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Short & Parham, for plaintiff and appellant. Sparrow & Montgomery, for 
defendant. 

Layp, J. The defendant, R. H. Brown, as curator, obtained judgment in the 
Second District Court of New Orleans, against R. N. Eubank and W.H. Garland, 
and caused an execution to issue on the same, directed to the sheriff of the parish 
of Carroll, by virtue of which the sheriff seized, as the property of the defendant 
in execution, a certain judgment rendered in the suit of W. H. Garland v. W. S. 
Scott, in the District Court of said parish. ‘Thereupon, the plaintiff filed, in the 
District Court of the parish of Carroll,an opposition on the ground of ownership, 
to the seizure of the judgment by the sheriff, and prayed that the parties in inter- 
est, all of whom resided out of the parish, be cited ; that upon a final hearing, the 
seizure be set aside, and he be decreed to be the owner of the judgment seized. 

The defendant, without answering to the merits, filed an exception to the juris- 
diction of the court, on the ground, that the judgment on which the execution is- 
sued, had been rendered by the Second District Court of New Orleans, and not 
by the District Court of the parish of Carroll, in which court the plaintiff had 
commenced proceedings by third opposition. 

The exception was sustained, and the plait. .uf’s suit dismissed for the want of 
jurisdiction in the District Court of the parish of Carroll. 

It has been repeatedly held, notwithstanding the provisions of article 397 of the 
Code of Practice, that, if the plaintiff in execution send a writ to another parish, 
the district court of that parish has jurisdiction to issue an injunction on a third 
opposition, and to try the question raised by it, although the plaintiff in execution 
resides out of the parish where the injunction suit is instituted. Lawes v. Chain, 
4.N.S., 388; Hobgood v. Brown, 2 A. 323; Galbraith v. Snyder, Id. 492; Po- 
lice Jury v. Michel,4 A. 84; Copley v. Edwards, 5 A. 644. The only difference 
between the cases cited and the present one, consists in the fact, that the plaintiff 
in this suit did not obtain an injunction on his third opposition to arrest the exe- 
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cution of the writ, and to prevent a sale of the property seized by the sheriff ; 
and the question presented for our decision is narrowed down to this : 

Is a third opponent bound to sue out an injunction, in order to give jurisdic- 
tion to the district court of the parish to which a writ has been sent for execu- 
tion? The cases above cited form an exception to the rule prescribed by Art. 
397 of the Code of Practice ; and the ground of the exception recognized by these 
decisions is that of necessity created by the circumstances of the case, and not the 
issue of a writ of injunction at the suit of the third opponent. The object of a 
third opposition, commenced without an injunction by the owner of property ille- 
gally seized, is to annul the sale after it shall have been made, and recover the 
possession of his property, with damages against the sheriff for its illegal seizure ; 
and whether the opposition is commenced with or without an injunction, it is 
equally important for the owner to make his demand before the sale shall have 
taken place; because a third opposition without an injunction, in order to have 
the effect of annulling the sale, must be commenced as an opposition with an in- 
junction prior to the execution of the writ by a sale of the property seized under 
it; and, consequently, there is no difference in principle between the case at bar, 
and those above cited, recognizing jurisdiction in the District Court of the par- 
ish to which the writ had been sent for execution. 


The facts disclosed in the record make a case of necessity within the previous 
decisions of this Court, that is to say, a writ issued from a District Court of this 
city to a remote parish; and personal property, or a debt claimed by a third 
party there seized by the sheriff and advertised for sale ; and these facts gave to 
the District Court of the Parish of Carroll jurisdiction of the plaintiff’s third 

ition. 
% tis therefore ordered, adjudged and decreed, that the judgment of the court 
below be reversed, and this cause remanded for further proceedings according to 
law ; and that defendant and appellee pay the costs of this appeal. 





Epwarp C. Worp v. Marraa G. WInper. 


Iaborers who hire themselves out to serve on plantations, or to work in manufactures, have not the 
right of leaving the person who has hired them, nor can they be sent away by the proprietor, until 
the time has expired during which they had agreed to serve, unless good and just causes can be 
assigned. C.C. 2719. In the latter case an action for breach of contract, according to articles C. C. 
1920, 1924, is the only remedy. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
Connelly & Rightor, for plaintiff. Bush, Beatty & Allain, for defendant 
and appellant. 

Durret, J. The plaintiff sues for eighteen hundred dollars, amount of his 
wages for the year 1858, and obtained judgment accordingly, on the finding of a 
jary.. The defendant, after an unsuccessful attempt to obtain a new trial, ap- 
pealed. 

The facts of the case are briefly as follows: The plaintiff acted as the overseer 
of the defendant in 1857, at a salary of fourteen hundred dollars, with certain spe- 
cified immunities ; the defendant, however, reserving to herself the privilege of dis- 
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charging the plaintiff, at any time, on paying to him his time of service, at the 
rate of fourteen hundred dollars per annum. The defendant agreed, in August, 
1857, to retain the services of the plaintiff for the year 1858, at the rate of eigh. 
teen hundred dollars, but discharged him in November, 1857, or in the early part 
of December, 1857. The plaintiff offered, on the 1st of January, 1858, to enter 
into the service of the defendant, and was refused. 

The view which we have taken of this case, renders it unnecessary to express 
any opinion on the bills of exceptions taken on the trial below. 

The article 2720 of the Civil Code does not apply to a case of this kind, for as 
the plaintiff had not entered into the discharge of his duties under the alleged 
contract, it cannot, properly, be said that he was, according to the terms of the 
C. C., Art. 2719, sent away by the proprietor. Vide Opinion Book, Trefethen et al. 
v. Lock et al. . 

The action, if any, could only be one in damages for a breach of contract. 
C. C. 1920-1924 ; Taylor v. Paterson, 9 An. 251. And as the evidence does not 
establish any damage, but, on the contrary, shows that the plaintiff obtained em- 
ployment, as overseer, on another plantation for the year 1858, we can award 
none. 

It is therefore, ordered, adjudged and decreed, that the judgment of the court 
below be avoided and reversed, and that the claim of the plaintiff be rejected, with 
costs. : 


—_—eeeeeeeeeeeeeeeeeeeeee eee 


Boarp or Levee Commissioners v. Henry Marks. 


The act of a District Judge in granting an order of seizure and sale is a judicial act from which an 
appeal will lie ; and such order may be reviewed in this Court. It may be addressed to a levee tax 
collector for levee dues. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Hugh Short, for plaintiff. 2. DuBose, for defendant and appellant. 
Merrick, C. J. The defendant is appellant from an order of seizure and sale 
granted in chambers by the Judge of the Tenth District Court for the parish of 
Carroll, under the late Act of 1859, directing the mode of collecting the levee 
taxes in the parishes of Madison and Carroll, in cases of failure to pay them. The 
third section of that Act reads: “ And upon return made by the sheriff, or other 
tax collector, that the levee tax due has been demanded of the owner, or any 
agent of such owner, known to such sheriff or other tax collector in said levee dis- 
trict, and that the amount has not been paid, it shall be the duty of the District 
Judge, upon the presentation of such return, to grant an order of seizure and sale 
against the property specified in the assessment roll, which shall be seized and sold 
without the benefit of appraisement, or such amount as may be necessary to pay 
the levee tax due thereon, by giving twenty days’ notice in a public newspaper,” 
&c. See Session Acts, p. 30. 
The Judge had before him, annexed to the petition, when he granted the order, 
a certified extract of the assessment roll, the return of the tax collector, and a 
document purporting, as it comes up in the record, to be the original ordinances 
of the Board of Levee Commissioners, authorizing the assessment. Counsel for 
the defendant alleges it was merely a printed copy, not certified by any authority. 
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The plaintiffs move to dismiss the appeal, on the alleged ground, that “ there is B. L. Commuss’rs 
v. 


no such judgment as admits of an appeal. The act of the Judge, in performing 
the duty required of him by the statute, though a judicial act, does not come 
within the meaning of such a judgment rendered as warrants an appeal.” 

The appellant contends, first, that the Judge of the lower court could not issue 
the order of seizure and sale without authentic evidence before him; that the 
proof was not authentic to establish the existence of the ordinance ; the capacity 
of the tax collector ; the verity of his return, and the genuineness of his signature. 
And secondly, that the order of seizure and sale could not legally be addressed to 
the tax collector, and should have been addressed to the sheriff, as contemplated 
by the Code of Practice. 

On the motion to dismiss the appeal, we are of the opinion that the act of the 
District Judge, in granting the order of seizure and sale, was a judicial act, from 
which an appeal will lie to this court. The order of seizure and sale is a proceed- 
ing specially defined by the Code of Practice ; and the Legislature must be sup- 
posed to have used the term in the act of 1859 in its ordinary sense, and as defined 
by previous legislation. The object of the proceeding was to raise a sum of mo- 
ney from the defendant by the sale of his property, and to assure a title to the ven- 
dee, as far as practicable, by a judicial sale, to be conducted contradictorily with 
the defendant. It has long since been determined that the decree awarding an 
order of seizure and sale may be reviewed in the appellate court. The first ob- 
jection made by the defendant is not sustained by the facts. The court was bound 
to know both the signature and capacity of the tax collector, who is an officer 
elected and qualified under the authority of an act of the Legislature of a public 
nature ; and he exercises his functions within the jarisdiction of the court granting 
the order. The return of this officer is authentic evidence, because the act of 
1859 has made it competent and sufficient proof to justify the decree. At all 
events, the certified extract from the assessment roll, afid the return of the tax 
collector, made an authentic and prima facie basis for the decree. On the second 
ground made by the appellant, we think the order of seizure and sale was properly 
addressed to the tax collector, who is made by the statute, the collector of taxes 
in the place of the sheriff. Under former acts of 1857, p. 35, and the fourth section 
of the act of 1859, by implication recognizes the authority of the tax collector to 
act in such case, because if. declares that the purchaser at the sale made by the 
sheriff, “,or any levee tax collector,” shall take a good and valid title, &c., p. 31. 

The grounds urged by the appellant in his brief and oral argument, as well as 
the assignment of errors, are therefore insufficient to invalidate the decree of the 
District Court. 

It is therefore ordered, adjudged and decreed, that the judgment of the court 
below be affirmed, with costs. 
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Ropert R. Barrow v. James S. MILuer et als. 


There can be neither increase nor diminution of price on account of disagreement in méasure, when 
the object is designated by the adjoining tenements, and sold. from boundary to boundary, 
C. C, 2471. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
Connoly & Rightor and C. Belcher, for plaintiff and appellant. F. S. Goode 
and Beatty & Bush, for defendants. 

Bucuanan, J. This is a petitory action. Plaintiff claims in virtue of a 
sheriff's sale, of date the 21st September, 1840, made under executory process, 
in the suit of The Consolidated Association of the Planters of Louisiana y, 
Robert J. Walker, to foreclose a mortgage, granted by James Bowie, on the 15th 
June 1829, and assumed by Walker, the vendee of Bowie. 

Defendants allege title in themselves by purchase from Adam Beatty, whom 
they call in warranty. Beatty calls in warranty his vendor A. A. Laforest. 
Laforest appears and defends the suit upon a title derived from Robert J. Walker, 
from whom Laforest purchased, on the 11th day of February 1853, “ all the 
right, title and interest of the said Robert J. Walker, to that tract of land 
confirmed in the name of Joseph Felice, containing about one league square, or 
eighty arpents front by forty deep on each side, including about six thousand 
four hundred arpents, situate on both sides of Bayou Dularge, sometimes called 
Bayou Buffalo, in the parish of Terrebonne and State of Louisiana.” 

It is thus seen that both parties in this suit hold under the same author, 
Robert J. Walker. The, defendants have alleged various grounds of nullity in the 
proceedings resulting in the sheriff's sale under which plaintiff claims ; but we 
see no reason to change the opinion which we expressed of the validity of that 
sale, in a suit of the warrantor, Laforest, against the present plaintiff, reported in 
12th Annual 148. , 

In fact, the argument of this case has turned principally upon the question of 
location of the land mortgaged by Bowie in 1829 to the Consolidated Bank, and 
seized and sold in 1840, as avoresaid. 

Walker’s title to the land sold by the sheriff vested in plaintiff's vendor by 
that sale. The plaintiff is, therefore, entitled to judgment, provided the land 
occupied by the defendants is covered by his title. 

The description of the land in the Act of mortgage, is as follows: 

“ A plantation, situated in the parish of Terrebonne, measuring seventy-five 
arpents on Bayou Beeuf, alias Bayou Du Large, on the left bank of said bayou, by 
forty arpents in depth ; and fifty arpents front on the same bayou, on the right 
pank, by the same depth of forty arpents, bounded above by other lands be- 
longing to said Bowie, and below by Mr. Edmund Hogan, on the left bank, and 
by Mr. William Hargrove, on the right bank of the said Bayou; of which 
plantation there is now only a small number of arpents in cultivation, the greater 
part being in standing wood aud wild cane.” 

James Bowie, when he granted this mortgage, was the holder, by purchase 
from the confirmees of two confirmations adjoining each other, on the Bayou 
Boeuf or Du Large; and which together formed a continuous front of one hun- 
dred and sixty arpents, by forty arpents in depth, on both sides of the said 
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Bayou. The upper of them is known as the “ Gabon” confirmation ; and the 
lower as the “ Felice ” confirmation. 

Previously to his mortgage to the Bank, Bowie had carved the following 
portions out of the large body of land contained in the Gabon and Felice con- 
firmations : 

Ist. 1827, April 12. By sale to William Hargrove, twenty-five arpents front 
on the right bank of the Bayou, by forty arpents in depth, to be taken from the 
lower sede of the Gabon confirmation. 

2d. 1828, November 26th. By sale to Thomas Love, twelve and a half 
arpents front on both sides of the Bayou, by the whole depth, to be taken off the 
upper half of the Gabon confirmation. 

3d. 1828, November 26th. By sale to Thomas Hurst, five arpents front on 
the right bank of the Bayou, with the depth of the location, bounded above by the 
land sold on the same day to Thomas Love. 

4th. 1828, December 22. To Edmund Hogan, five arpents front on each side 
of the Bayou, with forty in depth, bounded above by lands of James Bowie and 
below by vacant lands. 

From the description in the conveyance to Hogan, taken in connection with 
the previous conveyances, it would seem that the proper location of the Hogan 
land, was at the lower extremity (by the course of the Bayou,) of the Felice con- 
firmation ; and the evidence shows that Hogan and those claiming under him 
have occupied land thus located. 

The three first named of these alienations of land by Bowie previous to the date 
of the mortgage, were therefore in the Gabon confirmation ; and the fourth, in the 
Felice confirmation ; and the interest of Bowie in the two confirmations united, 
at the date of the mortgage, would seem to have been as follows : 

On the right bank, forty-two arpents and a half front, bounded by Thomas 
Hurst above, and by William Hargrove below ; and seventy-five arpents front, 
bounded by William Hargrove above, and by Edmund Hogan below. 

On the left bank of the Bayou, one hundred and forty-two arpents and a haif 
front, bounded by Thomas Love above, and by Edmund Hogan below. 

The quantity of the land on the right bank in the Gabon confirmation was 
therefore less than the front called for by the mortgage by seven and a half 
arpents ; but this portion of the land on the right bank is bounded below by 
Hargrove, and therefore agrees better with the calls of the mortgages than the land 
on the same side of the Bayou in the Felice confirmation. Besides, the land is 
described in the mortgage, as a plantation. But the only improvements upon 
the land of Bowie at that time, were at the north end, or in the Gabon tract. 
On the left side of the Bayou Boeuf, after the date of the mortgage, sold to John 
G. Banks twelve and a half arpents front, adjoining the land previously sold to 
Love at the upper or north end of the Gabon confirmation. This sale removed 
Bowie's plantation to a distance of twenty-five arpents from the northern line 
. of the confirmation. In order to give the quantity of seventy-five arpents on 
this side of the Bayou called for by the mortgage, it is, therefore, necessary to 
include twenty arpents of the front of the Felice confirmation, on the left or east 
side of the Bayou, to be taken off the northern extremity of the said confirma- 
tion. We are inclined to adhere to our decision in the former case (12 An.), 
that the tract mortgaged should be taken from the northern end of Bowie's land, 
rather than from the southern end adjoining Hogan's line, for the reasons given 
in Laforest v. Barrow, and for the further reason, that the other location would 
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sweep all the land held by all the defendants on that side of the Bayou: there 
being exactly seventy-five arpents in the‘Felice confirmation, north of Hogan’s 
line. 

The counsel of plaintiff has incorrectly styled the sale of the sheriff to plaintiff, 
a sale per aversionem. The description of the land above given, has not the 
features of a sale of that kind. C. C. 2471. 

Neither can the plaintiff be allowed, as contended by his counsel, to seek for 
the complement of his quantity of land on the right bank of the Bayou, by 
overleaping the Hargrove tract, and taking land below as well as above that 
tract. This would be directly contrary to the calls of his title, which gives 
William Hargrove’s line as the lower boundary, on the right bank of the Bayou, 
of the land mortgaged by James Bowie to the bank. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be avoided and reversed, as to the defendants, Jumes F. Miller 
Nicholas Phipps, and William F. Gray :—That the plaintiff, Robert R. Barrow 
reccver of the said James S. Miller and Nicholas Phipps, a tract of land having 
a front of twelve and a half arpents front on the left or east bank of the Bayou 
Dularge, by a depth of forty arpents, described in the petition, and occupied by 
said Miller and Phipps—together with two-sixteenths of the costs of the District 
Court ; that the said Miller and Phipps have judgment over their warrantor, 
Adam Beatty, rescinding and annulling the sale of the land from which said Mil- 
ler and Phipps are evicted by this judgment ; that said Miller and Phipps recover 
of said Adam Beatty, three hundred dollars, being the one-half of the instalment 
of interest on their purchase price, due and paid the lst January 1856, and the 
Ist January 1857, together with their costs: That the plaintiff, Robert R. 
Barrow, recover of William F. Gray, a tract of land described in the petition, 
and occupied by the said Gray, having a front of seven and a half arpents front 
on the left or east side of the Bayou Du Large, by a depth of forty arpents—to- 
gether with one-sixteenth of the costs of the District Court; that the said 
William F. Gray have judgment over against his warrantor, Adam Beatty, an- 
nulling and rescinding the sale to him by the said Beatty, of the portion of land 
from which said Gray is evicted by this judgment ; that said Gray, moreover, 
recover from said Beatty, one hundred and eighty dollars, being fifteen-fiftieth of 
the interest on the purchase price of land, due and paid by said Gray to said 
Beatty on the 1st January 1856, and the 1st January 1857, and also the costs by 
said Gray herein expended ; that said Adam Beatty have judgment over against 
his warrantor Antoine A. Laforest, for the sum of twelve hundred and fifty 
dollars, being the one-eighth of the purchase price of the sale by said Laforest to 
said Beatty, of the Felice confirmation—together with the said Beatty’s costs 
under this judgment; that as regards the defendants, Hubernille Arcenaux, 
Lange Frement, Jean Baptiste Boudreau, Clairville Guidry, Joseph B. Durey, 
A. E. Porche, Andre Brien, B. F. Haines, Maxilian Hebert, Joseph Marcellin 
Leblanc, Joseph Doudet, Joachim Bodreau; and C. Florentin Michel, the judg- 
ment of the District Court upon the verdict of the jury be affirmed; that the 
plaintiff, Robert R. Barrow, pay thirteen-sixteenths of the costs of the District 
Court ; and that the costs of the appeal be paid, one-half by the appellant, and 
one-half by Antoine A. Laforest, the last warrantor and appellee. It is lastly 
decreed, that the question of improvements made by the defendants, Miller, 
Phipps and Gray, upon the land from which they are evicted by this judgment, 
be reserved for further adjudication. 
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Same Case—On a RE-HEARING. 


Merrick, C.J. A re-hearing was granted in this case on the application of 
both plaintiffs and defendants. ; 
After a careful re-examination of the questions discussed, we have coneluded 

that our former decree ought to remain undisturbed. 
It is, therefore, ordered, that the decree heretofore pronounced by us in this 
case remain undisturbed. 





Samvuet Tempieton v. Boarp or Levee Commissioners. 


It is not the State tax roll which creates the indebtedness for the local tax, it is the ordinance which 
levies the tax. Hence a person who has removed with his property out of the State, after the assess - 
ment of the State tax, but before any local tax is assessed, is not indebted for such local tax. 

Where an order of seizure and sale improvidently issues, the judgment of the lower Court, directing it, 
will be revoked. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Wm. G. Wyly, for plaintiff and appellant. Hugh Short, for defendant. 

Merrick, ©. J. “Joseph Templeton, for many years a planter of Carroll par- 
ish, Louisiana, concluded to sell his land to Samuel Templeton, and removed his 
negroes to Warren county, Mississippi. He accordingly did so by authentic act 
of sale on the 8th December, 1858.” 

“ On the 22d day of October, 1859, the levee board made an assessment of Joseph 
Templeton’s levee taxes for 1859, on all his property found on the assessment roll 
of 1858, including negroes, &c. Joseph Templeton moved his property to Missis- 
sippi on the 8th of December, 1858.” 


“Sanders D. Olivier, levee tax collector, advertised for sale, on the 29th Septem- 
ber, 1860, the land Joseph Templeton had sold plaintiff, to pay Joseph Templeton’s 
levee taxes for 1859, stating in his advertisement, that he offered it by virtue of 
an order of seizure and sale. No order of seizure and sale in favor of the levee 
board, and against the plaintiff’s vendor, was filed in the clerk’s office when this 
seizure was made. Plaintiff was not made party to any order of seizure and sale 
sued out by the levee tax collector against Joseph Templeton, although he had 
possessed the land as owner since 18th December, 1858.” 


The present suit is by way of third opposition to the order of seizure and sale, 
addressed by the District Judge to the tax collector, upon a petition or paper 
which (as already said) was never filed in the clerk’s office. The judgment of the 
lower court was in favor of the defendants, the levee corrmissioners ; and plaintiff 
appeals. 

The case presents these questions : 

Could the assessment under the act of 1859 be made to have a retroactive effect, 
so as to create a debt, by relation to the property possessed by Joseph Templeton 
in 1858 ; and was there any lien for the tax in 1858 at the time of sale? Was it 
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not necessary that the order of seizure and sale should issue under the seal of the 
court ; and was it not irregular to address it to the tax collector for execution ? 

For the decision of this case, it is sufficient to consider, and answer the first of 
these questions. The State tax is assessed under general laws, and the assess. 
ment is made the basis upon which the parish taxes are levied. As the laws un- 
der which the State tax is levied are permanent, the State tax may be said to be 
assessed when the tax roll is completed. But, in regard to parish, or other local 
taxes, which depend upon an annual ordinance for their existence, they cannot be 
said to be assessed until the ordinance fixing their amount has been passed. When 
it is passed, it refers to the previous assessment of the State tax as the most eon- 
venient mode of ascertaining the persons liable to the lucal tax, and the amount 
for which they are responsible. It is not the State tax roll which creates the in. 
debtedness for the local tax, it is the ordinance which levies the tax. Hence, a 
person who has removed with his property out of the State, after the assessment 
of the State tax, but before any local tax is assessed, is not indebted for such lo- 
cal tax ; and it would be absurd to insist, that property and persons in a foreign 
jurisdiction, were subject to taxation here. 

The statute of 1859, authorizing the assessment by the Board of Levee Commis- 
sioners, is in itself clear as to the time if is to take effect. It declares that the 
tax herein imposed shall be a first lien and privilege upon the property subject to 
the same, from the date of the assessment made by the said Board of Levee Commis 
sioners, p. 30, sec. 3. - How then can it be said, that the tax to be assessed by 
them under this law, could bind persons who had no property here when the law 
itself was passed, and have had none since its passage ? 

As the third opponent owned the land when the assessment was made by the 
Board of Commissioners, it may be that it is subject to assessment in his hands. 
But that question cannot arise in this case, as there is no reconventional demand, 
and the question in this suit is the one already considered, viz., does Joseph Tem- 
pleton owe the tax levied under the statute of 1859 ; and if so, does it operate as 
a mortgage and privilege upon the property of the third opponent, bought in 
1858, almost a year previous to the assessment of the levee tax against Joseph 
Templeton? 

It appears to us that the order of seizure and sale against Joseph Templeton 
issued improvidently, and that the seizure of the property of Samuel Templeton 
was illegal. The judgment of the lower court must, therefore, be reversed. See 
15 An. pp. 89, 107. . : 

1t is therefore ordered, adjudged and decreed, that the judgment of the court 
below be avoided and reversed ; and it is now ordered, adjudged and decreed, 
that said defendants, the Board of Levee Commissioners, and said S. D. Olivier, 
said tax collector, do release said property seized by them to pay said tax of said 
Joseph Templeton, and restore the same to the said Samuel Templeton, as the 
owner thereof. And it is further ordered that said board of levee commissioners, 
and said S. D. Olivier, pay the costs of both courts. 
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Forp v. Carwertne P. Danks. 





_ Roperr P. 


Where no complaint has been made in regard to the manner in which an agent’s duties have been 
performed, he is presumed to have acted within the sphere of his authority. 

Per curiam : The policy of our law is to discountenance all restraints upon the rights of the owner 
of property to use and dispose of the same as be shall sce fit. 

The abandonment of service, even for a day, gives the employer a right to dispense with the em- 
ployee’s further services. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
Aycock & Woods, and F. S. & J. S. Goode, for plaintiff. Connelly & Right- 
or, for defendant and appellant. 

Merrick, C.J. This is a suit brought by an overseer to recover $800, his 
alleged wages for the year 18598. He had judgment in the District Court upon 
the verdict of a jury, and the defendant appeals. 

The proof and admissions in the brief show that the plaintiff was employed 
by the defendant at the rate of $800 per annnm. It is further shown that the 
plaintiff entered upon his duties as overseer and continued so employed until the 
20th day of March, when he left the plantation, declaring that he would not over- 
see upon the same, because the defendant had sold the place to Dr. Robertson, 
and that he intended to claim his year’s wages. But being advised by others, 
that it would be better to return and be discharged, he went back and slept on 
the plantation that night. He was absent again on Sunday, but on Monday 
morning, he took possession of the negroes, and countermanded the orders of Dr. 
Robertson after having then or previously wantonly broken to pieces a pair of 
stocks which belonged to the place, and which he had made with the assistance 
of one of the negroes. 

Dr. Robinson, who was the son-in-law of the defendant and her agent, called 
the plaintiff to the house and offered to pay him for the time he had been em- 
ployed at the rate of $800 per annum. This was refused by plaintiff, who on 
leaving, demanded his year’s wages. In the conversation the plaintiff claimed 
the right to continue to oversee. Robertson informed him that after having 
once abandoned the place, he had no right to return, and that he did not desire, 
and had not engaged his services. 

The defendant sold the plantation to Robertson the day before Ford left the 
same, on the Saturday previous to his discharge by Robertson. Anterior to the 
trial the defendant made a legal tender of $198 and costs. The plaintiff re- 
served a bill of exception to the competency of Robertson as a witness : 

The following points are made in this court by the plaintiffs counsel. 

Ist. Dr. Robinson was not competent as a witness, because he was bound as 
agent for his fault in discharging plaintiff. 

2d. The contract is personal in its character, and the sale of the plantation 
was a discharge of the overseer. 

3d. That if the second proposition is not sustained, it is then contended, that 
plaintiff was discharged without cause. 

4th. And defendant contends that after plaintiff had vena abandoned 
the place for the avowed purpose of recovering his entire wages for the year. he 
can no longer be heard to say that he has been discharged without cause. 
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I. Itdoes not appear to us that the District Judge erred in receiving Dr, 
Robertson’s testimony. There is nothing to show that the defendant has made 
any complaint in regard to the manner in which the agent’s duties have been per- 
formed. The plaintiffs action is based upon the supposition that he had been 
discharged by the defendant, whichshould not be the case if the witness had acted 
without authority. See Ducros v. Jacobs, 10 Rob. 454, 455. 1 Greenleaf, Evi- 
dence, No. 416. _ 

II. We see nothing personal in the contract with the overseer in the sense 
intended by plaintiff's second proposition. He is employed to oversee a certain 
plantation. There is nothing in the nature of duties tobe performed, which may 
not as well be performed for the vendee as the vendor. If the party who em- 
ploys the overseer should die, the latter would be expected to continue to perform 
his duties for the benefit of the heir, the administrator or legatee, who might be 
put in possession by the probate court, and this is but reasonable, for the over- 
seer has a privilege upon the crop for the wages of the whole year, and equity 
demands that he should do all in his power to earn the salary which is thus 
secured to him. 

Again while the law secures the salary of the overseer by the privilege upon 
the crop, we cannot think it intended to impose so heavy a penalty upon the 
alienation of a plantation as the forfeiture of the wages of the overseer. The 
policy of our law, on the contrary, is to discountenance all restraints upon the 
rights of the owner of property to use and dispose of the same as he shall see fit. 

III &1V. The testimony is clear that on the Saturday after the sale, the 
plaintiff left the plantation with the intention of recovering his whole year’s 
wages, which, it seems, he supposed were due by the sale of he plantation ; that 
he had determined to oversee for the vendee, Dr. Robertson, &c.; that he returned 
only after he had been advised that it was necessary that he should be discharged 
in order to recover his year’s wages, and for the purpose of making a case by 
provoking such discharge. We are of the opinion that the abandonment by the 
plaintiff, even for a day, gave the defendant the right to dispense with his further 
services. We are therefore of the opinion that the jury erred in rendering a 
verdict for the salary of the whole year. The tender made on the 6th day of 
June 1860, appears to have been sufficient. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
below be avoided and reversed ; and we do now order, adjudge and decree, that 
the reconventional demand be rejected, that the plaintiff do have and recover 
judgment against the defendant upon the demand contained in his petition for the 
sum of one hundred and ninety eight dollars, and all costs which may have 
accrued in this suit prior to and on the sixth day of June, A. D. eighteen hun- 
dred and sixty, and that the plaintiff pay all costs subsequent thereto, including 
the costs of appeal. 
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Louis Ranson v. ©. H. Lasrancne et als. 


A plaintiff in acase of damages ex deliclo must make his case certain to entitle him to a recovery. 
A probable case will not satisfy the exigence of the law in an action. 

No damage will be allowed on a simple charge of negligence, imprudence or want of skill, unless 
such negligence, imprudence, or want of skill, be conclusively established. 


PPEAL from the District Court of the Parish of St. Charles, Burthe, J. 
T. J. & A. G. Semmes, for plaintiffs and appellants. H. St. Paul and D. 
Augustin, for defendants. 

Durret, J. The plaintiff charges that, by reason of a crevasse which occurred 
on the plantation of the defendants, on the 3d of May, 1858, he sustained damage, 
by the loss of his entire crop, &c., to the extent of one hundred thousand dollars ; 
which he now claims. 

The action is based, first, upon the neglect and default of the defendants, in not 
constructing their levee according to the regulations of the Police Jury of the 
Parish of St. Charles ; secondly, in not keeping their levee in proper repair. 

It is therefore evident that the burthen of proof is with the plaintiff, and that 
he must fail, unless he makes good, at least, one of his counts. A probable case 
will not satisfy the exigence of the law in an aetion of this kind, nor will the fact 
of a crevasse raise a presumption against the defendants; in short, the plaintiff 
must make his case certain, to entitle him to a recovery. Greenleaf on Evidence, 
vol. I, sec. 80, 4th ed.; Morgan v. Mitchell, 3 N.8S., 576; Gibson v. Foster, 2 
An. 507. 

Having thus laid down the rule which, we think, should govern in cases of this 
kind, we will now proceed to the evidence. 

And first : the evidence shows that three other breaks occurred in the levee of 
the defendants in 1858 ; but the loss is attributed to the first crevasse, and we are 
satisfied that the three subsequent ones had for immediate cause, the diversion, in 
part, of the force of the current from its usual channel, in consequence of the cre- 
vasse of 3d May, 1858, thus adding to the ordinary pressure of the water against 
this levee, an unforeseen an unexpected current. 

On the first point. Did the defendants neglect to construct their levee accord- 
ing to the regulations of the Police Jury ? 

The defendants’ levee was made in 1853, and the ordinances of the Police Jury 
were promulgated in the same year: the 24th article provides that “every levee 
which shall contain one perpendicular foot of water (mass), and not above three 
feet, shall have at least five feet base for each and every foot in height; every 
levee which shall contain more than three perpendicular feet of water, and not 
above five feet, shall have at least six feet base for each and every foot in height; 
every levee which shall contain more than five perpendicular feet of water, and not 
above six feet, shall have at least seven feet base for each and every foot in 
height ; every levee which shall contain above six perpendicular feet of water, 
shall have at least eight, feet base for each and every foot in height. The summit 
of every levee shall be of the breadth of one-third of its base. Finally, every levee 
shall be of such a height, that after the settling of the earth, it be still raised one 
foot above the level of the water when highest.” 

The weight of evidence tends to the conclusion that the river rose higher in 
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1858 than it had for yeurs before, by at least five inches, and that the levee wag 
from eight to twelve inches above the water on the day of the crevasse. Thus it 
is evident, that we cannot with certainty affirm that this levee was wanting in 
height before the year 1858, even by subtracting therefrom the elevation of seven 
or eight inches, which had been made during the rise of the river. Planters are 
not required, at their peril, to calculate, within a fraction, the dimensions of their 
levees, when, as is the case in the Parish of St. Charles, syndics are appointed to 
inspect the levees, and to direct and order the necessary works and repairs: a 
reasonable compliance, on their part, with the police regulations, when not other. 
wise in fault, will not subject them to heavy damages. , 

The summit of the levee and its height, were only taken a few hours after the 
occurrence of the crevasse, at a distance of about ten feet from the break ; the 
summit was found to be three and a half feet and the height six and a half feet, 
from which known facts it was demonstrated, by calculation, that the base could 
only have been twenty-three feet, when, under the ordinance, it should have been 
at least thirty feet, with a breadth of ten feet on the summit. 

The only witness who measured the top and height of the levee, and who speaks 
of its width, on top, and base, says: “The measurement was taken eight or ten 
feet from the crevasse ; much of the levee had already been washed away. The 
portion of the levee which witness measured, had not been washed away when he 
took the measurement.” 

When we consider that the river was at that time at an unprecedented height ; 
that the levee had been elevated some seven or eight inches in haste ; that it had 
been fascined during the rise to prevent its further degradation, and to guard it 
against the beating waves of the raging element; we cannot, on a vague expres- 
sion of a single witness, that the levee had not been washed away, conclude that 
the summit of the levee was deficient in width when constructed, or prior to the 
rise_of 1858. And it results, as a natural consequence, that as we have no known 
or admitted summit, no base, in the case at bar, can be ascertained by calcula- 
tion. We therefore conclude that the plaintiff has failed to make out conclusively 
his first point. 

On the second point: Have the defendants neglected to keep their levee in 
good repair ? 

The 23d and 39th articles of the regulations of the police jury, provide, in sub- 
stance, that all owners of land on the Mississippi river, shall constantly keep in 
perfect repair, a road and levee on the whole front of their land, and shall, as soon 
as*apprised and required by the syndic, dig and fill up, every year, the holes which 
crawfish, muskrats or other animals may make, and use all means to prevent the 
progresszof such holes as may appear during high water. 

The evidence shows that there was a crawfish hole, at the very spot where the 
levee gave way, which increased from five to twelve inches in size; that the hole 
made its first appearance in 1854, and was considered, during the high water of 
1858, dangerous by several persons; that no attempt was made to stop it, al- 
though two days before the crevasse, the plaintiff ’s overseer expressed to the de- 
fendant’s overseer his fears of a crevasse on account of this hole, the reply of the 
latter being that there was no danger. The defendant's overseer also stated to 
the plaintiff, “ that he could not make a breastwork outside of the levee, as such 
work might be injurious and occasion a breach in the levee ; nor could it be made 
inside, as it would stop the road and be making a piece of new levee, not likely to 
sueceed ; and that there was no danger, in fact.” 
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On the other band, the defendants show that they were very particular in keep- 
ing their road and levee in apparently good order and repair ; that they worked 
yearly on their levee, and never received any order from the syndic ; that the hole 
spoken of above had, the year before, been stopped by cutting the levee, filling up 
and ramming the dirt down; that the levee was protected by an old levee imme- 
diately in front, a plateau or batture existing between the two ; that as the river 
rose, the plantation hands were kept working on the levee all the time, keeping a 
watch during the night; that the levee had been all fascined with planks and 
pickets lined with bagasse. One of the witnesses says that “there was always a 
great deal of work done on the levee at Labranche’s. There was a workman em- 
ployed on their plantation, who always worked at least two months every year on 
the levee.” 

The syndic who had been named, the day after the crevasse, in the place of 
Rizner, who had resigned on the 24th April, 1858, says: “ Has known the La- 
branche plantation since his childhood. Passed there frequently. Always saw 
the plantation in very good order—fences, roads, ditches and levees, always well 
taken care of, &c. When the witness first saw the crevasse, at 9 o’clock a. m., on the 
day it occurred, the break was about thirty feet wide. The balance of the levee, 
near the crevasse, appeared good, and would not have been condemned by witness 

. in his capacity of syndic.” 

N. St. Martin, sworn, says: “ Has been sheriff of the parish since the last 
fourteen years. In said capacity has had occasion to travel up and down the 
coast ; has always found the Labranche plantation in good order, as to roads, 
fences, levees, &c.” 

Dr. Lestrade, sworn, says: “The levee of defendants appeared as good as that 
of any other planter. The roads, ditches, &c., are as good as the best that wit- 

‘ness is in the habit of seeing in St. Charles and St. John the Baptist.” 

Another witness says that he has seen crawfish holes in almost all the levees in 
the Parish of St. Charles in 1858. 

Loriot, the defendants’ overseer when the crevasse occurred, says: “ Never 
worked in stopping crawfish holes in high water; has seen such attempts made, 
but unsuccessfully. Has seen many such holes as the one mentioned, in front of 
other plantations, and in the levees. There were some at Bourgeois’, at Chauvin 
& Levois’. There were two at R. Taylor’s. Some of the holes spoken of above 
were stopped at low water, after unsuccessful attempts to stop them in high wa- 
ter. Was present when they attempted to stop one at Taylor’s; the attempt did 
not succeed.” 

Champagne, being sworn, says: “ During the night of the crevasse it rained 
very heavy—terrible weather. The wind was very high, blowing from the north- 
east. The wind and waves so strong that the mailboat could not make the land- 
ing at Taylor’s. Witness could not stand on the levee, the waves washed over it. 
The boat landed at McCutchon’s, on the opposite side. Saw crawfish holes in 
the levees, one at Champagne’s, one at Zéringue’s, one at Labranche’s. The last 
one did not appear worse than the others. The one at Davis’s looked larger. It 

is not easy to stop holes during high water.” : 

Another witness, Touzanne, says: “On the day of the crevasse, on the whole 
distance, from Labranche to Davenport, found that the river passed over every 
levee, with the exception of three plantations, viz., Vorvin’s, Chauvin & Levois’, 
and Davenport’s. Has seen many crawfish holes this year (1859): witness has 
attempted to stop at least fifty such holes; never succeeded. In 1858 saw a good 
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many ; in fact, there were holes in almost every levee. Never knew of attempts 
to stop crawfish holes to prove successful. At Taylor’s, they tried two or three 
times, without success. At Bougere’s they had boxed a hole, and the box was in 
the road ; still the water continued to flow. At Bourgeois’, they had boxed the 
hole outside of the levee, and the attempt was equally unsuccessful. At Augus- 
tin’s, the box was made both inside and outside of the levee, with no better suc. 
cess. At none of these places did crevasses occur.” 

Ursin Cliteaux, Taylor's overseer, being sworn, says: “In 1857, had two 
crawfish holes in his levee (Taylor’s levee) ; one had about three ipches diameter ; 
made a great deal of work to stop it, but did not succeed. The first work which 
witness did was a breastwork outside, in high water, when the hole was discover. 
ed. -When the river went down, dug almost the whole depth of the levee, and 
two-thirds of its width on a length of one hundred and twenty feet. It was dug 
at a depth of seven feet. Witness would then put about one foot of dirt and ram 
itdown. Did so until the hole appeared completely stopped. Notwithstanding 
all this work, the hole is still running.” 

Theodule Brou, being sworn, says: “ Before the crevasse, saw crawfish holes 
all along the coast, and in St. John the Baptist; saw one at Labranche’s, at 
Chauvin & Levois’, at Whitehead’s. The weather was terrible on the night of 
the crevasse—heavy wind, strong lightning. The evening preceding the crevasse, 
passed before the Labranche levee at eight o’clock in the evening. In going 
down before night, saw the hole in the Labranche levee, which he did not believe 
dangerous, from having seen similar holes in other places.” 

The sheriff, St. Martin, says that about eight days before the crevasse, Léche 
stated to him that there was a dangerous hole in the Labranche levee, but that he 
did not consider it more so than similar ones which he had seen. “If witness had 
deemed it dangerous, he would have considered it his duty to notify the owners.” 

Touzanne, a witness for plaintiff, says: “ Last year (1858) the river was higher 
than witness ever saw it; in many places the water passed over the levees, and 
planters had to overtop them all the time. In that year the States of Louisiana, 
Mississippi and Arkansas were inundated by a great many crevasses. Almost all 
the levees were cut by crawfish holes.” 

Mayronne, another witness for plaintiff, says: ‘“ He considered the whole par- 
ish as being in great danger. The weather was very bad, and had been the day 
before, and during the night; there was a great deal of wind and rain. The 
waves were heavy, the storm was very violent ; the rain was such as to wash the 
levees and roads.” 

Léche, another witness for plaintiff, says: “All along the coast, from Zé- 
ringue’s up to Roussel’s, the levees had to be raised in haste to keep up with the 
water, by means of planks, dirt and bagasse. The same work had been done on 
the Labranche levee. It appeared like anywhere else. With the exception of the 
hole mentioned by witness, the Labranche levee appeared very sound.” 

Levet, still another witness for plaintiff, said, on his cross-examination: “ Wit- 
ness trades on the river as high as Donaldsonville. From Donaldsonville to the 
city, all the planters were very busy working in raising their levees, in conse- 
quence of the high stage of the water. The water was very high before the cre- 
vasse, and running over almost all the levees,” &c. 

We attach very little importance to the circumstance that the summit of the 
levee was only, on the day of the crevasse, three and a half feet in width, for the 
pickets and bagasse placed in front show conclusively that it was to prevent its 
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further deterioration ; that the levee had been previously mined by the waves, 
would not, under the evidence, be questioned by planters bordering the Mississip- 
pi; and no blame can attach on this score, when, as the facts show, the defendants 
employed the means in use in the neighborhood, and kept their hands constantly 
at work on the levee. 

Reason would teach us that when, as was the case here, the same state of things 
existed in a whole community without any apprehension of danger, excepting from 
a few, and with the honest belief by many, based on facts, that the cause of the 
danger, if any danger existed, could not be guarded against, no damage will be 
allowed on a simple charge of negligence, imprudence or want of skill, unless 
such negligence, imprudence or want of skill be conclusively established. 

A close examination of the whole case, satisfies us that the defendants must be 
fully acquitted of any imputation of gross neglect, and leaves us in doubt, to say 
the most, of any want of care, prudence or skill on their part. We cannot say, 
from the evidence, that the calamity was not wholly due to the act of God. 

It is therefore ordered, that the judgment of the District Court, which was in 
favor of the defendants, be affirmed, with costs. 

Lanp, J., absent. 





Hamitron M. Wricut v. Oakey, Hawkins & Co. 


Where a third person in whose possession property of the defendant is attached intervenes in the 
suit and bonds the property, his liability on the bond will be irrevocably fixed by a final judgment 
against him, in the same manner as the defendant himself would have been bound if the property 
had been released on a bond executed by him. 

A third person for whose advantage a stipulation is made is entitled to an equitable action to support 
the stipulation ; and where the proceeding against the surety on a bond for the release of property 
attached is not by rule under the Act of 1839, but by a direct action on the bond, the assignment of 
the bond to the¥plaintiff by the Sheriff is not essential. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Clark & Bayne, for plaintiff. R. Mott, for defendants and appellants. 

Merrick, C. J. This suit is the sequel to the case of Wright v. White, decided 
in this Court, term before the last. In that case judgment was entered in favor of 
plaintiff against White , with previlege upon the property attached. This prop- 
erty had been delivered to Oakey, Hawkins & Co., intervenors, upon their giving 
bond, with defendant John D. Bein, as surety. An execution issued upon that 
judgment, and was returned, no property found after demand of Stansbury, 
(attorney for absent defendant), Hawkins R. Mott, attorney for intervenor and 
attorney for plaintiff. This suit is instituted upon the bond of Oakey, Hawkins 
é& Co., principals, and John D. Bein, security, as forfeited. The defendants ex- 
cepted to the petition on the grounds : 

lst. “That they had been sued by Mrs. White et als., for the cotton at- 
tached, that they had called plaintiff in warranty, and the rights of all parties 
‘should be tried and decided in that suit.” 

2d. “That if this suit is allowed, they are in danger of being compelled to 
pay the proceeds of the cotton twice, and besides lose the money advanced 
on it.” 

3d. “ Because the present proceeding is oppressive and unjust.” 
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“ The exception was overruled. The defendants then plead a general denial, 


Ooxer, H. & Co. and especially, liability on the obligation sued on. Judgment was entered for 


plaintiffs for the amount of proceeds of the cotton and interest, and the de- 
fendants appealed.” 

Where the defendant in attachment bonds the property, it is upon condition 
that he and his surety will satisfy such judgment as may be rendered against 
him in the suit pending. 

The courts by analogy have extended this provision te third parties where 
property has been seized in their possession ; and they are permitted to bond on 
the same condition. 

When the defendant releases the property on bond he undertakes to make sue- 
cessful defence to the action, and if he fail, his liability upon the bond becomes 
irrevocably fixed by the final judgment. So, too, with the intervenor: he un- 
dertakes to justify the delivery of the property to himself in the suit to which he. 
has voluntarily made himself a party, and it behooves kim to consider whether 
he be able to maintain himself in such controversy. He assumes by his inter- 
vention that he is the agent of the true owner, and that he has the right to 
intervene on account of the property. If he fail, he becomes responsible upon 
his bond and he cannot be permitted to litigate the action again upon other 
issues. ‘There must be an end to the controversy. 

Whatever hus been said in the case in 2 Rob. 511, contrary to the above con- 
clusion, is overruled. See Kendall v. Brown, 7 An. 688. 

Judgment affirmed. 





Same Case.—ApPiicaTION FOR A RE-HEARING. 


Merrick, C. J. An application for a re-hearing has been filed in this case, 
in which a point made by appellants in their original brief, and overlooked in 
the opinion rendered by us, is again called to our attention. 

It is contended “that the bond sued on is not the property of the plaintiff, 
but still remains the property of the Sheriff,” inasmuch as the bond was not trans- 
ferred to the sheriff. 

The Act of 1839, p. 163, sec. 3, amending Art. 259 of the Code of Practice, 
declares, “ that in cases of attachment, when the defendant has given his bond, 
with security, as by said article provided, and fails to satisfy the judgment 
rendered against him, the plaintiff may, on the return of the sheriff, that no 
property has been found, and on exhibiting to the court said obligation duly 
transferred to him, obtain judgment against the surety on said obligation, upon 
motion after ten days previous notice to said surety, which motion shall be tried 
summarily and without the intervention of a jury, unless the.surety shall allege 
under oath that the signature to the bond purporting to be his, is not genuine, 
or that the judgment has been satisfied.” 

It is argued that the law does not make vain provisions, and that it is essen- 
tial to the action that the bond should be duly transferred. It is further con- 
tended that the bond (of the intervenor, we presume,) might in certain contin- 
gencies belong to the defendant. 

Although the bond itself is made payable to the sheriff, yet the condition shows, 
that the primary object of the instrument is to indemnify the plaintiff, and sub- 
stitute for his benefit the obligation of the defendant or intervenor and surety in 
the place of the property attached. Now our law without assignment of the 
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instrument, expressly gives the third person for whose advantage a stipulation is 
made, an equitable action. OC. C. 1884, 1896. OC. P. 35. 

There are two modes of proceeding then, allowed upon such bond, one a reg- 
ular suit, by formal citation ; the other by motion under the statute. 

This is an action in the first of said modes. Moreover, no issue was made that 
the bond was not transferred, and it was offered in evidence without objection. 

Whether in a rule or motion, under the statute, a party can proceed without 
showing an assignment of the bond to himself, (where the proper defence is 
made), it is not necessary now to determine. 

The petition for a re-hearing is therefore refused. 
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P. Petanne v. A. Coupreav. 


The owner of a building is not personally liable to a sub-contractor who has been employed by the’ 
contractor in making additions or works upon the building. 

The contract between the owner and contractor, while it is not binding on the sub-contractor, may 
still be used in evidence to show in what capacity the former were acting. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Dufour, for plaintiff. G. LeGardeur, for defendant and appellee. 

Voorutss, J. The defendant, A. Coudreau, is the owner of a building, the 
verandah of which was put up by the plaintiff, P. Pelanne. 

The point of disagreement between these parties, is as to the person who is 
bound for the payment of these works; and this presents the question, whether 
the owner of the house, or the contractor, is personally responsible to the plain- 
tiff. 

The contractor, examined as a witness, states that he made the contract in his 
own name with Pelanne. By the contract between the defendant and this wit- 
ness, the latter had bound himself to furnish the verandah and to pay the work- 
men. On the other hand, it appears that Coudreau himself selected the pattern 
of verandah to suit himself, and was often at the foundry to attend to the matter. 
But it must be observed that, in the contract to build his house, he had reserved 
to himself the right to select the pattern. 

There is, therefore, no conflict in the evidence; and, although the contract 
between the owner and the contractor be not binding on the plaintiff, yet it 
serves to show in what capacity the former were acting in the premises. The 
contractor is, under the evidence, the only party that dealt with the plaintiff. 

The defendant is not personally liable for the amount of the plaintiff’s claim. 
The judgment of the court below does not, however, prejudice whatever rights 
or privilege which the latter may have as a sub-contractor : there need be no 
reservation in this court. ' 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Patren, Lane, Merriam & Co. v. Powett & Broruer. 


Sureties on an attachment bond are not parties to the suit, stricti juris, and need not be made parties 
to an appeal. 

The general rule which requires that all parties interested in maintaining the judgment appealed from 
must be made appellees to the appeal, is limited in its operation to the parties to the suit, and does 
not extend to third persons interested in the judgment as rendered. 

Third persons may appeal from a judgment when they allege that they have been aggrieved by it, but 
the law does not require the appellant to make them (when not parties to the cause) appellees. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Singleton & Clack, for plaintiffs and appellants. Durant & Hornor, for 
defendants. ; 

Lanp, J. This case has been submitted on a motion to dismiss the appeal, on 
the ground that the sureties of the defendants have not been mae parties to the 
appeal. 

The suit was commenced by attachment, and the defendants appeared and re- 
leased the property seized by the Sheriff under the writ, by giving bond and 
security in pursuance of law. They afterwards took a rule on the plaintiffs to 
show cause why the attachment should not be dissolved ; the rule was made ab- 
solute, and the plaintiffs appealed from the interlocutory decree dissolving the 
attachment, without making the sureties parties to the appeal thus taken. The — 
only question presented for our decision, on the motion to dismiss, is whether the 
sureties of the defendants are parties to the suit, and as such have an interest in 
maintaining the judgment appealed from by the plaintiffs. 

The sureties have an interest in maintaining the judgment appealed from, for 
the effect of the decree is to discharge their liability on the bond given for the 
release of the property attached, but they are not parties to the suit in which 
the judgment was rendered ; they are not made parties by the pleadings ; nor is 
there any law which makes them parties to the suit in the absence of pleadings. 

The general rule which requires that all parties interested in maintaining the 
judgment appealed from must be made appellees to the appeal, is limited in its 
operation to the parties to the suit, and does not extend to third persons inter- 
ested in the judgment as rendered. 

The law provides that third persons who were not parties to the cause in 
which a judgment has been rendered, may appeal from the same, when they allege 
that they have been aggrieved by the judgment, but the law does not require 
an appellant to make third persons who were not parties to the cause, appellees 
to his appeal, although such third person may have an interest in maintaining 
the judgment and may be aggrieved by its reversal. 

It is, therefore, ordered, adjudged and decreed, that the motion to dismiss the 
appeal be overruled. 
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Rosert A. Hunter, State Treasurer, v. Ropertr W. Wrtiams et als. 


The State is but a trustee of the lands granted it by Congress, or their proceeds, for the benefit of the 
inhabitants of the townships, and where notes are made payable to the State Treasurer he may 
well stand in judgment for the rescission of the sale for the non-payment of the price. 

The action to rescind a sale for non-payment of the price is prescribed by ten years. The Court has 
the right to grant some indulgence to the debtor, provided it does not exceed six months. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Andrew R. Hynes, for plaintiff and appellant. Goodrich & DeFrance, 
Sparrow & Montgomery, and Short & Parham, for defendants. 
Merrick, ©. J. The case appears to be correctly stated by defendants’ coun- 


* gel in their brief, from which we quote as follows, viz: “This action is founded 


on four notes drawn by Wyley Davis in favor of George C.. McWhorter, Treasurer 
of the State of Louisiana, or his successors in office, each for the sum of one hun- 
dred and sixty dollars and sixteen cents, dated 20th January, 1851, payable on 
the 20th January, 1852, 53, 54 and ’55, respectively, with six per cent. interest 
from date. These notes were given for the purchase of school land sold under the 
provisions of the statutes providing for the sale of the school lands on the consent 
of the citizens of the township.” The citations are not in the record. The an- 
swers were filed December 6, 1859. 

“ The petition sets forth the price was not paid by any of the parties into whose 
hands the lands had passed ; that the act of sale was a commutative contract, 


etc., and that the plaintiff has a right to have the price paid, or to have the land © 


surrendered, as upon the dissolution of the contract, and Knoz, (administrator of 
Wyley Davis,) William G. Connor and R. W. Williams are made parties to the 
suit. Knox, the administrator of Wyley Davis, filed an answer showing the con- 
dition of the succession of Davis, how it had been sold, and the disposition’which 
had been made of the proceeds, and pleads the prescription of five years.” 

“William G. Connor, in his answer, takes the position that the probate sale 
released all the liens on the land created by mortgage or otherwise, but calls the 
administrator in warranty, and Wil:ams calls Connor in warranty.” 

“The prayer of the petition is, that R. W. Williams be ordered to pay the 
price for which the property was sold, and in default thereof to surrender the 
land, in compliance with the resolutory coudition of the sale.” 

“ The judgment of the lower Court is, that the plaintiff recover three hundred 
and twenty dollars, with six per cent. interest from the 20th January, 1851; and 
that if R. W. Williams does not pay the amount by the 6th day of June, 1860, 
then that the plaintiff have delivered to him the land for the use of free schools in 
the State of Louisiana, etc.” 

“ From this judgment the plaintiff appeals, and the defendants have also filed a 
prayer for the correction of the judgment, upon the grounds that if the plaintiff 


- has any right of action on the notes which are not prescribed, it can only be 


against the succession of Wyley Davis, or the heirs of Wyley Davis, whd have 
received the proceeds arising from the probate sale ; that the probate sale extin- 
guished all right of action on the mortgage, so far as to enforce it against the 
land. The defendants contend, also, that even if the right of action to enforce 
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the mortgage on the land does exist, it could only extend to two of the notes, ag 
two of them were prescribed when the action was brought.” 

The record comes up without auy evidence, and the case depends on the admis- 
sions contained in the answers of the defendants. The only evidence of a demand 
of payment of the notes of the vendee is this suit, in which plaintiff demands the 
price, and in the event of non-payment, the rescission of the sale. ‘There is no 
proof in the record showing that the land was sold at the probate sale of the pro- 
perty belonging to Davis’s succession. 

Defendant contends that the State Treasurer has not the right to prosecute 
this suit for the rescission of the sale; that the probate sale extinguished the 
mortgage as to the thing, and that the action of rescission cannot lie against a 
third possessor holding under a probate sale. 

Plaintiff contends that the plea of prescription will not avail defendants. We 
see no objection to the form of the action. The notes are made payable to the 
State Treasurer, and we think he may well stand in judgment for the rescission 
of the sale for the non-payment of the price. The State is but a trustee of the 
lands or their proceeds, for the benefit of the inhabitants of the townships, &c. 
See Act of Congress, 15th Feb., 1843. 

It is unnecessary to consider the question whether a probate sale extinguishes 
the action of rescission with the vendor's privilege, for there is no evidence in the 
record of any such sale. 

We are of the opinion that this suit in the alternative, and defendants’ denial 
of plaintiff’s right, are a sufficient putting in default to entitle the plaintiff to de- 
mand a rescission of the sale for the non-payment of the price. 

_ The defendants rely upon the plea of prescription. They admit that two of the 
notes given as part of the price are still due. The action to rescind a sale for 
non-payment of the price, is prescribed by ten years. See Jones v. Crocker, 1 An. 
442, and George v. Lewis, 11 An. 654. Article 2540 C. C. gives the court the 
right to grant some indulgence to the debtor, provided it does not exceed six 
months. In this case the defendants have had a credit up to this date, of over ten 
years, and they avail themselves of the delay to plead and insist upon prescription 
to two of the notes! Under these circumstances, we do not feel disposed to accord 
to them any further delay, and we will at once rescind the contract. See 14 An. 
713. : 

It is therefore ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be avoided and reversed ; and we do now order, adjudge and 
decree, that said sale of said school lands described in plaintiff’s petition to said 
Wyley Davis be rescinded ; and said lands are hereby ordered to be restored by the 
defendants to the lawful authorities of the State, for the benefit of the schools of the 
district to which said lands belong ; and it is further ordered, adjudged and de- 
creed by the Court, that the defendants pay the costs of both Courts, and that 
their rights in warranty against each other be reserved them. 
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Driver & Pierce v, Wititiam L. Mitier and Georee H. Kirk. 


The testimony of the drawer of a draft in a suit against himself and first endorser, to the effect that 
the paper was accepted for their accommodation, is insufficient to charge the endorser. It is clear 
that such imperfect proof, tending to avoid the very promise of the drawees, implied by the accept- 
ance in favor of the payee, could not have the effect of defeating the action. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
L. Castera and C. Hunt, for plaintifils. R.& H. Marr, for Kirk, defeud- 
ant and appellant. 

Merrick, C. J. This suit is brought by the plaintiffs, as the acceptors of 
two drafts, to recover the amount paid upon the same from the drawer and first 
indorser, on the ground, that the paper was accepted for their accommodation. 
The proof shows that the drawer, William L. Miller, bought of one Langhorn one- 
fourth interest in the charter of the steamboat Messenger, and that Langhorn was 
the debtor of George H. Kirk, the indorser, on account of the charter of the boat ; 
that Miller handed these drafts to Langhorn, and that the latter delivered them to 
Kirk in payment. Kirk negotiated them in bank. There is negative proof tend- 
ing to show that Kirk had no dealings with Driver & Pierce, but Miller had. It 
is also shown that Miller promised Langhorn to procure their acceptance. 

The drawer, Miller, was examined as a witness by the plaintiffs. He corrobo- 
rates the other witnesses as to the indebtedness of himself and Langhorn to Kirk, 
but adds, “Said drafts were accepted by plaintiffs, for the use and benefit of 
George H. Kirk. 

There was judgment against Miller by default, and against Kirk, on the above 
testimony, on a trial of the issue made by his answer. He appeals. 

We are of the opinion that this declaration of the witness is insufficient to 
charge the indorser. The whole testimony shows that the drafts were given to 
pay a debt to Kirk. It is not shown that he had any conversation with the ac- 
ceptors, neither do we discover any circumstances tending to show that Kirk had 
applied to plaintiffs to accept this paper for his accommodation. 

The whole case, therefore, stands upon the vague statement of the drawer (who 
was paying a debt to the drawee) that the drafts were accepted for the use and 
benefit of the latter. This testimony, we have just said, appears to us insufficient 
to charge the indorser, with the amount paid by the acceptor for the real benefit 
of the drawer. If such proof were competent to defeat a bill of exchange in the 
hands of the drawee or holder for value, it would lose much of its usefulness as an 
instrument of commerce. Suppose Kirk, who gave a full consideration for the 
same, had continued to hold the acceptance, and had sued the plaintiffs thereon, 
would this proof have defeated his recovery? It is clear that such imperfect 
proof, tending to avoid the very promise of the drawees implied by the acceptance 
in favor of the payee, could not have the effect of defeating the action. It cannot 
be any more favorably considered in a suit brought by the acceptor against the 
party in whose favor he made a promise of payment for value. See the case of 
Connelly v. Bourg, Sheriff, et al., recently decided. 

It is therefore ordered, adjudged and decreed, that the judgment of the lower 
court as to said George H. Kirk be avoided and reversed ; and it is now ordered, 
adjudged and decreed by this court, that there be judgment in favor of the defend- 
ant, George H. Kirk, and against the plaintiffs’ demand against him ; and it is 
further ordered, that said Kirk recover his costs in both courts. 
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Succession or James Erwin.—G. W. Denton v. Caaries Fonpa, Ou- 


rator. 


A negotiorum gestor has the right to be refunded the taxes assessed on the property and paid by him 
during the continuance of his possession ; though no privilege exists therefor. 

The privilege of the City of New Orleans for taxes extends for only two years. 

On a re-hearing :—A contractor by municipal authority has no right of action against the proprietor 
for filing up lots in the City of New Orleans, unless he shows that the contract was adjudicated to 


him as the lowest bidder, in pursuance of the 22d section of the Act of the 21st March, 1850. 
. 


PPEAT, from the Third District Court of New Orleans, Duvigneaud, J. 
D, C. Labatt, for Denton appellant. Durant & Hornor, G. Schmidt et alse 
for appellees. 

Lanp, J. G.W. Denton filed an opposition to the tableau of distribution pre- 
sented to the Court in this succession, claiming to be paid the sum of eight hun- 
dred and thirty-one dollars and twenty-nine cents, with eight per cent. interest 
thereon from the first of May, 1859, by privilege and preferenve to all the other 
creditors of the estate. 

The grounds of the opposition are, that for a series of years, the opponent believed 
himself to be the real and true owner of certain lots of ground situate in this city, 
valued at about six thousand seven hundred dollars; and that as owner, he was 
assessed by the city of New Orleans and the State of Louisiana, for the taxes due 
thereon, and paid the several tax bills demanded within the period above men- 
tioned. That by virtue of the payment of said taxes, he became subrogated to 
all the rights and privileges of the city and State upon said lots of ground, and 
has the right to be reimbursed the amount of taxes paid, in preference to all 
other creditors of the succession of Erwin; because, in a suit lately pending in 
this Court, a final decision has been rendered against him, decreeing said lots of 
ground to be the property of said succession, and to have been the property of 
said estate, at the dates of the assessment and payment of the taxes aforesaid. 


The opposition was entirely rejected, and G. W. Denton has appealed. The 
Judge a quo erred. The opponent, as negotiorum gestor of James Erwin, or of 
his representatives, had the right to be refunded the amount of taxes assessed on 
the property and paid by him during the continuance of his possession. The lia- 
bility 6f the owner of real estate to refund to the party evicted, the amount of 
taxes paid by the latter on the property whilst in his possession, has already been 
determined by a decision of this Court ; and the principle of that decision, so well 
founded in equity, to say nothing of the law, we are not disposed to question or 
disturb. It may be that the payment of these taxes prevented an alienation of 
the property, which would have defeated the title of Erwin, and secured the right 
in his succession. See Weber v. Coussy, 12 An. 535. 


The opponent, however, is not entitled to a privilege on the property for the re- 
imbursement of the taxes paid by him, by virtue of a legal subrogation, as claimed 
in his opposition to the tableau of distribution. The payment of the taxes extin- 
guished the debt, and with it the privilege granted by law; and the opponent did 
not occupy any of the legal relations specified in article 2157 of the Civil Code, 
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which create a subrogation by operation of law. And his right to retain the 
property until the amount of taxes paid should be refunded to him, was lost by 
his failure to’'make such a demand in the petitory action. The opponent, conse- 
quently, only has the right to a judgment, as an ordinary creditor, against the 
succession. 

The heirs of James Erwin, who are appellees, have joined in the appeal and 
prayed for an amendment of the judgment homologating the tableau, and ask that 
the privilege of the city of New Orleans for taxes due by the succession, be re- 
duced from seven to two years. The heirs are entitled to the amendment prayed 
for, because the law expressly limits the existence of a privilege for taxes to two 
years, to be computed from the first day of April of the year for which they may 
have been assessed. See Acts of 1855, sec. 43, p. 512, which is the re-enactment 
of the Act of 1850, sec. 35, p. 138. 

The heirs also pray that the judgment be so amended as to determine the share 
of the expenses of the administration of the succession, for which they are liable. 
This object can be best attained in the lower Court, on a rule taken by the heirs 
for that purpose. 

It is therefore ordered, adjudged and decreed, that the judgment homologating 
the tableau of distribution be amended, and that the opposition of G, W. Denton 
be sustained, for the sum of eight hundred and thirty-one dollars and twenty-nine 
cents, with interest thereon at the rate of five per cent. per annum from the first 
of May, 1859, and that the same be placed on the tableau of distribution, as an 
ordinary debt, and paid by the Curator in due course of administration. And it 
is further ordered, adjudged and decreed, that the privilege in favor of the city of 
New Orleans for taxes, be reduced to two years, and that said privilege be recog- 
nized and enforced only for the taxes due from the succession for the years 1857 
and 1858. And it is farther ordered, adjudged and decreed, that the judgment 
homologating the tableau, thus amended, be affirmed, at the costs of the succes- 
sion, in both Courts. 





Same Case.—On a Re-nEarine. 


Lanp, J. We granted a re-hearing in this case to consider a second opposition 
filed by G. W. Denton to the Curator’s tableau of distribution. As this opposi- 
tion was not disposed of by the judgment appealed from, we did not consider it in 
the opinion prepared in the first instance ; but as we are satisfied that Denton is 
concluded by the judgment of the lower Court homologating the final tableau of 
distribution, although it is silent as to this particular demand, it is our duty to 
pass upon the merits of his second opposition. 


The opponent claimed in his second opposition to be placed on the tableau as a 
privilege creditor for the sum of two hundred dollars and eighteen cents, the costs 
of filling up certain lots which he at the time held and possessed as owner, but 
which were afterwards adjudged to be the property of the succession of James 
Erwin. 

The contractor who filled up the lots, sued Denton for the sum above men- 
tioned, which he paid with a conventional subrogation to all the rights of the 
former. 

Whether ‘Denton has a right to recover from the succession of Erwin the 
amount paid to the contractor, depends on the question whether the latter could 
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Succession or have recovered the cost of filling up the lots, in an action against the succession, 
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for the only rights which Denton claims to enforce, are those which he acquired 
from the contractor by the effect of the subrogation. 

It has already been held that a contractor by municipal authority has no right 
of action against the proprietor, for filling up lots in the city of New Orleans, 
unless he shows that the contract was adjudicated to him as the lowest bidder, in 
pursuance of the 22d section of the Act of the 21st March, 1850; and as Denton 
has failed to show that the contract was adjudicated to the contractor as the low- 
est bidder, in pursuance of the provisions of the statute, he has failed to show any 
right of action in him against the succession of Erwin. See Session Acts 1850, 
p- 164; For v. Sloo, 10 An, p.11; Fox v. City of New Orleans, 12 An. 154, 
As the contractor had no right of action against the succession of Erwin, Denton 
acquired none by the effect of the conventional subrogation. 

It is therefore orde~ed, adjudged and decreed, that our former judgment, which 
virtually bars said second opposition of G. W. Denton, remain undisturbed. 


~~ nen ee 


G. B. SHernerp v. Berrranp Haratson. 


A public officer appointed by the Governor during the recess of the Senate, and afterwards confirmed, 
dates his term from the original appointment, and not from the time of his confirmation, although a 
new commission then issued. 


PPEAL from the District Court of the Parish cf East Baton Rouge, Avery, J. 
Goode & Tucker, for relator. Dunn & Herron, for respondents. 

Vooruiss,J. The plaintiff and the defendant set up adverse claims to the 
office of Register of the State Land Office. 

This office was created by legislative enactment. The statute gives the ap- 
pointing power to the Governor, by and with the advice and consent of the 
Senate; and it limits the duration of the term: to two years, without assigning 
any specified time for its commencement or termination. 

B. Haralson had been appointed for the first time, on the 21st March, 1856. 
His term of office having expired by limitation, he was again commissioned on 
the 21st April, 1858, during the recess of the Senate. 

At the following session of the Legislature, this recess appointment was duly 
confirmed ; whereupon a new commission issued on the 16th March, 1859. 

On the other hand the plaintiff, G. Shepherd, was commissioned on the 17th 
March, 1860, the Governor’s appointment being duly confirmed by the Senate. 

The question at issue is, whether Haralson is entitled to a full term from the 
date of the confirmation of the recess appointment. He contends that the con- 
firmation vacated the recess appointment, and operated a new appointment from 
that period. In support of this position reference is made to the case of United 
States v. Kirkpatrick, and to various opinions of Attorneys General of the United 
States. 

We have no disposition to question the correctness of these authorities ; nor is 
it conceded that they have a direct bearing upon the point at issue in the present 
cause. But our court has already expounded the law in this respect, and held, in 
a similar case, that the confirmation, by the Senate, of the Governor’s recess 
appointment, was but the constitutional mode of completing the appointment. 
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5 A. 534, Gilly v. Kelly. And, as stated by Mr. Justice Preston, this ruling was 
in accordance with the practice of our State Government. Haraisox. 
Besides, this construction of the law has the manifest advantage of carrying 
out the litteral intent of the law by limiting the incumbent to the period or term 
prescribed by the statute. Nor should the decision above referred to be lightly 
disturbed, for the reason that it was a recognition of the sound practice of the 
government in that respect,—and that the executive, and one branch of the 
Legislative department, have since acted accordingly upon that construction of 
the law. 
The 48th article of the Constitution, on the subject of vacancies, has no appli- 
cation to the case at bar. There was no vacancy in the office at the date of 
Haralson’s recess appointment ; but his term of office had expired by limitation. 
He had then been reappointed, and had qualified under that commission. 
Judgment affirmed. 
Merrick, C. J. took no part in this case. 
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Wm. C. Peyton v. A. A. Exos—J. C. W. Spiers, Intervenor. 


Curators or administrators are forbidden to purchase any property entrusted to their administration 
Such a sale is null and void. This does not apply, however, to a sale made by an heir of his in- 

s terest in the succession to the administrator : such a nullity is relative, and does not avail any one 
except the vendor. 

The authority of the thing adjudged takes place only with respect to what was the object of the judg- 
ment. The thing demanded must be the same ; the demand must be founded on the same cause of 
action ; the demand must be between the same parties, and formed by them against each other in 
the same quality. C. C, 2265. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
Vinans & Heath, for plaintiff. Hodge & Austin, for defendants, intervenor 
and appellants. 

Voorutgs, J. This is a petitory action for an undivided share in five slaves. 
The plaintiff claims to be the owner by purchase, of the interest of three of the 
heirs of Josephine Dunn, deceased. The surviving husband of the deceased, an 
intervenor in this cause, claims the ownership of the slaves for himself, and joins 
the defendant in assailing the transfer of title, set up by the plaintiff. 

I. These slaves were the paraphernal property of Josephine Dunn, deceased. 
They were donated to her by her father, in the State of Mississippi, she being at 
the time, with her husband, domiciliated in the State of Louisiana. 

II. It is contended that the purchase from the heirs of Josephine Dunn, de- 
ceased, is null and void, the plaintiff being at the time the administrator of the 
estate. 

Curators and administrators are forbidden to purchase any property entrusted 
to.their administration. C. C. 11, 39, 1784. Such a sale is declared to be null 
and void. This is, however, a relative nullity, “ introduced exclusively in the in- 
terest of owners of the property of which that article forbids the sale.” Rogron, 
C. N., 1596; 3 Delvincourt, pp. 66, 126, Notes; Ross v. Ross, 3 An. 536. We 
must not be understood as holding that a sale made of his interest in the succes- 
sion by an heir to the administrator, is a nullity, under the operation of the pro- 
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hibitory law above considered. Locré, vol. 4, pp. 195,149. But if there be 
nullity, then it is relative, and does not avail any one except the vendor. 

This view of the law defeats the defendant and intervenor, who now que&tion 
the validity of a sale, to which they were not even parties. 

III. The plea of res judicata is without foundation ; the demand in the former 
action was not founded on the same cause of action. C. C. 2265. 

J.C. W. Spiers had brought a possessory action against W.C. Peyton. The 
latter claimed the right to retain possession, in his capacity as administrator and 
as transferee of the rights of J. H. Spiers. The matter was compromised. A 
consent judgment was rendered, giving up the possession of the slaves to the 
present intervenor, and adjudging to him the title of Peyton. Now the interest 
which Peyton sets up in the present action, has been acquired subsequently to ren- 
dition of this judgment ; and as regards the succession of Josephine Dunn, deceased, 
it can hardly be contended that the judgment, rendered by consent in a possessory 
action, can debar a subsequent action in the petitory form. 

The District Judge was correct in overruling the plea of res judicata. 

It is therefore ordered, adjudged and decreed, that the judgment of the Court 
below be affirmed, with costs ; and it is hereby ordered, that notice of the rendi- 
tion of the present judgment shall be served by the Sheriff of the Parish of Caddo, 
upon the parties, in accordance with their agreement on file in this case. 

Lanp, J., recused himself in this case. 


——— —— — ess 


JOSEPHINE Acosta v. Marta Marrero. 


The language used by the Notary in drawing up a nuncupative will by public act may be ungram- 
matical, but if it leaves no ambiguity as to the fact that the language of the clause ‘‘ revoking 
besides all other wills, &c.,’’ is that of the testator, and not an inference of the Notary, the will 
cannot be set aside. 


PPEAL from the District Court of the Parish of St. Bernard, Foulhouze, J. 
AF. Percy and L. Castera, for plaintiff and appellant. C. Bienvenu and 
L. Chauvet, for defendants. 

Voorutes, J. Several grounds of nullity are alleged against the validity of 
Roca Acosta’s last will, a nuncupative testament by public act ; but the ap- 
pellant urges only one of them, relating to the dictation of the will. 

It is contended “that the testator did not dictate his last disposition to the 
notary, and especially the revocation of any former will.” 

The clause, in the will, which has given rise to this controversy, reads as 
follows : 

“ Et le dit testateur ayant déclaré ne rien avoir & ajouter au présent testament, 
je lui ai donné lecture a haute et intelligible voix en présence des témoins sus- 
nommeés, et le dit testateur nous a déclaré le bien comprendre et entendre et y 
persévérer comme contenant ses derniéres volontés, révoquant en outre tous 
autres testamens, codiciles, ou autres dispositions pour cause de mort voulant et 
entendant que le présent testament soit seul valable et soit exécuté dans tout 
son contenu.” 

This clause, the last one in the will, comes after the testator had disposed of 
his estate, and appointed his wife as his testamentary executrix. It is there stated 
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that the testator declared that this was his last will; and, as it is in this cone 
nection that occurs the statement “revoking besides all other wills,” &c., the 
declaration obviously embraces the revocation. The language is ungrammatical ; 
but it leaves no ambiguity as to the fact that the concluding part of the sentence 
was the language of the testator, and not an inference of the Notary. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed with costs. 


Vee eee ere er eww oe eee ee eee or ore eee eee 


H. W. Caror, use of Cenrrat Bank or Atasama, v. H. B. Merri & Co 
J. Eacer, Intervenor. 


The answers of a garnishee to interrogatories are evidence against the party who propounds them, 
unless destroyed by the oath of two witnesses, or of one single witness corroborated by strong 
circumstantial evidence or by written proof. 

The class of oppositions by which the property of the thing seized is claimed is a distinct.suit ; not so 
the opposition which merely asserts a lien or privilege superior to that of the seizing creditor. 

The privilege of a commissicn merchant or factor is two-fold : first, for advances specially made upon 
the goods which are seized ; and second, for a general balance of account. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Thomas J. Semmes, for plaintiff and appellant. Durant & Hornor, for 
defendants. Bonford, Singleton & Clack, for intervenor. 

Bucuanan, J. Judgment having been obtained by plaintiff against defend- 
ants, a writ of fieri facias was issued thereupon; and Jennison Eager, the appel- 
lee, was cited as garnishee, and interrogatories served upon him on the 24th April, 
1858. He answered that he had in his hands, at the service of the interrogato- 
ries, 629 bales of gunny bags, belonging to defendants, as collateral security, upon 
which he (garnishee) had issued his acceptance of said H. B. Merrill’s draft for 
eighteen thousand dollars, payable six months from the 12th March, 1858 ; that 
garnishee had also an account for charges, storage, insurance, commissions, &c., 
now amounting to about two thousand eight hundred dollars, which is a privileged 
claim upon said gunny bags. 

On the 4th May, 1858, additional interrogatories were propounded to the ap- 
pellee, with leave of Court; to which he answered, annexing a full and detailed 
statement of his account with H. B. Merril, embracing the charges on the guony 
bags spoken of previously, as well as on other property, and showing a balance to 
the debit of Merrill of $3,743 44. This answer stated further, that the 629 bales 
gunny bags had been sold by garnishee since the previous answer to interrogato- 
ries, for a gross sum of $16,707 81, which he has received. 

On the 14th July, 1859, after the cause had been remanded by our former de- 
cree, appellee filed his petition of intervention and third opposition in this suit, in 
which he alleged that he was a commission merchant, trading in this city, and 
that as such, he had received from H. B. Merrill the gunny bags mentioned in the 
answers to interrogatories mentioned above, for sale; that the said gunny bags 
had been sold by him in the regular course of business ; that the petitioner had 
advanced to said Merrill large sums on account of said gunny bags, as set forth in 
the account annexed to his answer to interrogatories above mentioned ; for which 
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advances, as well as all other indebtedness of Merrill, petitioner had, by law, a 
privilege on the proceeds of said gunny bags, in preference to plaintiff. 

This third opposition was tried, and upon the evidence offered by the third op- 
ponent, was sustained, for the full amount of the proceeds of the gunny bags, 
Plaintiff appeals. 

The first question for our consideration is presented by a bill pf exceptions to 
the admission in evidence, for the third opponent, of the answers filed by him ag 
garnishee, and of the documents annexed to and forming part of said answers, 
The Court did not err in admitting the evidence. The answers of a garnishee to 
interrogatories are evidence against the party who propounds the interrogatories, 
(Code of Practice, Art. 354) ; and in this case those answers have not been tra- 
versed or contradicted. The objection to them is, that the issue upon the third 
opposition is a distinct suit from that in which the answers were filed ; and that 
the right asserted is different. The objection does not seem well taken. The 
class of oppositions by which the property of the thing seized is claimed, is indeed 
treated by the Code of Practice, Art. 398, as a distinct suit; not so the opposi- 
tion which merely asserts a lien or privilege superior to that of the seizing credi- 
tor. Art. 401. 

And although a right as pledgee was insisted upon by the garnishee, which was 
disallowed by the judgment heretofore rendered; yet we have seen, that his first 
answers to interrogatories also asserted a privilege for the amount of his account, 
which was, at the instance of plaintiff, particularly detailed in the account which 
was made a part of his second answer. 

The privilege of a commission merchant or factor is two-fold ; first, under Art: 
3214 of the Civil Code, for advances specially made upon the goods which are 
seized ; and second, under the Act of 1841, p. 21, (Phillips’s Revised Statutes, p. 
80,) for a general balance of account. 

Appellee claims the privilege of-“ advances” for an acceptance of defendants’ 
draft, given on the day that the gunny bags seized in this case were put into his 
hands by defendants. 

The draft and acceptance read as follows : 

“ New Orteans, March 12th, 1858. 

“ Six months after date, please pay to the order of ourselves, eighteen thousand 
dollars, value received, and oblige H. B. Merrill & Co. 

“To Messrs. J. Eager & Co.” 

“ Accepted for amount of nett proceeds of sales of six hundred and thirty-nine 
bales of gunny bags, after deducting commissions, &c. J. Eager & Co.” 

It appears, from the evidence, that this draft was negotiated shortly after its 
date, by the drawers, through a banking house in New York, who discounted it 
at the rate of seven per cent. upon its face; that at maturity, the discounters and 
holders presented it to J. Eager & Co. for payment, who tendered the nett pro- 
ceeds of the gunny bags, which they stated to be $15,850 08, as the full extent of 
their liability ; which was agreed to by the holders of the draft, and the draft 
given up to the acceptor, on his payment of that sum. 

It has been much contested in argument, whether a qualified acceptance, such 
as the one here shown, should be considered as an advance of funds under article 
3214 of the Civil Code ; and as coming within the doctrine of the case of Turpin 
v. Reynolds, 14 La. Rep. 473. But it is needless to decige this point, as the fac- 
tor or commission agent has a privilege by the Act of 1841, amendatory of the 
article 3214, not only for advances made on the specific thing seized, but also for 
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his general balance in account current with the owner of the thing. And in this 
case, there is proved to have been such a balance in favor of the appellee, after 
crediting the defendants with the proceeds of the gunny bags seized. It is not 
pretended that those gunny bags were sold for less than their full market value. 

It is also contended by the counsel of appellant, that the opponent and appellee, 
Jennison Eager, is not entitled to claim the character or standing of “ commission 
merchant, factor, or commission agent,” in whose favor, by the terms of the Code 
and of the amendatory statute, the lien or privilege in question was granted. But 
upon this point, the evidence is with the appellee. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 


—_— OSES SSE am 





Succession or Greorce CHartes Wriuram Vocet. 


A supposed loss of life by reason of a shipwreck, an earthquake, a war, a plague, an explosion, and 
like perils, is within the sound discretion of the Judge to determine, founded on the facts of each 
particular case. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselius, for appellant. 

Durret, J. The object of this suit is to obtain the probate of the testament 
of George Charles William Vogel on the ground of his alleged death. 

It appears from the evidence, that Vogel disappeared very suddenly from his 
usual domicil in the city of New Orleans, on the 6th of January, 1858, without 
intimating his intention to any one, or making any preparations for a voyage, 
and, it is supposed, without any amount of money, or other clothes than those on 
his person. He is represented as having been devoted to his wife and three 
children, regular in his habits, careful of his health, a man of fortune and high 
moral principles. He had, however, of late, been laboring under a depression of 
mind, produced by the belief of an incoming crisis in the commercial world ; (he 
was, at the time, a member of the commercial firm of Schmidt & Co., (of this 
city), but it does not appear that his state of mind was such as to cause any un- 
easiness to his family and friends. 

The District Judge, after a careful review of the facts of the case, rejected the 
demand. Our learned brother very cogently remarks, “ Disappearances such as his 
are not, unfortunately, of rare occurrencé. Like instances are numerous ; men ap- 
parently as happy in their domestic relations as he was, who in social position, 
in wealth, in the success of gratified ambition, were his equals, have been known 
to leave every thing which is commonly looked upon as making life dear, to 
wander off among strangers and perils, and bury themselves for years,’ without 
leaving a trace behind them, in places and among people who were strange, and 
it would be thought, repulsive to their tastes, their habits, and repugnant to 
those principles of honor and virtue which are the foundations of an honest 
domestic society.” 

It is contended by the learned counsel of the appellant that the geacral 
features of our code, under the title of absentees, were taken from the Napoleon 
Code under the same title? and that the case at bar does not come within the 
scope of either. 
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SUCCESSION While we admit the great similarity of the two systems, we think that they 


were nevertheless intended to govern, primarily, all cases of absence, by sudden 
disappearance or otherwise ; unless, and this is the exception, the disappearance 
be of such a character as to force on the mind the irresistible conviction of 
death. Such for instance, as a supposed loss by reason of a shipwreck, an earth- 
quake, a war, a plague, an explosion, and like perils. And it is essentially 
within the exclusive province of the Judge to draw the line of distinction, by the 
exercise of a sound discretion, founded on the facts of each particular case. 

We were not referred to any adjudged case, to the point, in France, and we 
have been unable, in our researches, to find a parallel in the Journal du Palais ; 
but we know that none such exist in our State Reports. 

The principle contended for, would, if sanctioned, be demoralizing in its effects, 
and tend directly to relax family ties. 

The vast extent of our territory, the unbounded freedom of ingress and egress, 
and the characteristic propensity of our race for exploration, novelty and the 
acquisitions of wealth, fame and science, must have their weight in determining 
cases of absence by sudden disappearance ; and when viewed in the above aspect, 
we cannot bring our mind to the irresistible conviction, from the facts disclosed, 
that the disappearance of Mr. Vogel can only be attributed to an untimely end. 

For the reasons assigned, the judgment of the court @ qué is affirmed. 


Henperson H. Harris v. N. O. Oretorsas & G. W. R. R. Company. 


A claim for damages, ex delicto, is prescribed by one year. C. C. 3501. 
Damages incident to the institution of a suit for the recovery of any civil right cannot, as a general | 
rule, be recovered upon a demand in reconvention. 3 An. 141 ; 12 An. 116. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
Clifford Belcher, for plaintiff. E. W. Blake, for defendants and appellants. 

Durre., J. The defendants, the New Orleans, Opelousas and Great Western 
Rail Road Company, are appellants from a judgment rendered against them on 
their reconventional demand. 

The principal demand was for $290, the alleged value of a horse which was 
killed by the locomotive of the Company. The killing was admitted, but at- 
tributed to unavoidable force, and the amount claimed in reconvention, $1500, is 
to cover the damage caused to the cars, track, &c., by the collision. 

To this plea in reconvention the plaintiff opposed the prescription of one year ; 
and it appears from the pleadings and evidence, that the reconvention demand 
was made some sixteen months after the collision. 

The plea of prescription must, therefore, be sustained. C.C. 3501. 

The rule; qua temporalia sunt ad agendwm sunt ad excipiendum perpetua, 
does not apply to a case of this kind. Boeto v. Laine, 3 An.141. Knor v. 
Thompson, 12 An. 116. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
below be affirmed with costs. 
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Srate oF Louisiana v. Joun W. Canapy and Joun A. Trmete, Surety. 


Where the defendant was in custody at the time a bond for his release was given, neither he nor his 
security can be heard to gainsay the regularity of the proceeding. 13 An. 299; 14 An. 783. 

The objection to the mode or manner of empanneling the Grand Jury comes too late after the first 
day of the term of the District Court. Act of 1857, p. 180, sec. 1. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Goodrich & DeErance, B. D. & A. W. Roberts, for defendant and appel- 
lant. James Nolan, for the State. 

Voorutes,J. The appellant, John A. Trimble, was surety on the forthcoming 
bond of the accused, J. W. Canady. He urges several grounds for the reversal 
of the judgment of forfeiture. 

1. The authority of the sheriff to take the bond is questioned, on the ground 
that this power was not expressly delegated to him in the decree allowing and 
fixing the amount of bail. 

As the defendant was in the custody of this officer at the time, and inasmuch 
as the execution of this bond in the presence of the latter secured the discharge 
of the former, the surety, as well as the principal on the bond, cannot now be 
heard to gainsay the regularity of the proceeding. 

This doctrine is laid down in the case of State v. Ansley, 13 A. 299, and is 
reiterated in the case of State v. Badon, 14 A. 783. 

2. The objection to the mode or manner of empanelling the Grand Jury, 
comes too late after the first day of the term of the District Court,—*“ Al) 
or any objections, which might or could be made on account of any defects or 
informality, which may have occurred, either in the formation, drawing or sum- 
moning of Jurors, or any other defect whatever in the construction of said 
Juries, shall be made on the first day of the terms of said District Courts, and 
not afterwards.”—Act 1857, p. 180, sec. 1. 

3. The appellant assigns as error that there were pending two proceedings 
against the defendant for the same offence, one by information and the other by 
indictment. 

The first prosecution was for the offence of stabbing D. S. Good, with intent 
to commit murder ; and, Good having died, an indictment was preferred for the 
crime of murder. The bail bond relates to the first prosecution, and concludes 
with the clause “ not thence to depart until discharged by due course of law.” 

Both prosecutions refer to the same transaction. Their pendency, therefore, 
instead of being an objection to, is an additional ground for the forfeiture of the 
bond. 

4. There is a mistake in the decretal part of the judgment of forfeiture, the 
name of the injured party being substituted for that of the surety. The error is 
patent on the face of the judgment itself, which states that David S. Good was 
_ stabbed by the accused,—that the accused was regularly called to stand his 
trial,—that he failed to appear,—and that the surety was then called upon to 
produce the body of his principal, the name of John A. Trimble being then cor- 
rectly inserted. 

The minutes of the court show that the judgment of forfeiture was rendered 
against the surety{; and, indeed, this party is the only appellant in this cause. 
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We understand that the judgment of the District Court is against the surety, 
J. A. Trimble, who has, besides, placed that construction upon it by appealing. 
And, with that understanding, we will decree the affirmance of the judgment 
against the appellant. 

Judgment affirmed. 


RR A A 8 


Srewart Haynes v. G. A. Breaux et al.—Mars. J. Benny et al., War- 
rantors, 


It is essential to the perfection of a sheriff’s sale that the purchaser should substantially comply with 
the terms of acjudication, which is the condition upon which the property is to be his. The price 
must be paid or the proper sureties offered when the sale has been made on a credit, otherwise the 
sheriff shall expose to sale anew the thing seized and adjudge it to another person. Therefore, 
every sale upon execution, which is not completed by the payment of the price to the Sheriff, 
is null. 

Where a creditor enters satisfaction upon the execution to the amount of the bid, at the time of the 
adjudication, it might be regarded as a waiver of the right to insist upon payment in currency to 
the Sheriff. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
7. A. Bartlett, for plaintiff. G. A. Breaux, Durant & Hornor, J. D. Mayes 
and J. H. VanDolson, for defendants and appellees. 


Merrick, ©. J. This is a petitory action. Both parties claim through 
Joseph Ross Purdon.—The defendants in virtue of a sheriff's sale made in August 
1842, and the plaintiff by virtue of an act signed by Purdon dated in October 
1858, and confirmed by a notarial act in January 1859. The case turns entirely 
upon the question whether an adjudication at a sheriff's sale without the payment 
of the price by the purchaser divests the debtor of his property where the sheriff 
refuses to execute a deed to the purchaser. 


The facts which give rise to this question are in substance as follows : 

On the 19th day of May 1836, James Ogilvie sold the property in controversy, 
a square of ground, by public act passed before William Y. Lewis, a notary 
public, of New Orleans, to Joseph Ross Purdon, with another square, No. 28, for 
the price of $3,480. On the 28th of June 1842, the vendor, Ogilvie, commenced 
suit against the vendee Purdon, for a portion of the price, and obtained executory 
process against him, for the sale of the two squares of ground sold. Notice of 
the order of seizure and sale was served July 2, 1842. The property was 
appraised for the sheriff's sale, on the 19th August 1842, both plaintiff and 
defendant appointing appraisers, and it would seem from the deed, which was 
prepared, but not signed by the sheriff, that the whole property was bid off by 
Josette Bundy for the price of $335, which she refused or neglected to pay to 
the sheriff. 

The order of seizure and sale with the sheriff's return thereon is lost, but this 
portion of the record is sought to be supplied by the testimony of the sheriff. 
In his deposition he says: “In 1842 or ’43, certain property was seized at the 
suit of James Ogilvie v. Joseph Ross Purdon, of the docket of that, (the District) 
Court, and adjudicated to the last bidder, who was Lewis or Josette Bundy. I 
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cannot tell the price. The conditions of the sale were never complied with. 
The title was prepared and is now in the possession of T. J. Durant, Esgq., but 
was never signed, and thus the sale was never completed. The date of the sale 
and the price can be obtained from the records of the Fifth District Court of 
New Orleans, where I testified two or three weeks ago.” 

It does not appear that Mrs. Bundy ever went into possession of the property, 
but in May 1854, about twelve years afterwards, she sold the same to Mrs. Van 
Dalson, for $4000, John,Green intervening in the act and guaranteeing the title. 
The record also contains an order from Ogilvie purporting to bear date 17th 
June, 1853, long after the sheriff's office had expired, directing him, the sheriff, to 
pay Green the proceeds of the sale made August 1842. Green had paid the 
taxes from 1845 to 1852, amounting to 18 or $20. But Green was not owner 
of the property when he paid the taxes ; hence nothing can be inferred from this 
fact favorable to defendants’ title. Neither can the order of Ogilvie on the 
sheriff, nine years after the fruitless sheriff's sale, for funds which were never in 
his, the sheriff's hands, have any effect on the question of title, for the property 
offered for sale was Purdon’s and not Ogilvie’s, and if the mere knocking off of 
the property at the sheriff's sale to Mrs. Bundy, did not invest her with title, 
the plaintiff must recover. 

It ought also to be stated that in Feb. 1859, after the commencement of this 
suit, a rule was taken upon the ex-sheriff, Garcia, to show cause why he should 
not make a deed to Mrs. Bundy. The rule was discharged dpon his showing 
that she had failed to comply with the terms of the sale, and pay the price. On 
the question of law previously stated, arising from the foregoing facts, we are of 
opinion that it is essential to the perfection of a sheriff's sale, that the purchaser 
should substantially comply with the terms of adjudication, which is the condition 
upon which the’ property is to be his. The Code of Practice says, “ If the person 
to whom the property has been adjudicated shall refuse to pay to the sheriff the 
price of the adjudication, or to offer the proper sureties when the sale has been 
made on a credit, the sheriff shall expose to sale anew, the thing seized, and ad- 
judge it to another person, Art. 689. This article, therefore, in effect, declares 
the nullity of every adjudication at sheriff's sale upon execution which is not 
completed by the payment of the price to the sheriff. See 3 L. R. 475, 7 Rob. 
416; 10 Rob. 90; 2 An. 361; 13 An. 333. Those cases where the creditor at 
the time of the adjudication entered satisfaction upon the exe®ation to the 
amount of the bid, are not in conflict with the preceding decisions, for such con- 
sent of the creditor at the time of the sale might be regarded as a waiver of the 
right to insist upon payment in lawful currency to the sheriff. See 8 Rob 450, 
1 N.S.173. And the last cited cases have no analogy with the case at bar, in 
which the amount of the bid has neither been paid nor credited on the order of 
seizure and sale to this day, notwithstanding the idle ceremony resorted to nine 
years afterwards by Ogilvie and Green in the order on the sheriff for the pro- 
ceeds of the pretended sheriff's sale. 

The questions arising upon the demands in warranty have not been discussed 
before this court, and we shall remand that portion of the case for a new trial. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiff recover and have judgment against the defendants for 
the said square of ground described in the plaintiff's petition, and that a writ of 
possession issue accordingly ; and it is further ordered, that this case be remanded 
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to the lower court for a new trial upon the demands in warranty, the defendants 
paying the costs of the lower court, and the defendants and warrantors the costs 
of the appeal. 





Same Case—On a ReE-HEARING. - 


. 

A re-hearing has been granted on the questions arising on the demands in war- 
ranty. 

On a re-examination of the case, it appears that the defendants, G. A. Breauz 
and Samuel Sumner, are entitled to recover against their immediate warrantor, 
the succession of Mrs. VanDalson, and in virtue of the subrogation, also, against 
Green and Mrs. Bundy. 

It is, therefore, ordered, adjudged and decreed by the court, that so much of 
our former judgment as remanded this case to the lower court for a new trial, 
and as relates to the costs of the lower court, be set aside, and it is further 
ordered, adjudged and decreed by the court, that said Breaux and Sumner do 
recover and have judgment against the succession of Mrs. Margaret Helen 
VanDalson, represented by J. H. VanDalson, administrator, for the sum of 
$1226 20, with five per cent. interest thereon from this date, to be paid in due 
course of administration, and that in virtue of their subrogation they have 
judgment against Mrs. Josette Bundy and John Green, as security for the sum of 
two hundred and thirty-five dollars and twenty cents, part of the same sum with 
like interest from the same date ; and it is farther ordered, adjudged and decreed, 
that said succession of Margaret Helen VanDalson do have and recover judg- 
ment over in warranty against the said Josette Bundy as principal, and John 
Green as surety, for the sum of five hundred and thirty-five dollars and twenty 
cents, with legal interest thereon from this date, subject to a credit of so much of 
said sum of $235 20, and interest, as shall be paid to said Breaux and Sumner 
on the judgment in their favor ; and it is further ordered, that said seven remain- 
ing notes for seventy dollars each, and interest at six per cent., given by said 
Margaret Helen VanDalson, deceased, to said Josette Bundy, and assumed by 
said Breaux and Sumner, be declared cancelled, if in the possession of the said 
Mrs. Bundy, and in the event the administrator of said succession of Mrs. M. H. 
VanDalson or said Breaux and Sumner should be compelled to pay said promis- 
sory notes, or any of them, then their rights of a farther recovery against said Josette 
Bundy and John Green, for so much as they may thus be compelled to pay, be re- 
served them ; and it is further ordered, that said defendants and parties cited in 
warranty, pay the costs, and, in the event of payment of the same by the de 
fendants, they recover the. same from said succession of M. H. VanDalson, to be 
paid in due course of administration and from said Green and Bundy, and in the ; 
event of payment by the said succession it is ordered that the latter have judg- 
ment over against said Bundy, as principal, and Green as surety for the same ; 
and it is ordered that the residue of our former judgment remain undisturbed. 
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P. Breavx, Jr., v. THerence LeBuianc, Administrator. 


The settled jurisprudence in regard to the wife’s paraphernal property is, that the husband is pre- 
sumed to exercise administration until the contrary be shown ; and that in all cases the burthen of 
proof to the contrary is on those who have an interest to contest it. 

Amere discharge signed by both husband and wife, where the latter acknowledges the receipt of a 

sum of money, is not sufficient to shift the onus of a negative proof on the wife. 


PPEAL from the District Court of the Parish of St. James, Lawes, J. 
A Beatty & Bush and F. P. Poché, for plaintiff. Berault & Legendre, for 
defendant. 

Durret, J. The above entitled causes were consolidated in the court below.* 

One of the plaintiffs, Pierre Breauz, junior, administrator of the succession of 
Scholastique Breaux, widow Etienne Part, charges that said Etienne Part re- 
ceived, for account of his said wife, on the 6th of June 1849, $2153 25, being 
the inheritance of said Scholastique in the succession of her father, Louis Breauc ; 
which amount is claimed with a recognition of the wife’s legal mortgage, &c. 

The plaintiff in the other case, Eugenie Part, one of the heirs of Etienne Part, 
demands the sale, for cash, of all the property belonging to the succession. 

The District Judge ordered the sale, for cash, of all the property, rendered 
judgment in favor of the succession of Scholastique Breaux, for the amount 
claimed, ordered thé payment of this amount by preference, and a distribution of 
the residue of the proceeds of the sale among the heirs of Etienne Part. The 
admiuistrator appealed. 

As we do not understand the attorneys of the appellant to complain of that 
part of the judgment which decrees the sale, for cash, of all the property belong- 
ing to the succession of Etienne Part, we do not purpose to express any opinion 
on this branch of the case. 

The only evidence adduced in support of the claim for $2153 25 is a release 
given by Scholastique Breauz, assisted and authorized by her husband, by public 
act bearing date June 6th 1849. The wife acknowledged, in said act, to have 
received $2153 25, before the date of the act, and out of the presence of the 
notary and witnesses “ des avant ces présentes et hors la vue du notaire et des 
témoins.” 

The settled jurisprudence of the State, in regard to the administration of the 
wife’s paraphernal property is, that the husband is presumed to exercise such 
administration until the contrary be shown ; and that in all cases, the burden of 
proof, to the contrary, is on those who have an interest to contest it. 

And this being the case, we do not consider a mere discharge signed by both 
husband and wife, wherein the latter acknowledges the receipt of a sum of money, 
sufficient to shift the onus of a negative proof on the wife. Vitrac v. Key, curator, 
2 An. 824; Gilbert & Co. v. Elizabeth Derence and husband,6 An. p. 590. 





* There seems to be an hiatus here ; and as the able Judge who gave the decision is deceased, there 
is no means of explaining it. The Records have been searched in vain for the case alluded to. 
Owing to the occupancy of the Supreme Court room by various tribunals, civil and military. since the 
Court adjourned in February 1862, the records were very mnch scattered ; and it was with great 
labor that the present Reporter gathered from confused masses of papers, all of the two hundred and 
forty-four decisions of that Court, except twelve which he has had copied from the Opinion Book, and 
of which this is one. 
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There is nothing, however, in the case at bar, to show that the amount claimed 
was actually received during the marriage ; it was incumbent on the defendant, 
Breauz, Jr..to make this fact certain, even as against the heirs of the husband. 
Justice requires that the cause should be remanded, to enable the administrator 
of the wife’s succession to make the necessary proof. And as the succession 
appears to be still under administration, the claim of the wife’s succession, if 
proved, should be paid in due course of administration. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
below remain uudisturbed in so far as it orders the sale for cash of the property 
of the succession of Etienne Part, and that it be avoided and reversed in all 
other respects. It is further ordered, adjudged and decreed, that the cause be 
remanded for further proceedings, according to law, and the directions given in 
our opinion ; the costs of the lower court incident to the sale of the property, to 
be paid by the succession of Etienne Part, those of the appeal, by the succession 
of Scholastique Breaux, and the other costs of the lower court to abide its final 
action. 


A. S. Exus v. W. W. Oxp. 


Priority of right gives priority of title in the case of a conflict between a préemption claim and the 
location of an internal improyement land warrant, on lands granted to the States by Congress. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellant. Selby & DeFrance, 
for defendant. 

Layp, J. This is a petitory action for the recovery of a tract of land. The 
plaintiff claims title by virtue of the location of an internal improvement land 
warrant, and of a patent issued by the State of Louisiana on the 27th day of 
April, 1854. The defendant claims title under the Act of Congress of the 4th of 
September, 1841, granting pre-emption rights to settlers on the public lands, and 
under a patent issued by the United States Government on the 30th day of 
April, 1859. 

The Act of Congress of the 4th of September, 1841, entitled “ An Act to ap- 
propriate the proceeds of the sales of the public lands, and to grant pre-emption 
rights,” is the origin of the titles both of the plaintiff, who claims by purchase 
from the State of Louisiana, and of the defendant, who claims as a pre-emptor by 
purchase from the United States. 

The 8th section of this Act of Congress provides: ‘“ That there shall be granted 
to each State specified in the first section{of this Act, five hundred thousand acres 
of land for purposes of internal improvement: Provided, that to each of the said 
States which has already received grants for said purposes, there is hereby grant- 
ed no more than a quantity of land which shall, together with the amount such 
State has already received as aforesaid, make five hundred thousand acres ; the 
selections in’all of the§said States, to be made within their limits respectively, in 
such manner as the Legislatures thereof shall direct, and located in parcels con- 
formably to sectional divisions and subdivisions, of not less than three hundred and 
twenty acres in any one location, in any public land except such as is or may be 
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reserved from sale by any law of Congress or proclamation of the President of the 
United States ; which said locations may be made at any time after the lands of 
the United States in said States, respectively, shall have been surveyed according 
to existing laws.” 

Louisiana being one of the States specified in the first section of the Act, the 
Legislature authorized the Register of the State Land Office, and the State Treas- 
urer, to sell the unlocated lands donated by Congress, by issuing warrants for not 
less than eighty nor more than six hundred and forty acres, and selling the same in 
the manner prescribed by the statute for the sale of the located lands. See Ses- 
sion Acts of 1844, p. 62. And accordingly, the Register and Treasurer sold to 
the plaintiff, on the 16th of January, 1849, a warrant for one hundred and sixty- 
four acres of land, donated to the State of Louisiana for internal improvement 
purposes, by the Act of Congress above mentioned. This warrant was located 
by the plaintiff upon the land in dispute, and forms the basis of his title, and is 
confirmed, so far as it was susceptible of confirmation, by a patent issued by the 
State. 

The defendant’s title has its origin, as we have said, also in the Act of Congress 
of the 4th of September, 1841. ‘The 10th section of this Act provides that : 
“ Every person being the head of a family, or widow, or single man, over the age 
of twenty-one years, and being a eitizen of the United States, or having filed his 
declaration of intention to become a citizen, as required by the naturalization 
laws, who since the first day of June A. D. 1840, has made, or shall hereafter 
make, a settlement in person on the public lands to which the Indian title has 
been, at the time of such settlement, extinguished, and which has been, or shall 
have been, surveyed prior thereto, and who shall inhabit and improve the same, 
and who has or shall erect a dwelling thereon, shall be, and is hereby, authorized 
to enter with the Register of the Land Office for the district in which such land 
may lie, by legal subdivisions, any number of acres not exceeding one hundred 
and sixty, or a quarter section of land, to include the residence of such claimant, 
upon paying to the United States the minimum price of such land,” &c. 5 vol. 
U. S. Statutes at Large, p. —. 

The defendant, intending to avail himself of the privileges granted by the pro- 
visions of the 10th section of the Act of Congress above recited, settled, in the 
month of December, 1845, on the east half of the northwest quarter of section 
twenty-five, in township twenty, north, of range eleven, east, in the district of 
lands subject to sale at Monroe in this State, and on the 2d day of January, 1846, 
filed with the Register of the Land Office at Monroe, a declaration in writing of 
his intention to claim, under the pre-emption acts of Congress, the eighty acres of 
land above described, and also the east half of the southwest quarter of section 
twenty-four, in the same township and range ; and having obtained of the Regis- 
ter of the Land Office at Monroe a certificate of entry, showing full payment for 
the quarter section of land above described, a patent was issued to him for the 
same by the United States Government, on the 30th day of April, 1859, as before 
stated. 

It thus appears that the titles of the plaintiff and defendant present a case of 
direct conflict, under the Act of Congress of the 4th of September, 1841 ; and a 
case of conflict, which is not contemplated nor provided for in the Act itself. 

The plaintiff had the right, under the Act of Congress, to locate his internal 
improvement warrant on any public land in the State which had been surveyed, 
and not reserved from sale by any law of Congress or proclamation of the Presi- 
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dent of the United States ; and the defendant had a right to make a settlement in 
person on any of the public lands to which the Indian title had been extinguished, 
and which had been surveyed prior to his settlement, and to acquire thereby a pre- 
emption right to the same. It is, however, not very clear that the plaintiff had 
a right, under the Act of Congress, to locate his warrant, separate/y, on one hun- 
dred and sixty acres of land, because the Act declares that the selections of land 
donated to the State shall be located in parcels conformably to sectional divisions 
and subdivisions, of not less than three hundred and twenty acres in any one loca- 
tion; but if it be conceded that this provision of the Act is directory, or its re- 
quirement may be dispensed with by the United States, and a location of a less 
quantity of land held to be valid, still the plaintiff’s right to acquire by a location 
of his warrant any part of the public domain in the State, subject to entry or sale, 
was not paramount to the right of the defendant, considered as a person capable 
of acquiring a right of pre-emption under the provisions of the same act.- The 
right of acquisition as between the State of Louisiana, the vendor of the plaintiff, 
and the defendant under the Act of Congress, cannot be considered in favor of the 
State, of more than equal dignity to'that of the pre-emptor ; and hence, in passing 
upon the question of title between the parties to this suit, we must ascertain and 
give effect to the priority of right acquired under the Act, to the land in dispute. 

It appears from the evidence that the defendant’s right first accrued, for as a 
pre-emptor he settled on the land in December, 1845, and filed with the Register 
of the Land Office at Monroe, on the 2d of January, 1846, a declaration in writ- 
ing of his intention to claim the land under the pre-emption Act of Congress of 
the 4th of September, 1841 ; and the plaintiff did not purchase his internal im- 
provement warrant from the State until the 16th of January, 1849, more than 
three years subsequent to the date of the settlement and claim of the defendant. 

The plaintiff, however, cal's in aid of his title, through the testimony, his pur- 
chase of the improvements of a pre-emptor, by the name of Edins, who had settled 
on the eighty acres of land in section twenty-four above described, before, or 
about the time that the defendant made his settlement on the eighty acre tract in 
section twenty-five, before mentioned. The eighty acres in section twenty-four is 
really the only land in controversy in this suit, for the plaintiff, in locating his 
internal improvement warrant, only covered with it one-half of the pre-emption 
claim of the defendant. 

The purchase of the improvements by the plaintiff, is of no avail to him in 
making out his title, because such purchase did not convey the pre-emptive right 
of the settler, but on the contrary, extinguished it. 

The plaintiff, on the other hand, seeks to impair the effect of the defendant’s 
title, by adducing in evidence an order from the Commissioner of the General 
Land Office to the Register at Monroe, directing him to return the patent issued 
in the name of the defendant for the land which is in controversy. But this order 
is of no benefit to the plaintiff, because the patent had been delivered to the de- 
fendant, and was beyond the control of the Commissioner of the General Land 
Office before the receipt of his order by the Register of the Land Office at Monroe. 
The Commissioner states in his order no reason why the patent should be re- 
turned ; nor is there anything in the record before us to show that the patent was 
unadvisedly or illega'ly issued in the name of the defendant, for the land which the 
plaintiff claims in this action. 

The defendant's right having first attached under the Act of Congress of the 
4th of September, 1841, must be maintained as the paramount title to the land, 
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confirmed as it is by a patent issued by the United States Government, and deliv- 
ered to him in pursuance of law. 

The construction that we have given to the Act of Congress of the 4th of Sep- 
tember, 1841, that is to say, that priority of right gives priority of title in the 
case of a conflict between a pre-emption claim and the location of an internal im- 
provement land warrant, is in consonance with the opinion of the Attorney Gen- 
eral of the United States, which is to the effect that the grants of land to Louisi- 
ana and other States for purposes of internal improvement, cannot be located on 
lands to which pre-emption rights exist. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 


eee 


W. H. Lercurorp & Co. v. P. G. Danneguin & Co. et als. 


In an action for a forced surrender by judgment creditors, other creditors of the insolvent may 
object to the irregularity of the proceedings. 

To justify an order for a forced surrender, the Sheriff must return the execution endorsed specifically 
“No property found after due demand.’’ Itis his duty to seize either partnership effects or 

property belonging to the individual partners, if he knew of any such. 


PPEAL from the District Court of the Parish of Ascension, Lawes, J 
W. E. Walker, for plaintiffs. Alfred Hennen, for defendants and appel. 
lants. 

Merrick, ©. J. The proceedings in this case were commenced by W. H. 
Letchford & Co. to compel Dannequin & Co. to make a forced surrender of prop- 
erty. The order for surrender was made, and one of the defendants was arrested 
and imprisoned, in order to compel a compliance with the decree. ‘T'wo out of 
the three partners made surrenders. The appellees, A. T. Bruce & Co., took a 
rule upon all parties to show cause why the surrender should not be set aside. 
The proceedings were in the following order : 

“On the 14th May, 1860, W. H. Letchford & Co., judgment creditors of the 
commercial firm of P. G. Dannequin & Co., filed in the Fourth Judicial District 
Court for Ascension, their action against said Dannequin & Co. for a forced sur- 
render.” 

“On the same day, by an order of the Judge, the defendants were ordered to 
show cause, within ten days from the service of petition and order, why they 
should not pay the judgment of plaintiffs, or make a surrender of their property.” 

“On the lst June, 1860, judgment was rendered, ordering the defendants to 
make a surrender of their property ; the judgment of plaintiffs remaining unpaid, 
and no cause being shown why the surrender should not be ordered.” 

“On the 13th July, 1860, defendants having failed to obey the previous order, 
order of arrest was granted against the defendants.” 
: “On the 19th July, 1860, Gustave Blanchard, and on the 20th July, Abrdham 

Kling, made a surrender of their property.” 

“On the 13th October, 1860, Victor Dugas was appointed provisional syndic of 
the insolvency.” 

“On the 3d December, 1860, the present rule, now appealed from, was taken 
by A. T. & J. W. Bruce, of New York city, judgment creditors of P. G. Danne- 
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quin, to set aside the proceedings in insolvency, on the ground of informalities in 
the proceedings ; and issue was joined, by answer, on 10th January, 1861.” 

“On the 14th January, 1861, judgment was rendered sustaining the rule, o3 
the ground that the demand made by the Sheriff on the writ of fi. fa. was not 
sufficient.” 

Letchford & Co. appeal. They contend that “as the defendants, P. G. Danne- 
guin & Co., have no right, under the statute, to a rescission: of the order of sur- 
render, third parties, creditors long subsequent to the acceptance of the surrender 
by the court, have no right to the rule herein taken by A. T. & J. W. Bruce.” 

A. T. & J. W. Bruce’s jadgment was in fact, however, signed May 12, 1860, 
before the surrender, and even before the fi. fa. issued, and is for $2370 58, and 
interest. 

The execution on which the petition of Letchford & Co. for a forced surrender 
was based, issued on the 14th day of May, 1860, and was returned in about a half 
an hour afterwards with the following return indorsed thereon: “ Received the 
within writ the 14th day of May, 1860, and on the same day proceeded to exe- 
cute the same by calling on P. G. Dannequin, requesting him to show property 
to satisfy the same; and he says he has no property whatsoever belonging to the 
firm of Dannequin & Co. Wherefore I make my return. Ascension, May 14, 
1860. (Signed) John H. Isley, Jr., Deputy Sheriff.” 

On the question whether the appellees have the right to object to the proceed: 
ing anterior to the surrender, it is shown, as already said, that they were judgment 
creditors before Letchford & Co. issued their execution. They cannot be consid- 
ered as creditors subsequent to the surrender. It seems to have been decided, in 
1822, that the creditors might object to the regularity of the proceedings. Sce 
the case of Wikoff et al. v. Duncan’s Heirs,10 M. R. 667; 14 An. 424. Weare 
not prepared to disturb this ruling of the court. 

The Sheriff’s return is clearly insufficient to justify the order for a forced surren- 
der. The statute authorizes the order, after the execution has been returned “ no 
property found after due demand.” The demand upon Danneguin was insuffi- 
cient, because, in his reply, he left it to be inferred that the other partners had the 
effects of the firm. 17 L. R. 416. The return, moreover, docs not show that 
there were not both partnership effects and property belonging to the individual 
partners. If the Sheriff knew of any such effects, it was his duty to seize them. 
See Levois v. Thibodeaux, 13 An. 264. 

It is, therefore, unnecessary to consider whether the surrenders made are also 
formal. Judgment affirmed. 

Durret, J., recused himself for interest. 
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Wituam J. Minor v. Hotpen Wraicar. 


Damages arising ex delicto cannot be recovered unless specifically proved. 
Per curiam : A strict and rigid application of the articles of the Code on the title of predial servitudes 
would be destructive to agricultural industry. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
F. 8. & J. S. Goode, for plaintiff and appellant. Connoly & Rightor, for 
defendant. 

Durret, J. The parties to this suit are owners, each, of a plantation lying in 
the parish of Terrebonne, in a horse-shoe bend of Bayou Black, so that either 
track may properly be said to be in the rear of the other. 

The plaintiff having cut a large canal along the whole extent of the dividing 
line of the two estates, and thrown the dirt, in the shape of a levee of 2 ft. 5 in. 
to 3 ft. 3 in. in height, between the canal and the defendant’s land; the latter 
made two ditches, running from the front of his plantation to the plaintiff's 
canal, and emptying into the canal ; whereupon the plaintiff instituted this action 
to compel the defendant to close his ditches at the points where they fall into the 
canal, claiming besides damages for the illegal acts of his neighbor. 

The defendant, on his part, claimed the right of a legal servitude, resulting 
from the situation of the place, and consequently asks the removal of the levee ; 
he also demands that the dividing line of the rear of the two estates be judicially 
fixed, and sets up a claim in reconvention for the damages sustained by reason of 
said obstruction. 

The District Judge ordered the levee to be razeed, rejected the claim in 
damages asserted by both parties, and adopted, as the true line of division, the 
one which answered the certified sketches of the original surveys of the United 
States. 

The plaintiff appealed. 

The District Court properly rejected, in toto, the claim in damages, as neither 
party undertook to prove any, specifically. 

The District Judge, in the absence of any suggestion of error, also correctly 
adopted, as the dividing line of the two estates, the one drawn by the surveyor 
appointed in the case, in accordance with the original surveys of the United 
States. 

As to the point of servitude, the evidence indicates a gradual fall of the land 
of the defendant, from the front to the rear, or, in other words, to the canal 
spoken of, with a slight tendency toward the lower back corner which is six 
inches lower than the upper back corner ; the fall from the front to the rear 
being 21 68-100 ft. 

The canal of the plaintiff extends about nine arpents higher up and lower 
down than the whole extent of the back line of the defendant, and the waters 
which accumulate against the above levee, must, either remain dormant, or find 

their way at each extremity of the plaintff's levee, should no obstractions exist 
on his neighbor’s lateral lands, to wit : the plaintiff above and Dr. Boykin below. 

It further appears from the evidence, that there is a natural flat surface, or 

nearly so, for a distance of 150 feet on either side of the cana', and that there 
is a swamp back, to which the accumulating water would, if unobstructed, find 
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its way ; this swamp runs into Bayou Tiger which empties in Bayou Black, at 
about 22 miles below the defendant’s place. 

It also appears that the defendant has cut, altogether, three ditches, which all 
terminate in the canal above described, two prior and one since the inception of.the 
present action ; and that, according to the dividing line adopted and fixed by the 
District Judge, the levee along the canal is at some points partly on the de- 
fendant’s land. 

The plaintiff's overseer says that by opening the levee three feet at every 
arpent, the defendant’s land would be perfectly drained without the necessity of 
ditches. 

It is evident, from the above résumé, that the plaintiff has obstructed, in a 
manner unwarranted by law, the natural flow of the water of the defendant's 
plantation, and furthermore that he has committed another wrong (which, how- 
ever, the evidence shows was not intentional) by erecting some portions of his 
levee on his neighbor’s land. It is equally evident that the defendant violated 
the rights of property when he opened his ditches into the land of the plaintiff, 
for the purpose of reaching the afore-mentioned canal. 

This court has, on more than one occasion, expressly declared that a strict and 
rigid application of the articles of the Code on the title of predial servitudes would 
be destructive to agricultural industry. Martin v. Jett, 12 La. 503. Sowers & 
Jameson v. Shiff et als., 15 An. 300. 

In determining cases of this kind, we must never lose sight of the interest of 
both parties, but it should be our care, whenever a legitimate case presents itself, 
to make such an application of the law as will, by imposing mutual obligations 
on the owners of both properties, render effective the servitude due to the lower 
estate without subjecting thé upper one to unnecessary and injurious charges. 

It is unnecessary to add, that we must be guided, in our appreciation, by the 
peculiar and varied facts of each case. 

Thus in the case before us, the plaintiff should not be made to level his entire 
levee, should the water which flows on the flat bottom, which extends on both 
sides of the canal, find its natural way to the back swamp, at the upper corner of 
the defendant’s land ; but in such a case the plaintiff should be ordered to leave 
at this point a sufficient opening to carry off all the surplus water of the de- 
fendant’s land. 

To proceed further with our idea, should the accumulating water flow, on its 
whole breadth, by a natural slope, to the swamp, then the plaintiff should be 
ordered to open his levee, at such points as will fully relieve the lower estate. 

We are unable, with the evidence before us, to dispose finally of this part of 
the case, as the location of the back swamp and the point of drainage, are not 
sufficiently shown ; we will consequently remand this branch of the cause. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court, in so far as it rejects the several demands in damages, and fixes the 
boundary line between the litigants, and the costs of survey. be and the same is 
hereby affirmed. It is further ordered, adjudged and decreed, that as to the 
question of servitude, the judgment of the District Court be reversed and avoided, 
and that the case, on this point, be remanded back to the lower court for further 
proceedings according to law and tbe principles enumerated in our opinion ; the 
defendant paying the costs of the appeal, and the costs of the lower court, others 
than those of survey, &c., to await the final action of the court a qua. 
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Spencer Frevp & Co. v. Paut Cooks et als. 


The fact that a plaintiff has, in a previous suit, recognized defendants as forming a company, without 
any reference to its having been regularly incorporated, is not such an admission as will estop him 
from showing that the company has no legal existence as a corporation. In order to estop him 
there should at least be an admission jhat the company was entitled to exercise corporate rights 
and privileges. 

The fact, that a party is shown to have bargained with a company through its representative officers, 
may, in the absence of a stipulation to the contrary, give rise to the inference that he intended to 
look to the members jointly for the amount of their subscription ; but if, instead of a corporation, 
the company should form no mere than a commercial partnership, such an inference should not 
prevail over the recognized legal rights of the parties—particularly where it is not shown that he 
was in a situation to have known certainly as to the existence or non-existence of the corporation. 

The failure of a company, in forming a corporation, to obtain the authorization or certificate of the 
District Attorney or Judge, and to have the act of incorporation duly recorded, is not a mere infor- 
mality within the meaning of the 8th section of the Act of 1852, but a substantial omission which 
strikes the act of incorporation with nullity. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Bonford, Singleton & Clack, M. M. Cohen and H. Dugué, for defendants 
and appellants. L. M. Day and B. Egan, for plaintiffs. ‘ 

Voorntgs, J. The main question at issue between these parties is, whether 
the defendants are a commercial firm, and, therefore, bound solidarily as partners, 
or whether they compose an incorporated company, the individual members of 
which would be bound to the amount of their subscriptions, respectively. 

It is, however, contended that the plaintiffs are precluded from showing that ' 
the defendants de not constitute a corporation, because, in a. previous suit, the 
former recognized the corporate capacity of the latter ; and secondly, because the 
contract, which is the basis of the present demand, was made with the company, , 
as such. 

The suit to which reference is made is not offered in evidence,—that is, the 
pleadings of the case. But there is in this record the following admission : “Ad- 
mitted that a similar suit was brought in the Sixth District Court, on the 3d day 
of June, 1856, on the same bill and note sued on in this case, and that judgment 
of nonsuit was rendered, and said judgment was affirmed by the Supreme Court.”’ 

By reference to this decision of the court it appears, that, although the members 
of the company were personally cited, yet there was, in the petition, no prayer for 
citation or judgment against them individually ; and that the Bone Black Com- 
pany, as such, had not been cited at all: hence the judgment of nonsuit. 

The evidence introduced in that case, in the court below, was admitted as proof 
on the trial of the present demand; but not so as regards the pleadings of the 
former suit. . 

The admission that the two suits are similar, is, we suppose, intended to supply 
this omission. 

The recognition by the plaintiffs, that these defendants were members of a com- 
pany styled the Bone Black Company, and administered as a company, does not 
preclude them from showing that the company has no legal existence as a corpo- 
ration. It is not the less a company, whether or not incorporated in accordance 
with the laws of the State; but, as a consequence, it may or may not have the 
rights and privileges which appertain to those institutions. 

In order to estop the plaintiffs, there should, at least, be an admission that the 
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company was entitled to exercise corporate rights and privileges. The petition 
styles the defendants as being members of the Bone Black Company, without there 
being any reference made to the fact of this company having ever been incorpo- 
rated. There is, therefore, no judicial admission, on the part of the plaintiffs, of 
the existence of the Bone Black Company as an incorporated company. 

But there is another ground urged as un estoppel: that the indebtedness was 
incurred with the company, as such. There is_no doubt that the transaction was 
with the company, which then was represented by its constituted officers ; but the 
most that can be made of this, is, that in the absence of any stipulation to the 
contrary, it may be inferred, that the plaintiffs intended to look for payment, not 
to the members personally and in solido, but to them jointly, for the amount of 
their subscription. Now, if it be granted that the company, instead of a corpo- 
ration, was in fact a commercial partnership, it would be extremely dangerous to 
hold that such an implication should prevail over the recognized legal right of the 
parties, the more so, where it is not shown that they were in a situation to be 
aware of the true state of facts as to the existence or non-existence of the corpo- 
ration. Parties are not presumed easily to abandon their rights. 

The case of Pochelu v. Kemper is not in point. It was there decided that, hav- 
ing obtained a judgment against the company as a corporation, the plaintiff was 
afterwards estopped from denying its corporate capacity. This was a solemn ad- 
mission made by the party, and acted upon by the court in rendering final judg- 
ment. And that admission covered the very point of the existence of the corpo- 
ration; whilst, in the case under consideration, the admission falls short in this 
respect. 14 An. 308. 

The question then occurs whether the Bone Black Company was duly incorpo- 
rated under the laws of the State. And, in this connection, it is proper to state 
that there is no charge preferred that the company has forfeited its charter. 

The defendants’ charter is assailed on the ground that they did not comply with 
the law on the subject of the formation of corporations,—such, for instance, as 
regards the fiat of the District Attorney or District Judge,—the use of a common 
seal,—and the filing of the act or charter in the office of the Secretary of State. 
To this the defendants answer, that these forms are not essential, and that the cor- 
porators are protected under the 8th section of the statute of 1852, which pro- 
vides as follows, to wit: “ Nor shall any mere informality in organization have 
the effect of rendering a charter null, or of exposing a stockholder to any liability 
beyond the amount of his stock, provided the provisions of this Act have been 
substantially complied with.” Sess. Acts, p. 131. 

This clause distinguishes between mere informalities and a substantial compli- 
ance. The first section makes it “ lawful for any number of persons, not less than 


' six, on compliance with the provisions of this Act, to form themselves into and 


constitute a corporation for the following purposes,” &¢. It is evident that the 
total failure to comply with the requisition to obtain the authorization or certifi- 
cate of the District Attorney or Judge, and to have the a¢t of incorporation duly 
recorded, is not a mere informality ; and that the parties cannot be said to have 
substantially complied with the requirements of the law. The text says that it is 
upon the compliance with the provisions of the statute, that the parties shall form 
themselves into, and constitute a corporation. A non-compliance, therefore, must 
be fatal to the act of incorporation : indeed, this nullity results from the terms of 
the 8th section of the Act of 1852. 
Judgment affirmed. 
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JosepH E. Witson v. ALEXANDER WILSON. 


A mandatary acting for himself as well as others cannot recover on a quantum meruit. The procura- 
tion is gratuitous unless there has been a contrary agreement. C. C. 2960. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
‘aples & Eustis, for plaintiff and appellant. Benjamin, Bradford & Fin- 
ney, for defendant. 


Bucuanan, J. Plaintiff and defendant, with others, all heirs of Joseph and 
Lavinia Erwin, brought a chancery suit in the United States Circuit Court in 
New Orleans, against sundry parties, to annul a compromise and settlement of the 
successions of the said Joseph and Lavinia, as having been made in fraud of the 
complainants, and in error as to their rights. 

Plaintiff acted as agent of many of his fellow complainants in preparing this 
suit for trial; and-stipulated with them for a compensation for his services so 
rendered, which compensation he has received. 

He now sues his brother, the defendant, for the sum of five thousand dollars, 
being about fifty per cent. of the amount coming to the latter under the decree in 
the chancery suit. This demand is founded upon a contract, which is alleged in 
plaintiff's petition in the following terms : 

“ Your petitioner avers that the said Alexander Wilson also employed your pe- 
titioner to prosecute his interest in the said suit, promising to pay him whatever 
might be the value of petitioner's services.” 

Defendant pleads a general denial ; and also specially denies that he ever made 
any other contract with the plaintiff in regard to the institution or prosecution of 
the suits referred to in the petition, than one which he annexes to his answer: a 
contract in writing, bearing date the 24th August, 1847. 

By a supplemental petition, plaintiff asked for a jury trial: which was had, and 
resulted in a verdict for defendant. Plaintiff appeals. 

The question was one of fact. Taintiff claimed upon an alleged contract ; and 
defendant alleged a totally different contract. The jury have found this question 
in favor of defendant ; and a careful scrutiny of the evidence has not disclosed to 
us any error in this finding ; but the contrary. 

It must be remarked, that plaintiff does not claim for professional services. He 
was not a lawyer, but one of the parties complainant. There were several law- 
yers engaged for the complainants, whose services have been very liberally com- 
pensated. The interest of plaintiff and defendant in the suit was equal, and their 
share of the judgment recovered, after deducting lawyers’ fees, was the same— 
about eleven thousand dollars each. 

It is clear, therefore, that whatever care, pains, and time were devoted by plain- 
tiff to this business, he was laboring for himself and in his own interest ; although, 
in point of fact, his labor profited others as well as himself. In such a state of 
facts, no action could have been maintained upon a bare quantum meruit, It 
was incumbent to allege, and to prove, a specific contract, The contract proved 
in this case, does not entitle the plaintiff to recover anything from the defendant. 
In this connection it is not amiss to mention, ag a fact proved in the record, that 
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_ plaintiff has been richly remunerated by his other co-plaintiffs and co-heirs for his 
labor and loss of time in prosecuting his and their interests; having received, in 
addition to what he recovered in his own right, about forty-five thousand dollars 
in cash and notes at one, two and three years, proceeds of the litigation in ques- 
tion. 

Judgment affirmed, with costs. 


LazaR Banam v. Jacop H. Lanerterp and N. Gatartas, Sheriff. 


Where defendants take separate appeals and file distinct bonds, one transcript will suffice. A doubt- 
ful error in the record, not essential, will not be sufficient ground for dismissal. 

The Sheriff is the officer of the law charged under the writ of execution with certain duties, and his 
acts (where there is no improper interference on the part of the creditor) are at the risk of the 
defendant in execution who has it in his power to dispense with the services of the Sheriff by pay- 
ing the debt. 

Asale of the debtor’s property and the execution of a twelve months bond does not discharge the 
judgment. 


PPEAL from the District Court of the Parish of ®t. Tammany, Martin, J. 
A. Hennen and J. B. Grayson, for plaintiff. Jesse R. Jones, for defendants 
and appellants. 

Merrick, ©. J. The appellee moves to dismiss the appeal in this case, on the 
ground that the transcript is incomplete, as appears by the certificate of the clerk, 
—and because each defendant took a separate appeal, and but one imperfect 
transcript has been filed. The clerk's certificate is in the usual form, but is fol- 
lowed by a qualification annexed to the statement that the transcript contains 
all the evidence adduced, viz: “Except the second advertisement of timber 
referred to in the Sheriff's return, p. 51, and in testimony of D. Tally, page 20, 
which 2d advertisement I have no knowledge of—do not recollect even having 

° - seen it, and it cannot be found in my office.” There is nothing in the note of the 
testimony to show that the document referred to by the clerk was offered in evi- 
dence, and the testimony renders it doubtful whether any such document ever 
existed, The appellant cannot be deprived of his appeal by a statement of this 
kind volunteered by the clerk. It may well be treated as surplussage. 

On the second ground it is sufficient to observe, that we have one complete 
transcript containing the bonds of both appellants before us, and nothing would 
be gained by filing another transcript, except additional costs to the officers of 
court. 

The motion to dismiss, is overruled. 

On the merits : 

J. H: Langfield obtained judgment in solido against Louis L. Morgan, as 
maker, and the plaintiff, Lazar Baham, as indorser of a promissory note. Exe- 
cution having issued upon the judgment, the sheriff, Galatas, seized a quantity of 
hewn timber belonging to the defendant, Morgan. Baham, the plaintiff in injunc- 
tion, was placed by the Sheriff as keeper over the timber. The same was offered 

. for sale for cash with the benefit of appraisement, but not sold, for want of a 
sufficient bid. During the interval between the cash and twelve month’s sale, 
Morgan removed the timber which was in a raft in the Chefuncte river, intend- 
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ing to supply its place with other timbers of like dimensions and quality. He 
attended at the day of sale and offered the other timber, and to waive the ad- 
vertisement and consent to an immediate sale, but from the absence of the Sheriff, 
or some other cause, the sale was not made. This execution was retarned by 
order of Langfield’s attorney, unsatisfied. A new execution issued, and the 
property of Lazar Baham, the endorser, was seized. He injoined, and on the 
trial of the case his injunction was perpetuated, and Langfield and the Sheriff 
appeal. . : 

The plaintiff and appellee, Baham, contends in this court, that the plaintiff in 
execution, Langfield, must be considered as trustee for the benefit of plaintiff, of 
the property of Morgan, seized under execution, and having lost the advantage 
of the seizure by the neglect of the Sheriff, his agent, and his own connivance in 
not pursuing his remedies against the Sheriff for such neglect, he cannot subro- 
gate the plaintiff, Baham, to his rights under the first execution, and the latter 
is, therefore, discharged. 

If it be conceded that the endorser or surety has the same means of defence after 
judgment as before, for the subsequent acts of the creditor, we are by no means 
prepared to admit that the Sheriff is so exclusively the agent of the seizing cred- 
itor, that his omissions of duty are to be visited as penalties upon such creditor 
without any fault on his part. 

The sheriff is the officer of the law charged under the writ of execution with 
certain duties, and his acts (where there is no improper interference on the part 
of the creditor) are at the risk of the defendant in execution, who has it in his 
power to dispense with the services of the Sheriff, by paying the debt. See 
Sewell’s Sheriff, p. 191, Chap x., 2 L. R. 280. In such case, payment, or the 
conversion of the debtor’s property into money, under the execution, will alone 
discharge the execution. Even a sale of the debtor’s property, and the execu- 
tion of a twelve month’s bond does not discharge the judgment. 2 An. 240; 3 
An. 382. 

The defendant Langfield can hardly be charged with a neglect of duty when 
the property was removed while under the plaintiff's own guardianship. It fol- 
lows, the injunction must be dissolved. 

The judgment bears eight per cent. interest. 

The defendants have proved special damages to the amount of fifty dollars, 
attorney’s fee. 

it is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed by the court, that said injunction be dissolved, and that plaintiff's demand 
be rejected, and that said defendant do recover and have judgment against the 
said Lazar Baham, as principal, and Gustave Dupart, as surety, in solido, for the 
sum of fifty dollars special damages ; and it is farther ordered, that the plaintiff 
pay the costs of both courts. 


* Bana 
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Tuomas Y, Brent, Son & Co. v. James H. Snovse et al.—Twymay, 
Gooptor & Hoskins, Intervenors. 










A vendor’s privilege does not apply to contracts made in a State where no such privilege exists ; even 
if a portion of the goods were ia New Orleans at the time of the contract—movyables having no situs, 
as a general rule. 

The vendor’s privilege on movables is unknown to the common law. 










PPEATI, from the Third District Court of New Orleans, Duvigneaud, J. 
G. P. McPheeters, for plaintiffs and appellants. Chas. A. Taylor and T. H- 
Kennedy, for defendants. 

































Durret, J. The parties to this suit were before us last year, on an appeal 
from the following judgment: “ In this case, for the reasons assigned in the writ- 
ten opinion of the court this day delivered and on file: It is ordered, adjudged 
and decreed, that the plaintiffs’ petition be dismissed ; that the attachment herein 
issued be dissolved; that the intervention herein filed by J. W. Twyman, J. R. 
Goodloe and J. E. Hoskins, be maintained; and that the property attached be 
delivered to them, and that plaintiffs pay all costs of suit.” This judgment was 
affirmed, with the single reservation “of the rights of the plaintiffs, as creditors 
with the vendor’s privilege.” See reported case, 15 An. 110. 


The debt of the plaintiffs having matured, they renewed their action by attach- 
ment, citing all the parties to the original suit. 

As the p'aintiffs avowedly prosecute this action by reason of the reservation 
made in our former decree, a recovery must necessarily depend on the proof of a 
privilege. 

All the parties in interest reside in the State of Kentucky, and the sale of the 
movables herein attached was made in the place of their domicil. 


The privilege claimed by the plaintiffs must, therefore, result from the laws of 
Kentucky, for the vendor's privilege recognized under our Code does not apply to 
such a case. 

The fact that a portion of the goods conveyed was, at the date of the contract, 
in New Orleans, does not alter the case, for, as a general rule, movables have no 
situs. 

Now it is in evidence that the common law is the basis of the jurisprudence of 
Kentucky, and we all know that the vendor's privilege on movables is unknown 
to the common law. C. C.10; Whiston v. Stodder, 8 M. 98 ; Colt v. O’Callaghan, 
2 An. 984; Copley v. Sanford, 2 An. 335; Hennen’s Dig. p. 1070, No. 28. 

The case of Beirne & Burnside v. Patton et al. 17 L. 589, is an exception to the 
general rule that movables have no locality, and has no application to the case 
at bar, for in that case the plaintiffs were citizens of this State, pursuing rights 
created in the State, while here they are all citizens of another State, attempting 
to enforce obligations and contracts created in their own State. 








We therefore conclude, that the District Judge properly rejected the claim of 
the plaintiffs, but erred in condemning them to pay five per cent. per annum in- 
terest on the amount attached in the hands of the garnishees, as also two hundred 
dollars counsel’s fees. We do not think that this is a proper case for damages ; it 
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is not a case of injunction; the plaintiffs are not in possession of the funds at- 
tached, and they litigated their pretensions under a decree of this Court. 

It is therefore ordered, adjudged and decreed, that the five per cent. per annum 
interest, and the two hundred dollars, allowed by the judgment of the District 
Court, be rejected, and that the judgment, amended as above, be affirmed, the ap- 
pellees paying costs of appeal. 





Tue Srate on the relation of Jonn Suetron et al., praying for a 
Mandamus v. the Jupce or tHe Seventa Jupicrau Disrricr. 


Where parties arrested for an offence punishable at hard labor appeared and waived the examination 
before the magistrate, whereupon the prosecuting witness—the magistrate refusing to force them 
to an examination—obtained from the District Court a writ of mandamus peremptorily ordering the 
magistrate to compel their appearance and examination, from which order the prisoners sought an 
appeal which was refused—Held : That under the Constitution the Supreme Court has appellate 
jurisdiction of questions of law in criminal cases where the offence charged is punishable with 
imprisonment at hard labor. 


An appeal may be taken from a final decision of the District Court on any collateral question of law 
raised in a case on which the Supreme Court has appellate jurisdiction. 


PPEAL from the Judge of the Seventh Judicial District, John McVea, J. 
McVea & Hunter, for relator. 

Merrick, C.J. The relators, it appears from the petition and answer, were 
arrested and brought before Wm. D. Gayle, Esq., Justice of the Peace for the 
parish of East Feliciana, on an affidavit charging them with assaulting the pros- 
ecuting witness, with a dangerous weapon with intent to murder. 

When the relators were brought before the magistrate they waived an exam- 
ination and tendered their bonds for their appearance before the District Court. 
Their bonds were accepted, and they were discharged from custody. 

‘Subsequently, the magistrate summoned the witnesses, and notified the accused 
to attend at his office, in order that the examination of the witnesses might be 
reduced to writing. The relators attended before the magistrate with counsel, 
and objected to go into an examination of the witnesses, on the ground that the 
magistrate had no further jurisdiction over them. 

The magistrate being of the same opinion, bound the witnesses over to appear 
before the District Court, and refused to examine them. 

Thereupon the prosecuting witness applied to the District Court for a man- 
damus to compel the magistrate to cause the relators to come before him and 
examine the witnesses, in order to perpetuate their testimony. After a hearing 
upon the application, the District Judge made the following decree, viz: “ This 
case being taken up after regular assignment, and the law and the evidence being 
in favor of relator, it is therefore decreed, that the rule be made absolute ; that 
a mandamus issue peremptorily, commanding W. D. Gayle, Justice of the Peace, 
to proceed and examine the parties accused in the case of the State v. John 
Shelton, James P. Shelton and James Mansker ; that he cause said accused parties 
and the witnesses in said prosecution to appear before him on a day to be fixed 
by said W. D. Gayle, Justice of the Peace; that he examine the witnesses on 
the part of the State, and the defendant, on oath ; that he reduce said depositions 
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to writing, and that he return said depositions with his proces verbal to the 7th 
District Court for said parish, as the law directs ; the defendant to pay costs. 

From this decree the relators, as well as the magistrate, applied for an appeal, 
which was refused them. 

The present is an application for a rule against. the District Judge, to show 
cause why a mandamus should not issue to compel him to grant the appeal. 

The District Judge has accepted service and filed an answer in this court, and 
consents that if the same be insufficient, the mandamus issue at once. 

He contends that his decision was right, and that the order of the court cannot 
work any injury to the parties. 

The question before us is simply this, does an appeal lie from the order of the 
Judge ? 

The offence charged against the relators appears to be one punishable by im- 
prisonment at hard labor. Phillip’s Dig. p. 136, sec 9. 

The Constitution gives this court appellate jurisdiction of questions of law, 
whenever the offence charged is punishable with imprisonment at hard labor. 
Const., Art. 62. 

A question of law was then raised in the District Court in a case over which 
this court has appellate jurisdiction, and the question of law cannot be revised 
by this court in any other manner than by a direct appeal from the decision on 
this collateral matter affecting the rights of the accused, for the decision on this 
branch of the case is final. 

Whether the District Judge was right or wrong in his conclusions in his judg- 
ment can be fully determined on appeal. 

If he was wrong in ordering the Justice of the Peace, who had decided the 
case on his own convictions of the law, to bring the parties accused before him 
a second time and compel them by arrest or otherwise to submit to an examination 
which they had lawfully declined, then his decision might work an irreparable 
injury by extorting from the parties statements and admissions prejudicial to 
their rights. 

It therefore appears to us that the parties, under the Constitution, have a right 
to appeal. See White v. Cazenave, 14 A 57. 

The mandamus must issue. 
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Sampson Biossman et als. v. Caprarn Hooper, Steamer Lauret Hiit and 
Owners. 


The defendant was a common carrier ; and, as such, he was responsible for the baggage of passen- 
gers. A loss suffered in consequence of the fault of the defendant’s servant must be made good. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
M. Grivot, for defendants and appellants. M. Reynolds and John M. Leg- 
gett, for plaintiffs. 

Bucuanan, J. Plaintiff's daughter took passage on board the Laurel Hill 
from New Orleans to Port Hudson. Her baggage, contained in a trunk with 
her name on a card attached, was put on board the boat. 

This trunk was put out, by mistake of the porter of the boat, at a landing in 
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the Parish of St. James—the Vacherie post office. It was missed when the boat 
was just below Baton Rouge ; and the porter recollecting that a trunk answering 

“the description had been put ashore below, the Laurel Hill engaged to forward 
the trunk, if it could be found, by the Capitol or Princess, river packets, to Port 
Hudson, and thence to Clinton, via the Clinton & Port Hudson Railroad. 

On the return trip of the Laurel Hill down the river, the trunk was obtained at 
the Vacharie post office, and taken by the Laurel Hill to New Orleans, where it 
was put on board the Princess. A receipt was taken from the Princess for the 
trunk, in the following words : 

“ Received in good order, from steamer Laurel Hill, on board steamer Princess, 
New Orleans, April 27th-’58, one trunk, freight paid—Miss Blossman, Clinton, 

Pt. H. R. R., Pt. Hudson.” 

’ The trunk was forwarded to Clinton per railroad; and when received by plain- 
tiff’s daughter, was found to have been broken open, and robbed of the greater 
part of its contents. 

The value of the contents of the trunk, as charged in the petition, is proved. 

The evidence leaves us entirely in the dark as to the precise place at which the 
trunk was robbed. It is only certain that this must have been done between the 
original putting of the trunk on board the Laurel Hill by plaintiff, and the recep- 
tion of the trunk by his agent at Clinton. 

The defendant was a common carrier. As such, he was responsible for the bag- 
gage of passengers. CO. C., Arts. 2722, 2725, 2936, 2937, 2938, 2939. 

The loss suffered by plaintiff was the consequence of the fault of the defendant’s 
servant. 

But it is contended by defendant’s counsel, that the liability of the defendant as 
carrier was released by the agreement made with plaintiff’s agent, and the subse- 
quent delivery of the trunk to the Princess, in pursuance of that agreement. We 
do not so understand the legal effect of the evidence on this point. Had the 
trunk not been put ashore at the Vacherie post office, the plaintiff's daughter 
would have taken it ashore with her at Port Hudson, and the defendant’s respon- 
sibility of carrier would there have terminated. But inasmuch as the young lady’s 
baggage could not have been delivered to her at the landing of Port Hudson, and 
her ultimate destination was Clinton, the other terminus of the railroad, the de- 
fendant came under a special engagement to deliver the trunk to her at Clinton, 
and thus save her the loss of time (perhaps fruitless) of waiting at Port Hudson 
for the arrival of another steamboat with her trunk. Under this special contract, 
we hold the defendant bound for the safe delivery of the trunk and its contents in 
Clinton. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. : 

Durrs., J., recused himself for relationship to a party. 
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James Topp & Co. v. B. F. Youne. 


The death of a party to a suit is no cause for its dismissal : the survivors of the partnership or the 
legal representatives of the deceased may be made parties on petition. 


i AL from the District Court of the Parish of Tensas, Farrar, J. 
Reeves, Collier & Farrar, for plaintiffs and appellants. P. B. Shaw, for 
defendant. ; 

Lanp, J. The question presented in this case for our decision is one of prac- 
tice. The plaintiffs, James Todd and John R. Pioneer, who composed the com- 
mercial firm of James Todd & Co., sued the defendant for a balance of account. 
Afier service of citation and before issue joined, John R. Pioneer died ; and the 
defendant filed an exception to the right of the surviving partner, James Todd, to 
prosecute the suit and stand in judgment. Thereupon the surviving partner filed 
a supplemental petition, in which he prayed for permission, as liquidating partner, 
to prosecute the suit against the defendant for the benefit of the firm, and for such 
other relief as the nature of the case required. The plaintiff, in his supplemental 
petition, admitted the death of his partner. The exception was tried on the ad- 
mission, and was sustained, and the suit dismissed at plaintiff’s costs. 

The District Judge should have overruled the exception and continued the suit, 
with leave to the surviving partner to make the legal representatives of the de- 
ceased, parties to the suit. McCord v. The West Feliciana Railroad Company, 
1 R. 519. 

It is therefore ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, and this cause remanded for further proceedings according to 
law ; and that defendant and appellee pay the costs of this appeal. 
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D. S. Vinson v. Ezexiet, Graves. 


The tenant of a predial estate cannot claim an abatement of the rent, under the plea that during the 
lease either the whole or part of his crop has been destroyed by accidents, unless those accidents 
be of such an extraordinary nature that they could not have been foreseen by either of the parties 
at the time the contract was made, such as the ravages of war extending over a country then at 
peace, &c. The overflow of the Mississippi River is of such frequent occurence that it does not 
come within the above category. A crevasse itself cannot be considered as an “ extraordinary 
accident.’ 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff. B.D. Roberts and C. A. DeFrance, 
for defendant and appellant. 

Lanp, J. This suit was instituted to recover the sum of six hundred and fifty 
dollars, the stipulated rent of a tract of land leased by plaintiff to defendant for 
the year 1858. The defendant in his answer admits that he leased from plaintiff 
one hundred and sixty acres of land, situate in the parish of Carroll, in this 
State, at the rate of $4 00 per acre; but pleads in bar of the demand for rent, 
that the land leased by him was overflowed, and remained inundated for a long 
period, during the year 1858 ; that by reason of the overflow, the crop planted 
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by him was totally destroyed, and the land itself was rendered unfit for the 
purpose for which it had been originally leased, by reason of the continuation of 
the overflow until the latter part of August of said year. 

The overflow, its long continuance, and the total destruction of the defendant’s 
crop, were fully proved on the trial in the court below ; the Judge a quo, how- 
ever, rendered a judgment in favor of the plaintiff, from which the defendant 
prosecutes the present appeal. 

The question submitted for our decision in this case is: Was the overflow of 
the Mississippi River during the year 1858, one of those extraordinary and un- 
foreseen accidents which entitled the defendant, who was the tenant of a predial 
estate, to claim an abatement of the stipulated rent. 

Article 2714 of the Civil Code, declares that the tenant of a predial estate 
cannot claim an abatement of the rent, under the plea that during the lease 
either the whole or a part of his crop has been destroyed by accidents, unless 
those accidents be of such an extraordinary nature, that they could not have 
been foreseen by either of the parties at the time the contract was made, such 
as the ravages of war extending over a country then at peace, and where no 
person entertained any apprehension of being exposed to invasion, or the like. 

The overflow of the Mississippi River is of such frequent occurrence that it 
cannot be regarded as belonging to that class of oxtraordinary and unforeseen 
accidents which entitle the tenant of a predial estate to an abatement of the 
rent. Indeed the overflows of this river are so frequent that a system of levees, 
has been constructed under the authority of the State, for the purpose of pre- 
venting, we may say, the annual inundation of its banks; and so frequently have 
the waters of this river made breaches in the levees, that even a crevasse itself 
cannot be considered as an extraordinary accident in the sense of article 2714 of 
the Code, and as such entitle the tenant of a predial estate to a reduction of the 
stimulated rent, although such crevasse shonld be the means of overflowing the 
land leased by the tenant, and thereby destroying a part or the whole of his crop. 

The periodical overflow of the waters of a river, is not an extraordinary acci- 
dent ; and if a party seeks to give to an invndation that character, he must 
show that it was unusual, unforeseen, and one to which the country was not or- 
dinarily subjected. See Troplong, Du Louage, Nos. 207,211. The frequency 
of overflows and of crevasses in the levees on the Mississippi River, is not disputed 
in this case, but is on the other hand sufficiently established by the evidence. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 





Feurx G. Orrut v. Serapuin Bourceots et als., School Directors. 


The Act of 1855 has not fixed the amount to be paid to teachers in the Public Schools, and where 
there is no contract they can recover on a quantum meruit. 


PPEAL from the District Court of the Parish of Assumption, Roman, J. 
L. D. & F. T. Nicholls, for plaintiff and appellant. Carver & Lauve, for 
defendants. 


Voorutes, J. The plaintiff sues for the value of his services as a teacher of 
the Public Schools. 


VINSON 


v. 
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He claims on a quantum meruit ; and the defendants, who are the directors of 
the Public School, oppose this demand on the ground, as they contend, that, 
under the 16th section of the Act of 1855, organizing the Public Schools, the 
teachers are entitled only to a fixed rate or salary. 

The section in question reads as follows : 

“ Whenever the children attend any school in the parish beyond the limits of 
their district, their tuition shall be paid for out of the funds belonging to their 
district, upon the warrant of the directors of the district in which the school is 
kept, at the same rate as if the school were kept in their own district, and the 
same shall be charged to the district to which they properly belong.” 

The above section does not fix the rate of compensation due to the teacher, but 
merely apportions the funds of the district pro rata between those pupils who 
attend in the district, and in an adjoining district. The object of the statute is 
to distribute a common fund on an equitable basis. 

The 6th section of this statute does not limit the compensation of the teacher 
to the sum of four dollars per annum for each pupil taught. This is the amount 
to be paid to each parish for the number of educable children, whether or not 
they attend the public schools. 

The law has not fixed the amount to be paid to the teachers for their services ; 
and, if this matter be not regulated by contract between them and the school 
directors, the former’s services must be tested on a quantum meruit, and accord- 
ingly remunerated. Mailhe v. Fournet, Treasurer, 13 A. 607. 

The record, however, does not show sufficiently the value of the plaintiff's ser- 
vices ; and, for this purpose, the cause must be remanded. 

It is therefore ordered and decreed, that the judgment of the District Court be 
avoided and reversed ; and that this cause be remanded for a new trial, the de- 
fendants and appellees paying the costs of appeal. 


Srare or Louisiana, on the relation of Popesta Baprista et als., praying 
for a writ of certiorari, v. Tae Recorper or tHe Seconp Disrrict 
or New Or.eans. 


No certiorari can issue in cases where no appeal can be taken. 


N the relation of Podesta Baptista et als., praying for a writ of certiorar?. 
() E. J. Wenck, for Relator. 

Voornirs, J. This is an application for a certiorart on behalf of three 
persons, who have been committed as vagrants to the City Work House for the 
space of thirty days. 

The jurisdiction of the Recorder in this matter is of a criminal nature ; and is 
not subject to our revision, unless a fine exceeding three hundred dollars has been 
actually imposed. Const., Art. 62. Ihe remedy by certiorari cannot, therefore, 
be of any service to the applicants, as there can be no appeal in this case. 

Rule nisi discharged. 




















NEW ORLEANS, MARCH, 1861. 


ZeicteR & Marcy v. R. A. Hunter et al. 


An appeal bond is defective unless given in favor of all the parties interested in the judgment ap- 
pealed from, and the appeal should be dismissed. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
Dunn & Herron, for plaintiffs and appellants. Phillips, Goode, Tucker, 
Davidson, Burgess, for appellees. 

Lanp, J. This suit was instituted on the bond of the State Treasurer, for the 
recovery of damages for the alleged non-performance of his official duties. 

The principal in the bond, R. A. Hunter, aud only one of his sureties, Thomas 
O. Moore, were cited in the action. 

They filed an exception to the plaintiff's petition, which was sustained, and the 
suit dismissed. 

The plaintiffs took a devolutive appeal in open court, but gave an appeal bond 
only in favor of R. A. Hunter. 

In this court the appellees, R. A. Hunter and Thomas O. Moore, have filed a 
motion to dismiss the appeal on the ground that the appeal bond is defective, for 
the reason that it was not given in favor of all the parties interested in main- 
taining the judgment appealed from; this ground of objection appears to be 
fatal to the appeal. Cox v. Rees, 16 L. 109. Garcia v. His Creditors, 3 R. 436. 
Duggan v. De Lizardi, 5 R. 224. Bludworth v. Hunter, 9 R. 256. Oliver v. 
Williams, 12 R. 180. Cummings v. Erwin, 14 An. 315. 

It is, therefore ordered, adjudged aud decreed, that the appeal taken ‘in this 
case be dismissed at the costs of the appellants. 


V. V. Esneavir v. W., H. Cootey, Tutor. 


The husband has a vested interest in the dowry of his wife. He enjoys it as long asthe marriage 
lasts, and is entitled to its administration exclusively. He is subject to all the obligations of the 
usufructuary. The property of dotal immovables, whether valued or not, can never be transferred 
to the husband even hy express agreement ; not only during the marriage, but by the marriage 
contract ; alifer as to movables and slaves. 

The husband, therefore, cannot become, even at forced sales," the adjudicatee of the wife’s dotal 
immovables, to her prejudice ; and if he does so purchase, the sale inures to her benefit and the 
property remains dotal ; he becoming her creditor for the amount thus disbursed ‘on her account 
out of his own funds. 


The waiver of the advertisement deprives the sale by the Sheriff of its’character of a formal sale. 


PPEAL from the District Court of the Parish of Point Coupee, McVea, J. 
F. H. Farrar, for plaintiff. Defendant pro se. 

Voorntgs, J. The title to a plantation is in dispute between the plaintiff, 
Victoire V. Esneault and her children, the forced heirs of their deceased father, 
S. A. LaCoste. 

It is eontended on behalf of the widow, that the ,alienation of this property, 
which was dotal, did not divest her title, because the adjudication was made to 
her husband. 
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At the time the marriage contract was executed, the property in question was 
mortgaged in favor of a third person, and the future husband was a surety for 
the principal obligation. Several months after the celebration of the marriage, 
the plantation was seized and sold to pay the debt. There was a waiver of the 
publication of the forced sale; and S. A. Lacoste became the adjucatee, for 
a price equal to nearly one-tenth of the value of the thing. The adjudication 
was made for a sum exactly sufficient to cover the capital of the debt, with in- 
terest and costs. 

It is evident that, if the husband can ever become the purchasér of dotal im- 
moveables belonging to his wife, he cannot do so by private sale, C. C. 2421. 
The question is, then, narrowed down to the case of a forced or judicial sale. 

There is, in the case of Rowley v. Rowley, 19 La. 575, an obiter dictum assim- 
ilating the forced sales of the wife’s paraphernal and dotal property. Reference 
is thereupon made to article 2341 of the Civil Code. 

Now this article declares that, “ Such immoveables may be likewise sold, with 
the authorization of the Judge, at public-auction, after three advertisements or 
publications in the usual places, or in the newspapers, for the purpose of paying 
the debts of the wife, or of those who settled the dowry, when such debts are of 
a certain date prior to the marriage contract.” 

It is not, however, under this text, that the creditor derives his right to cause 
the property to be sold, because, and mure especially so in the case of mortgage 
debts, the right of seizure and sale is paramount to the very contract of mar- 
riage constituting the dowry. This article merely enables the spouses, with the 
sanction of the Judge, to alienate dotal property with a view of paying antece- 
dent liabilities. And this forms an exception to article C. C. 2337, which 
forbids the husband and wife, jointly or severally, from alienating or mortgaging, 
during the marriage, immoveables settled as dowry. 

This faculty to sell does not enable the husband to purchase: and, in order to 
do so, he must derive the right from some other source. It is argued that, in as 
much as he may, at Sheriff’s sale, acquire the paraphernal property of his wife, 
there is no reason in law why an exception should be made in the forced aliena- 
tion of dotal immoveables. 

This argument loses a great deal of its weight when it is considered how widely 
different are the rights and obligations of the husband in reference to both 
species of property. 

The husband has a vested interest in the dowry. C. C. 2317, 2329. 

He enjoys it as long as lasts the marriage. C. C. 2327. 

He is entitled exclusively to its administration. C. C. 2330. 

He is subject to all the obligations of the usufructuary. C. C. 2344, 575-581. 

And, says C. C. 2335, “ The property of dotal immovables, whether valued or 
not, can never be transferred to the husband, even by express agreement. 

The defendant’s counsel say that the prohibition, contained in the last quoted 
article, applies only to such transfers as may be made by the marriage contract, 
because this article is found in the section which treats of dowry or marriage 
portion, and in the midst of other articles providing for the transfer of snch 
property to the husband by the marriage contract. But, upon considering in 
reference to each other all the different rules laid down in that section as regards 
the alienation of dotal property previous to, and during the marriage, we con- 
ceive that the meaning of article 2335 is, that the husband can never become the 
owner of the dotal immoveables, not only during marriage, but by the marriage 
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contract. In other words, the prohibition extends, as regards immoveables, even 
to their acquisition by the marriage contract, whilst the rule is reversed in this 
respect as to moveables and slaves, which may be so acquired by the husband. 
Decuir V. Lejeune, 15 A. 

The husband, therefore, cannot become, even at forced sales, the adjudicatee of 
the wife’s dotal immoveables to her prejudice ; and, if he does so purchase, the 
sale inures to her benefit, and the property remains dotal. Toullier, vol. 14, 
sec. 218, 219. He becomes her creditor for the amount thus disbursed on her 
account out of his own funds. 

Judgment affirmed. 

Merrick, C.J. I concur in the decree in this case, but [ am not prepared to 
assert that the husband cannot in a proper case purchase the dotal effects of his 
wife when sold at Sheriff sale at the suit of a creditor who has obtained judg- 
ment upon a debt of a date anterior to the marriage. C.C. 2341. See Rowly 
v. Rowly, L. R. 575. 

But in the case at bar I am of the opinion that the wife was not divested of 
her property for two reasons : lst. Because the husband and wife could not sell 
the dotal property without the authority of justice, and as a consequence, they 
could not waive the formalities required by law for a forced sale. Hence the 
waiver of the advertisement deprived the sale of its character of a formal sale. 
2d. The bid for the exact debt and the want of registry of the deed show that it 
was rather an arrangement of the debt than a forced sale of plaintiff's property. 


I RR eee 


Marion Coapman v. W. Woopwarp, Tutor, et al. 


Where the extra-judicial declarations of a party were offered in evidence against him, and it appeared 
that they were not necessarily called for when made, that they were in some instances made when 
in an inebriated condition and always boastfully—Held ;: that if admissive at all in a suit relating to 
his succession, they should be entitled to no weight whatever, unless strongly fortified by other and 
independent corroborating evidence. 

Where a man, married for the second time, purchases property belonging to the community which 
existed between himself and first wife at a sale to effect a partition between himself and the heirs of 
his wife—such property, unless he explain himself differently at the time of the purchase, will fall 
into the community then existing between himself and second wife. 

The neat proceeds of’a crop growing, but ungathered at the time of the death of one of the spouses, 
belongs to the community. 

The heirs of a deceased spouse are entitled to receive one-half of the fruits and revenues of the com- 
munity property from the survivor, when such survivor is not entitled to the usufruct. 

The charge for such fruits and revenues accruing before a second marriage is against the separate 
estate of the survivor ; but that accruing after a second marriage is against the community arising 
from such second marriage. 

In actions of partition involving a settlement of claims or accounts, no prescription is applicable except 
that which is a bar to the partition itself. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
John & Charles McVea, for plaintiff. J. B. & J. J..Smith, for defendants 

and appellants. 
Durret, J. Thomas Chapman, Sr., the ancestor of the parties to this suit, 
died on the 9th of January, 1859. He was twice married. The defendants are 
the descendants of his first marriage with Nancy Anderson, who died in 1827, and 
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the plaintiff is the only issue of his second marriage with Mathilda Caroline Rouck 
who died on the 14th of May, 1854. 

The present litigation relates principally to the settlement of the community 
which existed between Thomas Chapman, Sr., and his second wife. 

I. The plaintiff charges: that at the death of his mother, his father had 
$15,000 for which he failed to account, and which should be credited to the com- 
munity. : 

II. That the following property, to wit, the slaves Terriby and Melinda, and 
two tracts of land, the “ Home place” and the adjoining one, also form part of 
said community, and are not the separate property of Thomas Chapman, Sr. 

III. That the crop of 1854 also forms part of the community. 

First point. In order to establish the claim of $15,000, the plaintiff introduced 
in evidence the proces-verbal of the inventory made after the death of Thomas 
Chapman, Sr., showing, in ready money, promissory notes, and a judgment against 
Powers, $17,575 90, and produced five witnesses who swore to the extra-judicial 
declarations of Thomas Chapman, Sr., made at various times, before and after the 
demise of his wife and out of the presence of the parties in interest, from which it 
would appear that he had from $8,000 to $15,000. The District Judge, on this 
evidence, awarded $12,500. 

Those declarations were not necessarily called for—were, in some instances, 
made when in an inebriated state, always boastingly, and consequently, if admis- 
sible at all in a matter of this kind, should be entitled to no weight whatever, un- 
less strongly fortified by other and independent corroborating evidence. Hennen’s 
Dig. vol. 1, p. 503, No. 7. 

We do not deem it necessary to express any opinion, as to the admissibility of 
those extra-judicial declarations in evidence, as by giving them effect, they stand 
alone and uncorroborated, and we may add, disproved ; for the defendants, in or- 
der to rebut those loose declarations, introduced proof, oral and written, showing 
that in 1849 and 1850, Thomas Chapman, Sr., was in embarrassed circumstances, 
and borrowed from Oakey & Hawkins $1,000 ; that suits were instituted against 
him for debts as surety ; that from 1850 to 1854 he paid, without being sued, 
$2,345, as surety of his pre-deceased son, Thomas Chapman, Jr.; that he bought 
slaves at the succession sale of Saunders and paid for them, and that, shortly after 
the death of his wife, he denied, in the most emphatic language, that he had any 
money. 

The deceased was present at the taking of the inventory made shortly after the 
demise of his wife, and yet did not acknowledge any cash and promissory notes, as 
it was his duty to do, did any notes exist. 

Now, by taking the neat proceeds of the crop of 1854, $4,574 66, in the absence 
of any other evidence, as the basis of the crops of 1855, 1856 and 1857, we have 
for the four years $19,306 66, from which deduct the debts of the community 
paid after the death of Mathilda Chapman, say $3,012 50, we have a balance of 
$16,294 16, or $1,281 74 less than the amount represented in cash, promissory 
notes and the judgment against Powers. This excess of $1,281 74 may be very 
readily accounted for, if we compute the interests which must have been realized 
on the money lent ; and we may, beside, fairly infer that a part of the crop of 1858 
had been sold before the death of Thomas Chapman, Sr. 

We are, therefore, of opinion that the plaintiff has failed to make out this 
branch of the case. 

On the second point. The evidence shows that the slave Melinda was the prop- 
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erty of John Chapman, the brother of Thomas, and that the title of the latter was 
acquired by inheritance. Our judgment, in this respect, will be an affirmance of 
the decree of the District Judge. 

The evidence also shows that the Bostwick tract forms a part of the community 
of the second marriage, and the defendants do not in fact contest the point. 

It, however, appears that the slave Terriby and the Homestead tract belonged, 
originally, to the community which existed between Thomas Chapman, Sr., and 
his first wife, and were adjudicated to the former on the 9th of January, 1847, 
during the existence of the second community, for $3,400, in order to effect a par- 
tition between said Chapman and his children, at his own suit. The question 
which suggests itself is, do the above land and slave belong to the second commu- 
nity, for the whole, for the undivided half, or remain the separate property of 
Thomas Chapman, Sr. Tested by the article 2371 of the Civil Code, the entire 
property would fall into the community. 

There is, between the husband and the wife, so to speak, a moral being, having 
distinct interests from those of the spouses respectively ; this fictitious being is 
the community created by law, and having the husband as its recognized head or 

mandatory. ©. ©. 2369, 2373; Duranton on Mar. Cont. vol. 14, No. 96; 
Marcadé on Mar. Cont. vol. 5, art. 1403, par. 1. 

The French Code, Art. 883, says : “ Each co-heir is presumed to have succeeded 
alone and immediately, to all the effects comprised in his lot, or to him adjudicated 
on a licitation, and never to have had the ownership of the other effects of the 
succession.” And Duranton, vol. 7, No. 513, tit. Suec., p. 709, commenting on 
this article, remarks: “ Une importante dérogation apportée par notre jurispru- 
dence fraucajse a la législation romaine, et que le code a consacrée, c’est que, chez 
nous, le partage est simplement déclaratif du droit de propriété dans la main de 
chaque copartageant, quant & la totalité des objets tombés & son lot, tandis que, 
chez les Romains, il opérait un échange ; il était par conséquent translatif de la 
propriété, réciproquement.” 

The Code Napoleon, Art. 1408, provides specially that an acquisition made 
during the marriage, by cant or otherwise, of a portion of an immovable of which 
one of the spouses held an undivided interest, does not form an acquest. And it 
is because of this article that the undivided interest acquired during the marriage 
is excluded from the community. “En effet l’attribution de la qualité de propre 
& un immeuble acquis pendant le mariage est, en définitif, une exception au prin- 
cipe général de l'article 1401, no. 3. Si c’est une exception, elle ne peut donc 
étre admise que par l’effet d’une disposition formelle, ou d’une cause qui l’entraine 
forcément apres elle.” Marcadé, Cont. Mar., art. 1408, vol. 5, p. 477, sec. vii. 

Our present Civil Code contains no such provisions, although the Code of 1808, 
p- 207, art. 249, considers the heir to have been seized of the property allotted to 
him from the opening of the succession. 

The Civil Code, Art. 1420, provides: “ Partition is a sort of exchange, which 
the co-heirs make among themselves, one giving up his right in the thing which 

_he abandons, for the right of the other in the thing he takes ;” thus adopting, 
with regard at least to partitions in kind, the Roman laws. Domat, Civil Law, 
Book 1 of Succ., tit. 4, sec. I, par. IL. 

In a partition in kind, the spouse who is an heir, appears. as an heir, and shares 


as such ; but in a partition by cant or licitation, it is not necessarily the case; the — 


heir, unless he explains himself, bids as any other person ; and it is that moral be- 
ing who is presumed to bid, and to buy the property which was in common be- 
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tween one of the individual partners of the community and other persons; and 
thus the whole property becomes an acquest of the community. It was, by im- 
plication, so held in the case of Haché v. Ayraud, 14 An. 178, and more recently 
in the District of Opelousas, in a case to the point, reported in 15 An. 588, Azélie 
Breaux, widow, et al., v. Emilien Carmouche. We are not disposed to disturb 
those decisions, which will greatly facilitate and simplify the settlement of estates 
hereafter, without doing violence to any provisions of the Code. 

On the third point. The net proceeds of the crop of 1854, which, from the evi- 
dence, we are satisfied amounted to $4,574 66, forms part of the community. C. 
C. 2376; Harrell v. Harrell, 12 An. 549. 

The defendants in their answer reconvene and claim as heirs of their mother, 
from the community estate of their father and second wife, hire for the slave Ter- 
riby and for the Homestead tract, from 1st January, 1826, to lst January, 1854. 
This slave and this tract of land were, as before stated, property of the first com- 
munity ; and the legal right of the heirs of the deceased spouse, to recover one- 
half of the fruits and revenues of the community property, from the survivor, when 
not entitled to the usufruct, is well settled. Petrie v. Wofford,3 An. 562 ; Brous- 
sard v. Bernard. 7 L. 217; Griffin v. Waters, 1 R. 149; Stewart v. Pickard, 10 
R. 18. So far as this claim accrued before the second marriage, it is a charge 
upon the separate estate of the father; and so far as it accrued after the second 
marriage, it is properly a charge upon the community. And as the second mar- 
riage was contracted in 1829, and dissolved on the 14th of May, 1854, the claim, 
as a community debt, must be computed from the date of the marriage, say 1st 
January 1830, to the date of the probate sale, say 9th January, 1847. 

The evidence shows that the services of the slave Terriby were worth at the 
rate of $75 per annum, and that the use of the land was worth the yearly rent of 
$120: thus making in the whole, for seventeen years, a grand total of $3,315, for 
one-half of which, say $1,657 50, the second community is liable to the children 
of the first marriage. 

The plea of prescription of one, two, three, five and ten years, opposed by the 
plaintiff, does not bar the demand ; because in actions of partition involving a set- 


tlement of claims, or accounts, no prescription is applicable, except that which is 
a bar to the partition itself. Widow and Heirs of King v. Wartelle, 14 An. 740. 
The defendants also claim hire for the slave Melinda, but they, as heirs of their 


mother, had no title to this slave, and it does not satisfactorily appear that they 
had any, prior to the death of their father. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
the claim of the plaintiff for fifteen thousand dollars be rejected, as also his claim 
to the slave Melinda as community property. 

It is further ordered, adjudged and decreed, that the slave Terriby, the “ Home- 
stead tract” and the Bostwick tract, be declared community property of the second 
marriage of Thomas Chapman, Sr., and Mathilda C. Rouck. 

It is further ordered, adjudged and decreed, that the estate of Thomas Chapman, 
Sr., account in partition to the estate of his wife, Mathilda Caroline Rouck, for 
one-half of the neat proceeds of the crop of 1854, which half amounts to two thou- 
sand two hundred and eighty-seven dollars and thirty-three cents ($2,287 33). 

It is further ordered, adjudged and decreed, that the estate of Thomas Chapman, 
Sr., take, in the partition, from the community between said Chapman and Ma- 
thilda C. Rouck, the sum of seventeen hundred dollars, being the one-half of the 
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price of the slave Terriby and of the “ Homestead tract” accruing to the said 
Thomas Chapman, as per the proces-verbal of the sale of the 9th January, 1847, Woopwano. 
made to effect a partition with the children of the first marriage. 

It is further ordered, adjudged and decreed, that the community estate of 
Thomas Chapman, Sr., and Mathilda C. Rouck, account and pay in partition, to 
the defendants, the sum of sixteen hundred and fifty-seven dollars and fifty cents 
($1,657 50), being the one-half of the hire and rent of the slave Terriby and the 
Homestead tract, from January 1st, 1830, to January 9th, 1847. 

And as the District Judge allowed the following debts of the community be- 
tween Thomas Chapman, Sr., and Mathilda C. Rouck, paid by the former after 
the death of his wife, (the same not being contested in this Court,) to wit, $2,433 
paid as one of the sureties of John W. Hays ; $279 paid P. Pond, Jr. ; also 3300 
to be paid to J. B. Smith ; also $300 paid to W. D. Winter, making in al) $3,312: 
It is, therefure, ordered, adjudged and decreed, that the estate of Mathilda C. 
Rouck pay in partition, to the estate of Thomas Chapman, Sr., the sum of sixteen 
hundred and fifty-six dollars, being the one-half of the abeve enumerated items. 

It is further ordered and decreed, that the three children of Mary Chapman and 
William Woodward, now both deceased, viz., Elizabeth Woodward, wile of J. P. 
Monnahagan, and the said Monnahagan, as dative tutor of the minors Susan Ann 
Woodward and William T. Woodward, account together for the sum of sixty- 
eight dollars in the partition of the estate of Thomas Chapman, Sr., this amount 
being an excess over the portion coming to them in the estate of Nancy Anderson. 

And it appearing, further, that the slave Melinda has been sold by consent, and 
the proceeds divided by the judgment of the lower Court, which, in this respect, 
is not complained of in this Court: It is, therefore, further ordered and decreed, 
that the proceeds of the sale of said slave Melinda be divided among the parties 
to this suit as follows, to wit, to Thomas Brashier, three hundred and fifty-six 
dollars and twenty-five cents ; a like amount to be divided equally between the 
above named three children of Mary Chapman, deceased, wife of the late William 
Woodward; and to Marion Chapman one hundred and eighty-seven dollars and 
fifty cents. 

And it is further ordered and decreed, that the notary to whom the parties 
have been referred to make a partition of the estates of Thomas Chapman, Sr., 
and Mathilda Caroline Rouck, proceed therein, in accordance with this judgment, 
as to the rights of the heirs herein settled, and that the plaintiff and appellee pay 
the costs of the appeal. 


Merrick, C. J. On the facts of the case, from a personal knowledge of the 
witnesses, I concur in the conclusions of the District Judge. 
On the questions of law I concur in the opinion read. 


Lanp, J., took no part in the decision of this case. 
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Wuire et al. v. Steamer Kare Dare, Caprain and Owners. 


Where by a contract, a common carrier undertook to deliver certain merchandize at a particular 
point. for a certain price, and it appeared that the goods were only carried a part of the distance 
and that the shipper was obliged to pay, in addition to the full freight paid the carrier, a freight to 
other carriers for transporting the goods the remainder of the distance carried by the original 
contract—Held : that the extra charge, thus incurred, was apparently a damage incurred by the 
failure of the first carrier to comply with his contract, and, as such, fell within the article 3204 
Civil Code—giving the shipper a privilege on the vessel in which the goods were shipped and a right 
to the writ of sequestration. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
H. M. Spofford, for plaintiff. Bonford, Singleton & Clack, for defendants 
and appellants. 

Bucuanan, J. Plaintiffs shipped goods from New Orleans to be carried to 
Shreveport, for a certain rate of freight. There were three bills of lading, two of 
which contained the clause “ with privilege of re-shipping,” and the third the 
clause “ water permitting.” 

At Alexandria, the Kate Dale not being able to get up any higher, owing to 
the stage of water, the freight was stored in a warehouse with Culbertson, the 
keeper of the same, the special agent of the steamboat for forwarding the freight. 
After some time elapsed, without any efforts on the part of defendants or their 
agent, Culbertson, to forward the goods, the plaintiffs made engagements with 
other boats of Jighter draft than the Kate Dale, and plying above the Falls, to 
bring the goods on to Shreveport. Their agent made demand for the same of 
Culbertson, who refused to deliver them, unless the full freight to Shreveport and 
charges for warehousing were paid to him, which plaintiffs’ agent did under pro- 
test ; and plaintiffs sue defendants for the additional expenses beyond the stipu- 
lated freight, to which they were put for getting their goods to Shreveport. 
Plaintiffs had judgment ; and defendants appeal. 

The first question presented for our consideration by the argument of the coun- 
sel for appellants, is, the legality of the sequestration sued out by the plaintiffs. 

It is contended, that the demand of plaintiffs does not come within the scope of 
paragraph 11 of article 3204 of the Civil Code, which reads as follows : 

“ The amount of damage due to freighters for the failure in delivering goods 
which they have shipped, or for the reimbursement of damage sustained by the goods 
through the fault of the captain and crew.” 

The contract between plaintiffs and defendants was, for the delivery of certain 
merchandise at Shreveport, for a certain price. 12 An. 783; 11 An. 43; 14 An. 
514. If, as alleged, those goods were carried only a part of the distance to 
Shreveport ; and if the plaintiffs were obliged to pay (in addition to the full 
freight paid to defendants) a freight to other carriers for transporting the goods 
from the place to which defendants had taken them, to Shreveport ; this extra 
charge, thus incurred, was apparently, a damage, incurred by the failure of de- 
fendants to comply with their contract, and as such, fell within the article of the 
Code above quoted. 

On the merits, it is argued for defendants, that the plaintiffs put an end to the 
original contracts of affreightment, by voluntarily receiving their goods at Alex- 
andria.. And in support of this argument, the following statement of a witness 
examined for plaintiffs, is relied upon : 
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“White, Smith & Baldwin gave affiant an order for goods, based upon a letter 
purporting to have been written by the clerk of the steamer Kate Dale, offering 
to deliver the freight at the Falls at Alexandria, at four bits for dry, and six bits 
for wet barrels. Upon the arrival of affiant at the Falls, the warehouse keeper 
refused to deliver the freight, unless the full amount of freight from New Orleans 
to Shreveport was paid. Affiant paid the warehouse keeper the charges demanded, 
under protest.” 

This testimony does not support the position of appellants’ c-unsel. It shows 
a proposition made by defendants and accepted by plaintiffs, to receive delivery of 
the goods at Alexandria to the discharge of the defendants, on payment of about 
one-half of the freight stipulated in the bills of lading, for carrying the goods to 
Shreveport. But this agreement to put an end to the original contract, was de- 
feated by the agent of defendants at Alexandria, who, acting upon instructions 
from defendants, as is proved by the testimony of said agent, examined for defend- 
ants, refused to deliver the goods at Alexandria unless full freight to Shreveport 
was paid. 

Appellees have filed an answer to the appeal, praying damages as for a frivolous 
appeal ; but we do not think this a case for the infliction of such damages. 

Judgment affirmed, with costs. 


Marcéetun Lanpry v. Taeopore Briancnarp, Sheriff, et al. 


Paragraph 2d of article 3184 of the Civil Code giving a privilege on movables to a workman or laborer 
for the price of his labor on the movable which he has repaired or made, if the thing continues in 
his possession, applies only to him who has contracted to do the work, and not to journeymen and 
other mechanics whom he Has employed to work under him. 

Privileges are stricti juris (C. C. 3152) and the party claiming them must point to the express law 
which gives him such right of preference on account of the nature of the debt. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Zenon Labauve, for plaintiff and appellant. Marcot & Deblieux for defend- 
ants. 

Merrick, C. J. The plaintiff injoined the sale of a raft of timber seized by 
the defendants as the property of one Patrick Gleason, against whom the defendant, 
Léandre Descuir, had obtained judgment decreeing him a privilege upon the raft 
for the sum of $519. 

On the trial in the lower Court, the injunction was dissolved with eight per 
cent. interest and $50 special damages ; and plaintiff appeals. 

The facts of the case are, in substance, as follows : 

The plaintiff is the owner of a saw-mill. Gleason, among other employment, 
delivers timber in rafts. In 1859, he contracted to deliver to the plaintiff, on 
Grand river, a raft to contain three hundred “trees.” At the same time he con- 
tracted to deliver another party, named Henry Sellier, four hundred trees. He 
caused the timber to be cut and arranged into “ cribs” of nine trees each to form 
the raft. He marked the three hundred trees to be delivered Landry with the 
letter L. He employed the defendant, Descuir, to “run” the rafts out of Bayon 
Pigeon, where they lay, and deliver three hundred trees to plaintiff and four hun- 
dred to Sellier, and contracted to pay him seventy-five cents a “tree.” He in- 
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structed him to deliver the raft of three hundred trees to Landry first. In a con- 
versation, Gleason told Descuir, contrary to the fact, that Landry had not paid him 
a cent on the raft. 

Descuir divided the cribs and connected the portions thus separated into rafts, 
and brought the raft designed for Landry to land at a point designated by the lat- 
ter above his saw-mill. He refused to deliver it entirely into the hands of Landry, 
unless the latter would pay him not only for the trees delivered him, but also for 
the trees delivered Sellier. Landry offered to pay him seventy-five cents a tree 
for the two-hundred and ninety-five trees delivered him, but declined to pay for 
those delivered Sellier. Descuir refused to receive the amount offered, “as he 
looked,” (as he says) “to Gleason for his pay,” and “he wanted to be paid the 
whole amount.” 

Descuir consented, however, to allow the plaintiff to put hands and ropes and a 
chain upon the raft, more effectually to secure it, but he kept some of his own 
hands upon it. The raft was measured by Landry and Gleason, and found to con- 
tain the two hundred and ninety-five trees. Landry advanced Gleason $1851 22, 
$485 of which was expressly upon the raft. Descuzr instituted a suit by sequestra- 
tion against Gleason, and obtained a judgment for the above-mentioned sum of 
$519, with a privilege upon said timber for the same, and issued thereon the exe- 
cution which has occasioned the injunction. Landry was, however, no party to 
the suit. 

The case presents the question, whether the defendant, Descuzr, has a privilege 
for his labor upon the raft.. His counsel contend that he lashed and spliced the 
cribs together and constructed the rafts ; that he propelled the same by “ hauling 
and poling,” and that he repaired the rafts until he brought them to the places 
agreed upon. He contends that this clearly brings his case within the application 
of paragraph 2 of Art. 3184 of the Civil Code. The paragraph is under the 
head, “ Debts which are privileged on certain movables,” and is in these words : 
“2d. The debt of a workman or artisan for the price of his labor on the movable 
which he had repaired or made, if the thing continues in his possession.” 

The article does not appear to us to be applicable to the case. The contract 
was between Gleason and Landry, and it was the former who sold the trees to the 
latter. Landry did not enter into any contract with Descuzr, and the latter was 
only the employee of Gleason, engaged at certain wages under a coptract at best 
subsidiary to the original contract between Gleason and Landry. If the article of 
the Code cited gives the artisan a privilege, it must be understood as applying to 
him who has contracted to do the work, and not the journeymen and other me- 
chanics whom he has employed to work under him. 

Again: the object of the contract between Gleason and Landry was the deliv- 
ery of logs as such. They had been formed from standing trees by Gleason him- 
self, who had arranged them into cribs of nine trees each. Descuir arranged them 
into a raft for his own convenience in floating them to their destination. Landry 
had no use for a raft merely as such in any business which he conducted, and it 
was not on his own account that the raft was repaired while running. 

The only advantage to him in having one raft instead of many, was, it might 
perhaps be more easily secured on its arrival. But the things which he needed 
and used were the logs which he sawed into lumber, and which Gleason had con- 
tracted to deliver. But suppose he could be considered the artisan who had man- 
ufactured a raft for the plaintiff, and that he had therefore a privilege for con- 
structing the same; how much was this work worth? The record does not in- 
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form us. If the privilege could exist, would it interfere with the vendor’s privilege 
in favor of Gleason ? 

Privileges being stricti juris, as declared by article 3152 of the Civil Code, the 
party claiming a privilege must point to the express law which gives him such 
right of preference on account of the nature of the debt. 

The contract between Gleason and Descuir possesses some analogy to that for 
the delivery of freight ; yet it is distinguishable in this, Descuir was not a common 
carrier, and he was not the owner of the logs or of a craft which transported the 
merchandise. 

It has also some analogy to that of the seaman who has a privilege under the 
maritime law for his wages. But it is evident that the contract between Descuir 
and Gleason cannot be classed with any one of these contracts, and we are not 
aware of any law, neither bas any been cited, which confers upon him a privilege 
for his wages. See 17 L. R. 161; 1 Rob. 558. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be avoided and reversed, and that the defendants be perpetu- 
ally injoined from selling said raft of cypress trees described in the plaintiff's peti- 
tion, and that the possession thereof be restored to the plaintiff; and it is further 
ordered, that the defendants pay the costs of both Courts. 





In tHe Martrer or THE TuTorsHip or ELLEN Witson Urron—Own Op- 
POSITION OF Wma. M. Wixtson. 


A party permitted by an Act of the Legi lature to adopt a minor, cannot appoint a testamentary tutor 
to such adopted minor to the exclusion of the natural father. 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
T. P. Farrar, for appellant. «Snyder & Lewis, for appellees. 

Durret, J. This case presents but one point of law, which is: can an 
adopter appoint a testamentary tutor to the adopted minor, to the exclusion of 
the natural father ? . 

The facts are briefly as follows: By an Act of the Legislature, approved 
March 15th 1852, John Upton, and his wife, Mary Ballingat Upton, were au- 
thorized to adopt by public act, the minor, Ellen Wilson. John Upton died 
shortly after without having passed the act, and afterward his widow executed 
the act of adoption, and became the tutrix of El/en by the consent of the father. 
Mary Ballingat and William M. Wilson, the father of the minor, Ellen, subse- 
quently intermarried, and were, after the marriage, separated in property by 
judgment. The mother by adoption, having made her will in favor of her 
adopted daughter, and named Samuel W. Dorsey testamentary tutor, died. The 
natural father of Ellen Wilson Upton, now resists the application of S. W. 
Dorsey, for the tutorship under the will, of his child Ellen, and claims the same 
as surviving father. 

The District Judge conferred the tutorship on the testamentary tutor, and the 
opponent appealed. 

We are not called upon to decide if a father can, in any case, be excused from 
the tutorship of his child; for whatever may have been the legal effect of the 
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renunciation made by the opponent, in favor of the mother by adoption, and her 
appointment as tutrix in consequence of said renunciation, the death of the 
latter, to say the least, has reinstated the former in all his rights. Hence his ex- 
clusion now from the tutorship, will depend either, on the true intent of the above 
stated Act of the Legislature, or on the absolute right of an adopter to appoint, 
by will, a tutor to the adopted ; as under the code, the tutorship of a minor child 
belongs of right to the surviving mother or father, Art. 268, and the right of 
appointing a tutor by will, belongs exclusively to the surviving father or mother, 
Arts. 275 and 281. 

Ii, can not be said that the act of the Legislature authorising the adoption in 
this case, took away, or diminished, in expressed terms or by implication, any of 
the paternal prerogatives conferred by the Civil Code, Art. 234, 239, 268, 327. 

Adoption is of the oldest antiquity ; it was known among the Hebrews, the 
Assyrians, and the Egyptians; and formed a part of the Roman laws. It was 
introduced in Louisiana by Spain, but was expressly abolished by the Code 
of 1808, p. 50, Art. 35, and the Code of 1825, Art. 232.—Both under the 
Roman and the Spanish laws, the child given in adoption by a father, to any 
other person than a descendant, remained, nevertheless, under the power of the 
natural father; and did not pass under the private dominion of the adopter. 

Cooper’s Justinian Lib. I. Tit. XI, Sect. 2. 

Febrero Adicionado, part I., Tom. 3. Cap. XV. Sect. 1. 

The Napoleon Code does not recognize the adoption of minors, Art. 346, but 
it has introduced, preparatory to an adoption, what is termed une tutelle offi- 
cieuse, Arts. 345, 361, 368. This officious tutorship does not, as a general rule, 
affect the power of the natural father over the person and property of the minor. 
Duranton Vol. 3, Tit VII, No. 339. 

We therefore conclude that the testatrix was without power to name a tutor 
to the minor. 

The evidence introduced, as an attempt to show the bad conduct of the oppo- 
nent and his unfaithful administration, is wholly insufficient to exclude the oppo- 
nent from the tuatorship. 

1t is therefore ordered adjudged and decreed, that the judgment of the District 
Court be avoided and reversed. It is further ordered, adjudged and decreed, 
that the application of Saml. W. Dorsey be rejected at his costs in both courts. 
And it is farther ordered, adjudged and decreed, that the opponent, William M. 
Wilson be, and he is hereby confirmed in the natural tutorship of his minor child, 
Ellen Wilson Upton, and that letters of tutorship issue in his favor on his taking 
the oath required by law. 
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H. H. Watus v. A. Bours, Sheriff, et als. 


A Sheriff must make a return of the writ on the return day, but he may retain a copy in order to 
carry out his execution. Act of 1855, No. 199. 


PPEAL from the District Court of the Parish of Terrebonne, Simon, J. 
Rightor & Goode, for Wallis. Louis Bush, for Patterson & Co., appellants. 


Voorunizs,J. The plaintiff assigns two grounds for the injunction, which he 
has sued out against his creditors, R. Patterson & Co., defendants in this cause. 
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’ he first is that the property advertised for sale, has never been legally seized, 
nor that notice of seizure has ever been served ; and the second, that the sale is 
advertised to be made on the plantation, although this has not been required by 
the debtor. 

I. This is the second injunction sued out against the seizing creditors ; and 
the plaintiff now contends that, at the dissolution of the first injunction, the re- 
turn day having expired, the Sheriff should have proceeded as if no seizure had 
been made. 

The statute regulates this matter otherwise. It authorizes the officer to pro- 
ceed “ in the same manner as though the original writ was in his hands.” Sess. 
Acts 1855, p. 253, sec. 3. : 

II. There is no evidence that the plaintiff ever protested against the course 
pursued by the Sheriff, in advertising the sale to be made on the plantation ; and 
the party’s forthcoming bond states that he (shff.) will advertise said property for 
sale on the plantation, ete.” This circumstance, at least when unexplained, for- 


tifies the presumption that the officer was doing his duty in the premises. C. P. 


664. 

This view of the case disposes substantially of the plaintiffs bills of excep- 
tions. 

The judgment creditors are entitled to damages for the wrongful issuance of 
this injunction. The District Judge dissolved the injunction, but disallowed the 
damages ; in this respect the judgment must be amended. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be so amended as to allow the defendants the sum of five hundred dollars, for 
damages incurred ; and that in other respects the same be affirmed, the plaintiff 
and appellee paying the costs of appeal. 


James B. Jonnson v. His Creprrors. 


In a contest between the creditors of an insolvent the notes or obligations of the insolvent do not make 
in themselves conclusive proof of the debts apparently due them. They must be supported by such 
additional evidence of the claim as will satisfy the Judge of its fairness. (Affirming the decisions in 
6 Martin N. 8. 585, and 4 An. 451.) 

Errors of calculation in the judgment must be corrected in the court a quo—this court cannot correct 
them. 


PPEAL from the District Court of the Parish of Point Coupee, Roman, J. 
T. J. & W. H. Cooley & Roy, for syndic. P. A. Roy, Wm. Beatty and 
John Yoist, for the creditors. A. Provosty, for opponents. 

Bucnanan, J. The syndic placed Bellocg, Noblom & Co. as first mortgage cred. 
itors for the sum of $3520 84, on his tableau of distribution. hey filed an 
opposition claiming to be creditors for a larger sum than the tableau declares, 
namely, the amount of two acceptances for the accommodation of the insolvent, 
of different dates, and secured by two distinct mortgages, duly recorded. Both 
drafts bear interest ; and the opposition admits a credit, applicable to the earlier 
in date of the two drafts. 

On the trial of the opposition the opponents offered in evidence the two drafts 
of the insolvent, and the two acts of mortgage granted by him to the opposing 
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creditors for the security of the same. Certain other crefitors, who are appel- 
lants, opposed the admission of those documents in evidence, on the ground that 
they are mere admissions of the insolvent, not binding upon his creditors. In 
support of this objection, the counsel of appellants refers us to a number of de- 
cisions of this court, collected in Hennen’s Digest, page 741, verbo Insolvency 
XII (b) of which the earliest is Menendez v. Lavionda, 3d Martin—and the 
latest, Warren’s Succession, 4th Annual. 

We do not find that any of these decisions declare the inadmissibility of such 
evidence as is here offered. The doctrine merely goes to its effect, and may be 
summed up in the words of Sabatier v. Creditors, 6 Mart. N.S. 585, repeated in 
the Succession of Warren, 4 An. 451. The court says: “In a contest between 
the creditors of an insolvent, the notes.or obligations of the insolvent do not 
make in themselves conclusive proof of the debts apparently due them. They 
must be supported by such additional evidence of the claim, as will satisfy the 
Judge of its fairness.” Now the opponent's case does not rest solely upon written 
admissions of the insolvent. The tableau recognizes, as we have seen, the oppo- 
nents to be creditors, with first mortgage, although for a less sum than is 
claimed in the opposition ; and no other creditor has opposed this item of the 
tableau. Again the insolvent himself was put upon the stand as a witness, by 
the appellants, against the appellees. And the evidence of this witness corrob- 
orates the declarations of the mortgagees, as to the consideration of the drafts 
and acceptances. Appellants compiain that the judgment does not allow the 
credit upon the earlier draft, which is admitted in the opposition of appellees ; 
and the counsel of appellees admit in argument that this credit was improperly 
omitted. But he contends that the omission was the fault of the counsel of 
syndic, appellant, who wrote up the judgment ; and that appellees ought not to 
be mulcted in cost of the appeal, by reason of such omission. It is very evident 
that we cannot enter into the consideration here presented. It is a matter out of 
the record. The judgment appealed from, is the act of the officer who signed it. 

It was the business of the parties to see that it was properly entered ; and if 
any error of calculation had inadvertently crept into the decree, to address them- 
selves to the Judge for its correction. Or the appellees might have corrected 
this error, by a remittitur of the difference between the decree and their claim. 

It was attempted to be shown by the testimony of the insolvent, offered on trial 
of the opposition by the syndic and the creditors appellant, that the later of the 
two drafts held by appellees, which draft was dated March 21st 1857, and 
matured March 15th 1858, was given in setjlement of all previous debts, and 
particularly of the earlier of the drafts, which is dated November 19th 1855, and 
matured the Ist January 1857. But the witness does not establish this fact. 
He states, in his examination in chief, that he thought the last draft was in set- 
tlement of all his indebtedness to Bellocqg, Noblom & Co., and that the earlier 
draft was given by him to L. J. Mazent & Co. But in his cross-examination the 
witness corrects himself; and states that the first draft was given to Mr. Gran- 
gard ; and that the last draft was given to Mr. Mazent in settlement of an account 
with him ; that witness drew on Bellocg, Noblom & Co., to pay that amount. 

Appellees have answered the appeal, and claim an amendment of the judgment, 
by allowing them five per cent for attorney’s fees, as claimed in their opposition. 

The later of the two mortgages held by appellees, contains the following 
clause: “ It is agreed that in case said Bellocg, Noblom & Co. should institute 
legal proceedings for the recovery of moneys due them in parsuance of this act, 
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then all fees of attornéy employed by them to recover the amount due, together 
with all costs whatsoever incidental thereto, shall be borne and satisfied by him, 
the said Johnson, and covered and secured by the present mortgage, said attor- 
ney’s fees, however, to be fixed at five per cent on the amount due to, and sued 
for, by said Bellocg, Noblom & Co. 

This clause is legal. Indeed, no argument has been offered against it by the 
counsel of appellants. The opposition filed herein, was an institution of legal 
proceedings for the recovery of money due in pursuance of the act. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be amended, by crediting the draft due the 13th January 1857, with the snm of 
six hundred and thirty-two dollars and sixty-seven cents; that it be further 
amended by allowing appellees one hundred and ninety-one dollars and fifty-four 
cents, for attorney’s fees, being five per cent. on the amount of the draft due 15- 
18 March 1858, in capital and interest, according to the account current an- 
nexed to their opposition ; that in other respects, the judgment of the District 
Court be uffirmed, and that appellees pay costs of appeal. 

YVoorhies, J. recused himself on the ground of relationship to one of the 
parties. 


Hvuea McCay v. Suron Wrreovsk1. 


When a party endorses a note after its maturity he is bound only on the same condition of demand of 
payment and notice of non-payment as any other endorser. 


PPEAL from ‘he District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellant. Short & Parham, for 
defendant. 

Durre., J. This suit is instituted against the defendant, as guarantor, on the 
following note: “$486 00, Ashton, December 17th 1858. Three months after 
date, I promise to pay to the order of myself, four hundred and eighty six dollars, 
value received, (signed) N. G. Goffe (endorsed) N. G. Goffe—Pay to Simon 
Witkouski (signed) G. Witkouski (endorsed) Simon Witkouski.” 

The whole evidence offered on the trial of the case is, “Admitted that the note 
was transferred after maturity. The signatures and endorsements admitted, to 
the note.” 

The District Judge rejected the demand. 

The defendant is not a guarantor, but a special endorsee. Story on Promis- 
sory Notes, sect. 133. 

The defendant cannot, under the allegations of the petition and the evidence, 
be held responsible as endorser. “ Although a note remains negotiable after it 
has been dishonored, still in one sense the indorsement and transfer of a note 
over-due is a renewal of the instrument, which is then declared by law payable 
within a reasonable time, upon demand ; and the endorser is bound only upon the 
same condition of demand upon the drawer and notice of non-payment, as any 
other indorsement.” Edwards on Bills and Promissory Notes p. 261. 

The defendant, if viewed as a transferrer of a debt, only warranted the 
existence of the debt at the time of the transfer. C. C. 2616 and 2617. Rippey 
v. Dromgoole 8 M.'109. Martin v. McMaster 14 L. R. 420. 

Judgment affirmed. 
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Ricnarp Aupick & Co. v. Knox & Pveu et als. 


Where the allegations of the petition were insufficient to admit proof of the agency with the right of 
the agent to stand in judgment and receive citation for his principal, the case will be remanded for a 
new trial. 


Where the domicil of the defendant is known, citation must be addressed to him there. C. P. 178, 
181, 187. 


are from the District Court of the Parish of Carroll, Farrar, J. 
M. DuBose, for plaintiffs. Sparrow & Montgomery, for defendants and 
appellants. 


Durret, J. The appellant, Hugh B. Knoz, assigns as errof of law apparent 
on the face of the record: Ist. “ That he has never been served with any cita- 
tion. 2d. That the citation which issued was served on one G. W. Wallace, who 
was styled the agent of the appellant, but who was not his agent ; and 3d, That 
the defendant and appellant did not appear in the lower court, but judgment was 
rendered against him on default without proof of said agency.” 

The allegations of the petition were insufficient to admit proof of the agency 
with the right in the agent, to stand in judgment and receive citation for his 
principal, who is declared to be a resident of the city of New Orleans. 

The citation was addressed to George U. Wallace, agent of the parish of Car- 
roll and served on said agent, when, under the law, it should have been addressed 
to the appellant, and served at his usual domicil in New Orleans. C. P. 178, 
181, 187. 

As the appellant did not voluntarily appear and answer to the merits, he has 
a right to a service of citation as directed by law. 

It is therefore ordered, adjudged and decreed, that the judgment appealed from 
be avoided and reversed. It is further ordered, adjudged and decreed, that this 
cause be remanded back for a new trial, after citation on the appellant, accord- 
ing to law, and that the appellees have leave to amend their pleadings in order 
to conform with our above expressed views, the appellees paying the costs thus 
far incurred in both courts. 


FRA OO 
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Perer Homericn v. R. A. Hunter et al. 
Decision in the case of Zeigler & Marcy v. R. A, Hunter et al. (pres. vol.) affirmed. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
Dunn & Herron, for plaintiff and appellant. Phillips, Goode, Tucker, Da- 
vidson and Burgess, for defendants. 

Lanp, J. This case is identical with the one of Zeigler & Marcy against the 
same defendants just decided; and the defendants and appellees have moved to 
dismiss the appeal on the same ground. 

For the reasons assigned in that case, it is ordered, adjudged and decreed, that 
the appeal taken in this case be dismissed at the costs of plaintiffs and appel- 
lants. 
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Samue. Stewart v. Tomas B. Harper. 


Objections to the rulirg of the Judge a quo cannot be made on appeal, if not made in the Court below, 
and excepted theret». 

When the debt, which the dafendant offers in compensation of that which the plaintiff claims, is of a 
less amourt than the one demanded, compensati n only takes place for that amount, and judgment 
must be given in favor of the plaintiff for the surplus ; the defendant must pay the costs, unless he 
shows that he ha~ made a real tender of such overplus, at the time and in the manner provided by 
law. C. P. 369; C. C. 2203. 


Compensation is of three kinds ; legal or by operation of law ; compensation by way of exception ; 
and by reconvention. 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
J. R. Jones, for plaintiff. A. Hennen, for defendant and appellant. 

Lanp, J. This suit is on a promissory note for $959 80, subject to two small 
credits admitted by the plaintiff in his petition. 

The defendant's answer is a general denial joined with the plea of payment and 
two separate reconventional demands ; one for the balance of an account after 
allowing the plaintiff credit for the amount of the note sued on; and the other 
for damages for the alleged non-execution of an act of sale of a slave by the plain- 
tiff to the defendant. 

The judgment of the lower court was in favor of the plaintiff for the sum of 
$138 47 with interest, and the defendant has appealed. 

It is contended in this court that the Judge a quo erred in striking out a part , 
of the answer of the defendant to interrogatories on facts and articles propounded 
by the plaintiff, which part of the answers was to the effect that the note in suit 
had been paid in full by the defendant. 

It does not appear that the defendant objected to the ruling of the Judge in 
the court below, and it is too late to make such objection for the first time on 
appeal in this court. If the defendant intended to object to the ruling of the 
Judge, ordering a part of the answers to be strieken out, he should have done so 
at the time and made his objection appear on the face of the record by a bill of 
exceptions. 

It is further contended that the judgment is erroneous and must be reversed, 
because it did net pass expressly on the defendant’s reconventional demands. 
The account pleaded in reconvention was intended to conpensate the note, and 
the defendant prayed for a judgment against the plaintiff for the alleged balance. 
The District Judge considered the reconventional demand as a plea in compensa- 

tion, as it had been pleaded, and after allowing the defendant all the items of the 
account proved, which amounted to less than the sum due on the note, rendered 
judgment in favor of the plaintiff for the surplus. This was a final disposition of 
the claim in reconvention considered as a plea in compensation, and the jadgment 
was in pursuance of Article 369 of the Code of Practice, which declares that 
when the debt, which the defendant offers in compensation of that which the 
plaintiff claims, is of a less amount than the one demanded, compensation only 
takes place for that amount, and judgment must be given in favor of the plaintiff 
for the surplus. Compensation is of three kinds, legal or by operation of law ; 
compensation by way of exception ; and by reconvention ; and a judgment for 
the surplus in favor of the plaintiff*when his claim exceeds that of the defendant, 
is all that is required. 
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As to the claim for damages for not passing the act of sale, which was like. 
wise pleaded in reconvention, it is only necessary to observe, that the defendant 
discontinued his demand for the damages in the court below, before the case had 
been tried and the judgment had been rendered from which he prosecutes this 


appeal. 
We have discovered no error in the judgment to the prejudice of the de- 
fendant. . 


It is therefore ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 


Potrce Jury or Ascension v. Jonn L. Mannine, Tutor, et al. 


The proceedings for the expropriation of property of an individual for the public use, (C. C. 2608) are 
summary in their nature : but the statute does not require that the District Judge sball sit in vaca- 
tion for hearing them. The article 756 C. P. gives to the Court a discretion in relation to the trial of 
summary cases, with which the appellate Court will not interfere. 


PPEAL from the District Court of the Parish of Ascension, Lawes, J. 
H. L. Duffel and Messrs. Nicholls, for plaintiff and appellant. C. A. John- 
son, J. H. Iisley, and Mills & LeBlanc for defendants. 

Bucuanan, J. The Police Jury of Ascension, having laid out a public road 
in said parish, applied to the District Judge by petition, for the convocation of a 
jury of twelve freeholders, in accordance with article 2608 of the Civil Code, to 
assess the damages which might be sustained by the parties, over whose lands 
the road will pass. The District Judge made an order upon the petition, direct- 
ing a special jury to be convoked at the Court House in Donaldsonville, within 
eight days (the court being then in vacation) and that the proprietors of the 
land to be expropriated, should be summoned to answer and defend their rights 
before the said jury. 

John L. Manning, tutor, one of the defendants in this proceeding, appeared, 
and filed an exception to the trial of the cause in vacation. The court after 
hearing, sustained the exception, and ordered that no further proceedings be had 
in the premises until the regular term of the court. Plaintiffs appealed from this 
order, and an affidavit of the President of the Police Jury is filed in this court, 
that the amount involved in this controversy is more than three hundred dollars ; 
and that the parish has suffered already, and will hereafter suffer more than three 
hundred dollars by the refusal of the Judge to try the cause at the time fixed by 
his first order. 

The proceedings for the expropriation of property of an individual for the 
public use, under article 2608 of the Code, are summary in their nature ; but the 
statute does not require in express terms that the District Judge shall sit in va- 
cation for hearing them. The article 756 of the Code of Practice gives to the 
court a discretion in relation to the trial of summary cases, with which the ap- 
pellate court will not interfere. 
Judgment affirmed, with costs. 
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Asat & Généréts v. W. H. Harris. 


Where a motion fer continuance, affidavit and bill of exception have been lost, and the record is, con- 
sequently defeetive, the case will be remand@ for a new trial. 


PPEAL from.the District Court of the Parish of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiffs. Wiley & Selby, for defendant and 
appellant. 


Durret, J. The appellant having, by inspection, found a diminution in the 
transcript of appeal, which, from the certificate of the clerk, appeared complete, 
applied, in due form, for a writ of certiorari in February 1860. 

The counsels of the appellees thereupon admitted “ that when the cause was 
called for trial in the court below, the defendant and appellant made a motion of 
continuance, supported by affidavit, and the said motion having been overruled 
by the court, the defendant took a bill of exception, and that the said motion, 
affidavit and bill of exception, are not included in the transcript on file, but were 
lost or mislaid, as stated by the clerk of the court below, im his certificate of the 
9th February 1860.” 

The clerk of the District Court certified again, on the 2nd of February 1861, 
that he has been unable, notwithstanding diligent searches, to find the mis ing 
documents. 

Upon the above facts, and the parties not having agreed to a statement of 
facts, we cannot say that the appellant was guilty of any laches. The cause 
must therefore be remanded for a new trial. Evin v. Murphy & al., 11 R. 477; 
Lyon v. Andrews. 5 An. 602 ; Barrow v. Landry 12 An. 83. 

It is therefore ordered and decreed, that the judgment of the lower court be 
reversed, that the cause be remanded for a new trial, and that the appellees pay 
the costs of the appeal. 
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Tue Srate o£ Louisiana v. JOHN Karvy. 


An in’ictment concluding ‘‘ contrary to the form of the statute in such cases made and frovided”’ 
must be intended to mean the statute of the State of Louisiana. The criminal stat¢tes of no other 
government are cognizable, properly speaking, by our courts. 

An error in spelling the word “‘ foreman’’ “fourman’”’ is not importa't, as th pronunciation of the 
same is not thereby changed—.Idem sonans. 


PPEAL from the District Court of the Parish of East Feliciana, McVea, J. 
W. J. Hamilton and D. B. Sanford, for appellant. W. S. Vaughan, Dis- 
trict Attorney, for the State. 

Merrick, C.J. The defendant having been tried and convicted of the offence 
of selling spirituous and intoxicating liquor to a slave without the written consent 
of the owner, appeals from the judgment imposing a fine of $301, and one month’s 
imprisonment. . 

The bill of exception to the refusal of the Judge to continue the cause on ac- 
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count of the absence of a witness, cannot be examined by us, as it rests upon a 
fact found by the District Judge against the accused. 

The indictment charges that the defendant on &c., at &c., “a certain quantity 
of spirituous and intoxicating liquor did sell to a certain slave named Ben, 
without having any written permission from the owner or employer of said slave 
for so doing, contrary to the form of the statute in such case made and provided, 
and in contempt of the authority of the St&te, and against the peace and dignity 
of the same.” ; 

The indorsement of the finding of the Grand Jury is as follows : “ A true bill, 
Richard Draher, fourman,” 

The appellant makes through counsel the following points, viz : 

Ist. The indictment is defective because it does not conclude against the 
statute of the State of Louisiana, and because. the offence is not charged in the 
words of the statute (viz.) that said spirituous liquor was sold “ without the consent 
in writing of the owner,” &c. 

2d. The Act of 19th March 1857, entitled,“ An Act to prevent the buying 
from, selling or giving to slaves without the consent in writing of their owner or 
employer,” is unconstitutional in this: It has more than one object, and the dif- 
ferent objects are not embraced in the title ; it defines the offence ; it denounces 
the penalty ; it disposes of the fine ; it prescribes the form of the indictment ; it 
establishes a new rule of evidence ; it declares what proof shall be sufficient, and 
what shall be a valid plea. 

3d. The bill of exception shows that the State failed to show that the selling 
charged in the indictment was done without the consent in writing of the owner, 
overseer or employer of said slave. 

I. The indictment appears to us to be sufficient. The conclusion “ contrary 
to the form of the statute in such case made and provided ” must be intended to 
mean the statute of the State of Louisiana. The criminal statutes of no other 
government are cognizable, properly speaking, by our courts. 

The term “ without the written permission of the owner,” &c., seems to us to 
be synonymous with the term “ without the consent in writing of the owner,” 
&c. The owner could not give his written permission, without giving his 
consent in writing, neither could he give his consent in writing without giving 
his written permission. The terms appear to be convertible in relation to the 
subject matter, and we think the offence is sufficiently charged under the statute. 


_ See 1 Chitty, Crim. Law, 281. State v. Smith, 5 An. 341 ; State v. Hood, 6 An. 


180. The error in spelling the word foreman is not important, as the pronuncia- 
tion of the same is not thereby changed. 

II. On the question of the constitutionality of the act of the 19th March 
1857, we have to say that the object of the act is to prevent the dealing or traf- 
ficting with slaves without the consent of the owner or employer in writing. All 
the different sections of the statute tend to the same end, and hence the general 
scope of the various enactments is embraced in the title. Under the authority 
of the case of the State v. Henry, a slave, 15 An. 297, we cannot say that the act 
in question is unconstitutional. 

Counsel ask whether the disposition of the fine, or the holding A responsible 
for the misdemeanors of B, have the effect of preventing the trafficking with 
slaves? We can answer that it seems to us that these provisions were intended 
by the Legislature to have that effect. One half of the fine is given to the in- 
former to induce vigilance in the prosecution of this dangerous class of offences. 





a 


























NEW ORLEANS, MARCH, 1861. 


If the owner is made responsible for the act of his employee, it is to make him 
careful in the selection of his agents, and watchful to prevent a violation of the 
law. 

Ill. We concur with our learned brother of the District Bench that the 
statute imposes upon the defendant the burden of showing that he had the owner’s 
consent in writing. 

It was enough for the State to prove that the defendant sold the spirituous 
liquor to the slave. This proof made out a case prima facie against the defend- 
ant, and it was for him to rebut the presumption arising from the facts’by the 
production of the consent in writing of the owner or employer, or the proof of 
its loss. 

Judgment affirmed. 


eee eee eee ee eee ee 


Tse Srare, on the relation of Josern G. Logan praying for a manda- 
mus v. Tae Tarp District Courr or New ORLEANS. 


A mandamus will not lie against a Judge a quo to compel him to allow an appeal on a judgment 
refusing a mandamus to compel a Justice of the Peace to issue a commissiqn to take testimony. 
The remedy is by appeal to the District Court, and ultimately to this Court, when the amount gives 
such appellate jurisdiction, 

When 4 Court usurps jurisdiction the proper remedy is by the writ of prohibition. 


N the relation of Joseph G. Logan, praying for a mandamus. 
B. Egan and L. M. Day, for relator. 


Merrick, ©. J. The petition avers that suit was brought against the relator 


in the Court of the Fourth Justice of the Peace of this City, for the possession of 
the second, third and fourth stories of the store No. 57, St. Charles street, which 
the relator had leased from Schmidt & Co., in liquidation, for $1,000 per annum ; 
that A. Richard, one of the former members of sai‘ firm, alleged himself in the 
petition to be acting under and by virtue of a power of attorney from the partner 
Wm. Schmidt in bringing the suit to eject the relator ; that immediately after said 
suit had been brought, and before a judgment by default had been taken, relator 
filed an exception to said suit on the ground that the Justice of the Peace had no 
jurisdiction, and the petition set forth no cause of action; that A. Richard had 
no authority to bring the suit ; that relator, having filed interrogatories, applied 
for a commission to take the testimony of Wm. Schmidt to establish his defence, 
which was refused him by said Justice of the Peace ; that relator then applied by 
petition to the Hon. Third District Court for a mandamus to compel the Justice 
of the Peace to grant the request; that the Third District Court dismissed rela- 
tor’s petition, the judgment being signed on the 13th day of December, 1860; 
that relator applied for and obtained a suspensive appeal to this Court, returna- 
ble on the second Monday of January, 1861, on condition of giving bond in the 
sum of $100 ; and that the next day, viz., the 14th day of December, the Third 
District Court, without any motion or previous notice, rescinded the order grant- 
ing the appeal. He prays for a peremptory mandamus, commanding the District 
Judge to annul the last mentioned order, and grant relator an appeal from the 
said decree dismissing the petition. 

24 
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ar The District Judge has answered the rule nisi issued on the application of re 
Sp. Dist. Covrr. lator. 

The amount in controversy before the Third Justice of the Peace being a con- 
tract of lease involving over three hundred dollars, is within the final appellate 
jurisdiction of this Court, and this Court would not be deprived of ultimate ap. 
pellate jurisdiction under the Constitution, in the event of an appeal in the first 
instance to the Third District Court of New Orleans. 

But the present proceeding, whether considered in reference to the matter be- 
fore tht District Court, or this Court, is not by way of appeal, but a mandamus. 
Now it is well settled that appellate courts will issue the writ of mandamus only 
in aid of their appellate jurisdiction, and will not try in this manner questions 
which may be examined on appeal. 

It appears, that the Justice of the Peace had jurisdiction of the cause, for the 
complaint made before the District Court was not that the Justice of the Peace 
was usurping jurisdiction, which, ina proper case, would have authorized the 
writ of prohibition ; but it was that he had refused to issue a commission to take 
the testimony of a witness. Phillips’s Dig. p. 288, sec. 71; p. 304, sec. 24. 

The object of the application was not therefore in aid of the appellate jurisdic- 
tion of the District Court nor of this Court, but to revise an interlocutory order 
of the Justice of the Peace before he had finally decided the cause. It has been 
settled by repeated decisions that the appellate tribunal, as just intimated, is 
without power to revise the orders of the inferior court except by appeal, and that 
the determination of every case must be left, in the first instance, to the decision 
of the magistrate seized of original jurisdiction, and he must decide according to 
his own convictions of right and justice in whatever judgment he shall pronounce’, 
in a cause of which he has jurisdiction. If he errs, we repeat, the remedy is by 
appeal. 

Inasmuch as the order applied for in the District Court was not necessary to 
its appellate jurisdiction, and no complaint was there made that the magistrate 
was exceeding the jurisdiction granted him by law ; and inasmuch as the order of 
the District Judge did not work any injury to the relator, whose right of appeal 
was still in reserve, we are of the opinion that no appeal lies from such order of 
the District Court to this Court. This case, it will be perceived, differs from the 
case of The State on the relation of Rutherford v. The Third Justice of the Peace 
of New Orleans, lately decided by us. 

It is, therefore, ordered, that the rule granted in this case be discharged, at the 
costs of the relator. 
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Jonn R. Houiey v. Evciw Bortanp. 





the lowest that has been mentioned by any of the witnesses. It is the evidence, taken as a whole, 
which is submitted to the consideration of the Judge. 






| 
In a suit on a quantum meruit the jowest sum, that the evidence will justify, does not necessarily mean 
' 
| 










PPEAL from the District Court of the Parish of Plaquemines, Foulhouze, J: 
J. B. Grayson, for plaintiff and appellee. George L. Bright, for appellant. 
Bucnanan, J. Plaintiff sues for a year’s wages as overseer of the plantation 
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of defendant. He alleges that he was hired for a year, and was discharged at the 
end of nine months, without cause. 

He claims fifteen hundred dollars as quantum meruit. Defendant denies that 
he hived plaintiff by the year; and that he discharged plaintiff without cause ; 
alleges that he has paid plaintiff two hundred and seventy dollars on account ; and 
claims for feeding an extra horse for plaintiff nine months, at fifteen dollars per 
month. ; 

Plaintiff has not proved any contract for the hire of his services by the year. 
A letter of plaintiff given in evidence negatives such an agreement. 

The value of plaintiff’s services is differently estimated by the witesses—from 
five hundred to fifteen hundred dollars per annum. 

The District Judge has allowed at the rate of one thousand dollars per annum 
for the time (nine months) that plaintiff actually served. He allows the payments 
on account, as proved; and <lisallows the keeping of the horse. Defendant ap- 
peals; and appellée prays an amendment of the judgment. 

In this Court, the defendant and appellant relies mainly upon the decision in 
Garcia v. Garcia, 7 An. 525, in which the Court said : “ When the overseer does 
not take the ordinary course of engaging for a fixed salary, we think courts 
should reqduce the claim to the lowest sum which the evidence will justify.” 

We find, on consulting the reasons for judgment of the District Judge, that he 
adopts the doctrine of the case of Garcia v. Garcia as the rule of his decision in 
the present case. And we cannot say that he has erred. The lowest sum that 
the evidence will justify, does not necessarily mean the lowest sum that has been 
mentioned by any of the witnesses. It is the evidence, taken as a whole, which 
is submitted to the consideration of the Judge. And, without going into details, 
as the District Judge has done, we remark that the conclusion at whieh he has 
arrived, appears to us justified by the premises. On the other questions of law 
and of faet in the cause, we also agree with the District Judge. 

Judgment affirmed, with costs. 


~ ere > ores wo SS ne oe SS aee eee 


Mrs. M. E, Boissac v. R. C. Downs. 


One who assumes to pay a mortgage debt by notarial act is not, properly speaking, a third possessor 
who can discharge himself by abandoning the property. 

A tacit mortgage exists without any record in the office of the Register of Mortgages, and it binds the 
real property of the tutor in every parish in the State. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Edward Phillips, for plaintiff. A. T. Steele, for defendant and appellant. 
Merrick, C. J. The present is an appeal from an order of seizure and sale. 
On the 24th day of July, 1856, the plaintiff, Mrs. M. E. Boissac (now Mrs. 
Kirke) sold a tract of land in the Parish of Iberville to Andrew J. Johns for 
the sum of $12,000, with eight per cent. interest, payable in all the month of 
March, 1858, with this proviso : “ which-note is not to be paid at maturity unless 
the tacit mortgage mentioned in the act of sale and mortgage be canceled, and to 
be paid after maturity on the canceling of said mortgage.” A mortgage was re- 
served in the act of sale in authentic form to secure the price. 
On the 10th day of August, 1857, Andrew J. Johns sold by notarial act the 
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same property to the defendant, R. C. Downs, and E. W. Robertson, and they as- 
sumed to pay in certain proportions the debt due by Johns to the plaintiff. On 
the 3d of December, 1859, Robertson also, by notarial act, sold to the defendant, 
R. C. Downs, his interest in the tract of land, and Downs, in the same act, as- 
sumed the payment of the residue of the debt to plaintiff. 

The note given by Johns to the plaintiff, and thus assumed by defendant, was 
protested on the 3d of April, 1858. 

A decree canceling the judicial mortgage was entinal on the 21st day of 
April, 1859, by the District Court in the Parish of Avoyelles, but it does not ap- 
pear that the decree was produced to the Recorder of Mortgages in Iberville, and 
the formal entry made on the mortgage records of that Parish to that effect. 

The documents produced before the District Judge who granted the order of 
seizure and sale, were the three notarial acts above referred to: the protest of the 
note ; the certified copy of petition for the cancellation of the tacit mortgage ; and 
the decree rendered by the Judge of the Thirteenth Judicial District ; and also 
an act of sale by Downs to Joseph D. Hamilton, of a part of the tract of land. 
The order of seizure and sale issued for the portion of the property remaining in 
Downs’s possession. 

The appellant has made various assignments of error, but we shall notice only 
those on which he relies in argument and in his brief for a reversal of the decree 
in the lower Court. 

He contends that this suit is against a third possessor, and therefore the thirty 
days’ demand and the ten days’ previous notice ought to have been given as re- 
quired by the decision in the case of Gentis v. Blasco.15 An. 104. This case dif- 
fers from the case cited in this, that Downs, by notarial act promised to pay this 
very debt. It is therefore his debt, and he is not, properly speaking, a third pos- 
sessor, who can discharge himself by abandoning the property. See Duncan v. 
Elam, 1 Rob. 135. 

It is objected that the judicial mortgage has not been canceled ; that it has not 
been shown that the proper parties were before the Court when the decree was 
rendered, and there is no proof that any special mortgage was executed ; and it does 
not appear that the mortgage was actually canceled on the mortgage records. 

To this it is a sufficient reply to state, that the plaintiff was only bound to pro- 
duce before the District Court, in order to obtain the order of seizure and sale, 
evidence which made a prima facie case. The decree of the proper tribunal can- 
celing the tacit mortgage, must be presumed to have been rendered upon the pro- 
duction of the proces-verbal of the family meeting and other proceedings therein 
recited, and that those proceedings were regular, and that the District Judge did 
his duty. If the fact were otherwise, the remedy of the appellant was by injunc- 
tion. 

A tacit mortgage exists without any record in the office of the Register of 
Mortgages ; and it binds the real property and slaves of the tutor, in every Parish 
in the State. It is therefore properly canceled, when the judge of the domicil has 
decreed its cancellation. As it does not appear upon the mortgage records, ex- 
cept where the tutor’s bond is recorded, so also it requires no special entry on the 
records to evidence the fact that it is canceled. 

The appellee has by answer prayed that damages be allowed the plaintiff as for 
a frivolous appeal. We do not think they should be allowed. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be affirmed, and that the defendant pay the costs of the appeal. 
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Emite O. Wepre v. Raymonp P. Garuarp. 


Where the incompetency and negligence of an overseer is put at issue in the pleadings on a suit for 
wages, evidence must be admitted to establish that fact. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
Bush, Beatty & Allain, for plaintiff. Harang & Poché, for defendant and 
appellant. ° 

Bucuanan, J. This is a suit for the wages of the overseer on a sugar planta- 
tion. Plaintiff remained in defendant's service about thirteen months. He claims 
for two years’ salary, on the ground that he was discharged without cause, after 
the commencement of the seeond year. Defendant denies that he employed plain- 
tiff by the year; and if he did, pleads that he had good cause for discharging 
him, to wit, incompetency and negligence. The cause was tried by a jury, who 
found for plaintiff; and defendant appeals. 

On the trial, defendant offered witnesses to prove the manner in which the 
planting on his plantation had been conducted ; but plaintiff having objected to 
such evidence, as inadmissible under the pleadings, the Court sustained the ob- 
jection, and a bill of exceptions was reserved. 

Defendant refers us to the eighth paragraph of his answer, which reads as fol- 
lows : “ That after the rolling of 1859 was over, and the planting commenced, de- 
fendant did discover that the said Webre was altogether incompetent to take care 
of his, respondent’s plantation, and oversee and manage the same in a proper and 
skillful and trustworthy manner,” &c. 

This appears in the answer, as one of the specifications of incompetency and 
negligence, alleged as constituting good and sufficient causes of plaintiff’s dis- 
charge. And we feel constrained to view the ruling of the District Judge as er- 
roneous on this point. The averment is, that plaintiff was incompetent to take 
care of the plantation and to oversee and manage the sdme ; and that such incom- 
petency was discovered after the planting of the crop had commenced. 

The evidence offered to sustain this averment was, evidence of the manner in 
which the planting was conducted. If, as we do not understand to be disputed in 
argument, and as the answer substantially avers, it is the duty of the overseer of 
a plantation to conduct and superintend the planting of the crop, it seems that 
evidence of the manner in which the planting was conducted, would have a direct 
bearing upon the issue here presented. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed and annulled, and that this cause be remanded for further proceedings 
according to law; and that appellee pay costs of this appeal. 
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Georce W. Samira v. Hezexian R. Harre ct. 


The fact that a party in an original action against the signers of a promissory note in which a judg- 
ment of non-suit had been rendered, had sued them all as makers, does not estop him in a subse- 
quent action against one of them from alleging that he had signed as surety on the note for the 
others. . 

Where a party by his original petition claims judgment in solido against several makers of a promis- 
sory note which in its form is merely a joint obligation, may by an amendmen’ allege that one of 
the signers intended to bind hi If as surety at the time of affixing his signature. 


PPEAL from the District Court of the Parish of East Feliciana, Mc Vea, J. 
Euqua & Kilbourne, for plaintiff. P. Pond, for defendant and appellant. 





Bucuanan, J. Plaintiff sues defendant upon the following note : 

“ Amite County, July Ist, 1856. 

“ $1260 33. Twelve months after date, for value received, we promise to pay 
G. W. Smith, or order, twelve hundred and sixty dollars and thirty-three cents, 
with eight per cent. interest from date until paid. 

“ Mills, Cleveland & Co. 
“ H. R. Harrell.” 

The petition alleges that defendant signed the note as surety for the other sign- 
ers, Mills, Cleveland & Co., and that he is therefore bound to plaintiff in solido 
for its payment. 

Plaintiff had judgment ; and defendant presents the case to us, by appeal, upon 
the single point made by a peremptory exception filed by him in the Court be 
low, “ that plaintiff is estopped by the allegations of his former original petition 
in the suit of G. W. Smith v. Hawkins et al. from alleging in his present suit that 
this defendant is bound as security on the note sued on.” 

It appears from the evidence that plaintiff had previously sued defendant and 
another party, upon this same note, in another action, which terminated by a non- 
suit. In the petition filed in that action, plaintiff did not specially allege, as he 
has done in the present case, that defendant signed the note as surety of the other 
signer ; but simply declared upon the note as signed by defendant and Mills, 
Cleveland & Co. ; and due by the signers in solido. 

These allegations of the petition in the first suit are not a bar of the present 
demand. That suit is at an end, by a judgment (nonsuit) which left the parties 
in the same relative position in which they were before it was instituted. But 
supposing even that the present petition was before us in the form of an amend- 
ment of the first petition, and in the same suit, it would present no such inconsis- 
tency of pleading as would exclude it. The first petition claimed judgment in 
solido against several makers of a note, which in its form was merely a joint obli- 
gation. But the amendment would have come in aid of the relief sought in the 
original petition (to wit, a judgment in solido against Harrell) by pleading an in- 
tention to that effect, on the part of Harrell, at the time of affixing his signature. 
Indeed, the counsel of the defendant admits in his argument before this Court, 
that a party, whose name appears as a maker, may be sued as a surety, and that 
plaintiff may explain the face of the note by parol proof to show that the party 
who is prima facie a maker, is in reality a surety. 

Judgment affirmed, with costs. 
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Perer ALEXANDER Vv. Scnoot Directors or 9th Scnoo. District. 


All agreements relative to personal property, and all contracts for the payment of money, where the 
value does rot exceed $500, which are not reduced to writing, may be proved by any com- 
petent evidence ; such contracts or agreements above $500 in value, must be proved at least by one 
credible witness, and other corroborating eircbmstances. C. C. 2257. 


 peey from the District Court of the Parish of Madison, Farrar, J. 
T. P. Farrar, for plaintiff and appellant. Short @ Parham, for defend- 


ants. 
Voorntgs, J. The plaintiff’s claim is on a quantum meruit for professional 


services rendered in the cases of Wm. Bright v. School Directors, &c., and of 
School Directors, &c., v. N. D. Coleman. 

This demand is resisted on the ground, as alleged, that there was a contract be- 
tween the parties, and that the amount stipulated has been paid. 

This defence is supported by the testimony of a single witness, uncorroborated ; 
and the amount in question exceeds the sum of five hundred dollars. OC. C. 2257. 
So far from there being corroborating circumstances, the reverse is the case : upon 
the face of the draft, to which our attention is called, it appears that the amount 
in question was paid for services rendered in the case of W. H. Bright v. School 
Directors, d&c. The defence has, therefore, proven to be a failure. 

The question is now narrowed down to fixing the value of the services in the 
other case, that is, School Directors, &c., v.. N. D. Coleman. The proof will jus- 
tify an award for the sum of five hundred dollars. 

It is, therefore, ordered and decreed, that the judgment of the District Court be 
avoided and reversed, and that the plaintiff do have judgment against the defend- 
ants in the sum of five hundred dollars, with legal interest from the sixteenth day 
of November, A. D. eighteen hundred and fifty-eight, with costs in both Courts. 





Mr. & Mrs. Francis ALLEMAN v. Mr. & Mrs. Jean Berceron. 
An administrator to a succession will not be appointed when there is no absolute necessity for it. 


PPEAL from the District Court of the Parish of Ascension, Lawes, J. 
J. H. Misley, for plaintiff. L. D. & F, J. Nicholls, for defendants and appel 


lants. 
Merrick, C.J. The controversy in this case arises out of an opposition made 


by the plaintiffs to the claim of defendants for letters of administration upon the 
succession of Mrs. Joseph Hidalgo, deceased. 

It appears that the deceased died leaving a number of heirs and a husband sur- 
viving. It does not appear that there were any debts due by her. The property 
of the succession was sold to effect a partition, and with the exception of a small 
portion, was bought by the heirs and surviving husband. Since then Joseph Hi- 
dalgo has died and his property was sold, the plaintiff, Al/eman, having been ap- 
pointed administrator. The heirs of beth successions are the same. 












v. 
BERGERON. 





SUPREME COURT OF LOUISIANA. 


After the sale of the property of Mrs. Hidalgo’s succession had been made to 
effect a partition, the defendant, Bergeron and his wife, as heir, applied for letters 
of administration upon her succession. It was opposed on the grounds, that a 
partition of the property had been decreed, and the property sold accordingly ; 
that there were no debts or charges, and an administration would entail an unne- 
cessary and useless expense, and that the opponents had a better right to letters 
of administration than the applicants. 

The Judge being of the opinion that letters of administration were unnecessary, 
sustained the opposition ; and Bergeron and wife appeal. 

The necessity of the appointment is argued from the fact that some of the heirs 
reside in remote parishes and have only a small interest in the estate, and that it 
is inconvenient to procure their presence at the partition. It is difficult to per- 
ceive in what manner the appointment of an administrator would facilitate the 
partition in this particular. An administrator cannot properly make a partition 
for the heirs in his account, and where property is sold to effect a partition, the heir 
who is a purchaser cannot be compelled to pay the purchase money until a liqui- 
dation is had, by which it is ascertained what balance there is against him. C. 
C. 2603, 1265 ; Succession of Carraby, 3 Rob. 352; Succession of Harrell, 14 
An. 337. We therefore concur with the District Court in the conclusion, that 
there was no necessity for the appointment of an administrator, and the applica- 
tion was properly rejected. 

Judgment affirmed. 
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Mrs. F. Permit v. A. Fernanpez. 


The right of deciding into the sufficiency of the surety on an appeal bond, and of deciding whether 
the appeal shall be suspensive or devolutive, is exclusively within the province of the court from 
which the appeal is taken. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
E. Bermudez, for plaintiff. E. Filleul, for defendant and appellant. 

On a motion to dismiss the appeal as suspensive : 

Bucnanan, J. This motion is founded upon the insufficiency of the amount of 
the bond for a suspensive appeal. 

Tits amount was fixed by the order of the Court below. It is therefore good for 
a devolutive, even if not for a suspensive, appeal ; on which last point we do not 
express an opinion. 

It is not the practice of this Court to decree a qualified dismissal of an appeal, 
such as this rule calls for. Such a decree would be tantamount to an order that 
execution issue, notwithstanding and pending the appeal. It is well settled, that 
an application for an order of that sort must be addressed to the Court which has 
rendered the judgment, and not to the appellate Court. 2 Robinson, 551. 

Indeed the rule states, and the record shows that an application for execution 
by rule to show cause was made to the Court below, after this appeal was taken ; 
upon which application there was a judgment. From that judgment there was 
no appeal taken ; and we cannot review it, under the appeal previously granted. 
9 La. R. 579. 
Rule discharged. 
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JoserH LaLLanpE*v. Conrad F, McRae, Intervenor.—Hati, Ropp & 
Putnam et als., Third Opponents. 


If a debt be contracted by one of the partners of an ordinary partnership, who is not authorized, 
either in his own name or that of the partnership, the other partners will be bound, each for his 
share, provided it be proved that the partnership was benefitted by the transaction. Each is bound 
in proportion to the number of partners, without any attention to the proportion of the stock or 
profits each is entitled to. But where the recourse of the creditor is had on account of the benefit 
conferred by the partnership, by a contract not its own, the rule is different, and each partner’s 
share is to be fixed in proportion to the interest which he has in the concern and to the benefit 
which in consequence he has derived. 

The right of the creditor does not arise under the contract, which, as such is not binding on the part- 
nership : his action against each partner has for its basis the benefit conferred. But to such a right 
springing from equity cannot attach a mortgage which is itself a matter of strict right. 

Partnership creditors are not entitled to a mortgage on the partnership property, nor can a special 
mortgagee be compelled to seek payment on one rather than another part or portion of the prop- 
erty mortgaged. The right attaches to all the property. 

This Court is only seized of jurisdiction to amend the judgment as between appellant and appellee : 
not as between the appellees. 


PPEAL from the District Court of the Parish of Pointe Coupee, Ratliffe, J. 
A. Provosty, for plaintiff. H. M. Spofford and T. J. & W. H. Cooley for de- 
fendant and intervenor. Lacey & Spearing, Clarke & Bayne, for third opponents. 

Voorutes, J. The appellants, Hall, Rodd & Putnam, claim to be mortgage 
creditors of the ordinary partnership of R. W. & C. F. McRae. They contend 
that there is a two-fold error in the judgment of the District Court,—in the first 
place in failing to recognize them as such, and in depriving them of the privilege 
which they claim ;—and secondly in awarding to several mortgage creditors a 
rank and an amount, which the nature of their claims does not authorize. 

R. W. McRae was the sole owner of the Glenmary plantation, and a part 
owner, with C. F. McRae, of the Crescent Park plantation. Advances were 
made by Hall, Rodd & Puinam to R. W. McRae, and the first question presented 
is whether the partnership is not indebted for the amounts thus advanced. 

The account is kept in the name of R. W. McRae; and when suit was insti- 
tuted on it against this party, the appellants averred ‘in their pleadings that this 
was an individual indebtedness, contracted for his individual benefit, and that 
of the Glenmary plantation, his individual property. A consent judgment was 
entered, and, in accordance with the written authorization of the defendant, the 
decree ordered the seizure and sale of the Glenmary and Crescent Park planta- 
tions, under the mortgage of the 26th of February 1857. 

This mortgage had been executed by R. W. McRae, acting in his own name, 
and in the name of his brother and co-partner, C. F. McRae, and was subse- 
quently ratified by the latter. Its object was to secure Hall, Rodd & Putnam, 
for advances made and to be made for the use, benefit and accommodation of 
R. W. & C. F. McRae, “ or of any other obligation, into which they may enter 
by virtue of this Act, and also to secure the said Hall, Rodd & Putnam, the full 
reimbursement of all and every sum or sums of money which they have already 
advanced or paid for the said Robert R. & Conrad F. McRae, or may hereafter 
advance and pay for their account,” etc. 

The question of fact here involved is whether advances were made to R. W. 
McRae, individually, or to the partnership of R. W. & C. F. McRae ; but it is 


25 





MoraE 





















































SUPREME COURT OF LOUISIANA. 


contended that the appellants are precluded by their judicial admissions from de- 
nying that it was not a partnership debt. The latter’s counsel admit the force 
of this objection, but reply that the allegations were made in error of fact and 
are therefore revocable. 

The evidence adduced hardly makes out a case of error on the part of Hall, 
Rodd & Putnam. The supplies were for the Glenmary plantation, which they 
wel' knew to be the property of R. W. McRae. The advances purport to be 
for the individual benefit of the latter ; and the former made the entries accord- . 
ingly on their books. It is true that a large amount of these advances were 
subsequently used by R. W. McRae to the extinguishment of partnership liabil- 
ities ; but, in this matter, the appellants exercised no agency whatever. Nor is 
it pretended that the advances made were intended for the purpose to which they 
were applied. In point of fact, they were really made to R. W. McRae, individ- 
ually, and not to the partnership. 

It is not important to determine whether the judicial admissions in question 
amount to an estoppel, or whether they must be viewed only as evidence open to 
explanation. The facts ascertained leave no doubt as to the nature of the trans- 
action ; and the appellants’ recourse must, at all events, be governed by the pro- 
visions of article 2845 of the Civil Code. 

The article reads: “If a debt be contracted by one of the partners of an ordi- 
nary partnership, who is not authorized, either in his own name or that of the 
partnership, the other partners will be bound, each for his share, provided it be 
proved that the partnership was benefitted by the transaction.” 

By the previous article the rule, as toeach partner’s liability in general, is, that 
each is bound “ in proportion to the number of partners, without any attention to 
the proportion of the stock or profits each is entitled to.” Art. 2844. But 
where the recourse of the creditor is had on account of the benefit conferred on 
the partnership, by a contract not its own, it is obvious that the rule is different, 
and that each partner’s share is to be fixed in proportion to the interest which he 
has in the concern, and to the benefit which in consequence he has derived. Gil- 
bert, notes to articles 1862 and 1864, N. C. The right of the creditor does not 
arise under the contract, which as such is not binding on the partnership : his 
action against each partner is in the nature of the civil law action de in rem verso, 
having for its basis the benefit conferred. The article of the Code recognizes this 
equitable right of recourse for indemnification. But to such a right, springing 
from equity, cannot attach a mortgage, which is itself a matter of strict right. 

Under this view of the law it follows that, notwithstanding the appellants’ 
equitable action under the provisions of C. C. 2845, their mortgage of the 26th 
February, 1857, does not cover the advances made to R. W. McRae. Their claim, 
as regards the partnership, is an ordinary one. 

Viewed as the creditors of R. W. McRae, individually, or as ordinary creditors 
of each partner, they are to be paid only in as much as there should be some- 
thing left after satisfying the mortgage creditors. C.C. 2794. They have no 
interest in contesting merely the rank of the mortgages ; but they might have in 
reducing the amounts claimed, so as to increase their own proportion in the dis- 
tribution of the assets. The copartnership, however, is hopelessly insolvent ; nor 
would the reduction of the mortgage claims, as asked by the appellants, be of any 
benefit to them. Indeed, their only complaint, as well on their briefs as upon 
the oral arguments, was as to the refusal of the court below to recognize them as 
partnership creditors with priority of mortgage. 
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The mortgage of Zenon Porche is not questioned so far as the amount allowed 
is concerned ; but the appellants contend: “ That this was an individual debt of 
R. W. McRae, and the Glenmary plantation and slaves, for the payment of which 
Cc. F. & R. W. McRae and Crescent Park plantation and slaves became the se- 
curity. ; that, for the reimbursement of the same, Zenon Porche is amply secured 
by the proceeds of the sale of Glenmary plantation and slaves, the property of the 
principal obligee, R. W. McRae, in the hands of the syndic of his insolvency ; and, 
consequently, Hall, Rodd & Putnam, who are creditors of C. F. & R. W. McRae, 
with a mortgage on Crescent Park plantation and slaves, have a right to force 
Z. Porche to look to the fund in the hands of the syndic.” 

This position is based on the assumption that the appellants, as partnership 
creditors, are entitled to a mortgage on the partnership property. But this mat- 
ter has already been determined adversely to their pretensions. Nor can it be 
admitted that a creditor holding a special mortgage, could be compelled to seek 
payment on one rather than another part or portion of the property mortgaged. 
The right attaches to all the property. C. P. 683; C. C. 3360. 

We have not considered the motions filed by several of the appellees to >mend 
the judgment of the District Court. “This Court is only seized of jurisdiction to 
amend the judgment as between appellant and appelle>: not as between the ap- 
pellees.” Converse Kennett & Co. v. St. Lucy Robinson, 15 An. 433. 

Judgment affirmed. 


Succession or P. E. Scoexnaypre. 


The widow is only the usufructuary of the homestead conferred under the Act of 1852; the naked 
ownership is in her children ; and, therefore, no debt due by the widow to the succession of her 
husband, can be offsetted against the homestead, so as to diminish the capital of the same. 

Where the succession is less than one thousand dollars a special mortgagee cannot oppose the allow- 
ance of a homestead to the children. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
E. F. Filleul, for opponent. H. R. Grandmont, for defeudant. 

Bucuanan, J. The deceased Pierre Edmond Schexnaydre left a widow and 
three minor children. The succession consisted of a small house in which his fam- 
ily lived, and of some household furniture. 

The whole of this property was sold, by order of Court, for seven hundred and 
eighty-four dollars and fifty cents, exactly the amount of the inventory. 

This family is in necessitous circumstances. The widow supports herself and 
her children by her needle, and has no separate property. The children have no 
other property than their interest in the estate of their father. 

In her account of administration, the widow charges the estate with one thou- 
sand dollars, as a homestead for her minor children, under the Act of 1852. 

She also charges herself with rent of the house from the death of her husband to 
the day of sale. 

Bertrand Saloy, a creditor of the succession with special mortgage, opposes the 
item allowing a homestead to the children. 






v. 
McRak. 
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The judgment of the District Court upon this opposition decrees a homestead 


Seeanavenn. of one thousand dollars to the widow; and deducts therefrom the rent of the 





house. 


Mrs. Schexnaydre appeals from this judgment, in her capacity of tutrix, on be- 
half of her minor children. 

The statute of 17th March, 1852, creating a homestead, enacts that whenever 
the widow and minor children of a deceased person are left in necessitous circum- 
stances, and do not possess, in their own right, property to the amount of one thou- 
sand dollars, the said widow or children shall be entitled to demand of the succes- 
sion of the deceased father or husband, a sum which, added to the amount of prop- 
erty owned by them or either of them in their own right, will make up the sum of 
one thousand dollars, and which sum shall be paid in preference to all the debts, 
except those for the vendor’s privilege, and expenses incurred in selling the prop- 
erty. 

The statute goes on to declare that the sum thus received from the succession 
of the deceased husband and father shall be held in usufruct by the surviving 
widow during her widowhood; and shall afterwards vest in, and belong to, the 
children or other descendants of said deceased. 

It results clearly from the terms of this statute, that when, as in the present 
case, the deceased has left, both a widow and children, the widow is only usufruc- 
tuary of the homestead. The naked ownership is in her children ; and, therefore, 
no debt due by the widow to the succession of her husband, can be offsetted 
against the homestead, so as to diminish the capital of the same. C. C. 2203; 
Succession of Tassin, 12 An. 885; Succession of Yarborough, 13 An. 378. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; that the opposition of Bertrand Saloy to the account of administra- 
tion herein, be dismissed, at his costs in both Courts; and that said account of 
administration be homologated. 


Cornetia A. Witutams, Executrix, v. C. G. McHarron. 


When the intent of the parties is doubtful, the construction put upon it, by the manner in which it has 
been executed by both, or by one with the express or implied assent of the other, furnishes a rule 
for its interpretation. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
Dunn & Herron, for plaintiff. Thomas G. Morgan, for defendant and ap- 
pellant. 

Lanp, J. The plaintiff is the testamentary executrix of the estate of Barnett 
Willams, decensed, who was an heir at law of Merritt Williams, who resided and 
died in the State of Kentucky. And for the purpose of collecting the distribu- 
tive share or portion due to the estate of Barnett Williams in Louisiana, she gave 
to the defendant an order on the administrator of the estate of Merritt Williams 
in Kentucky, in the following words, to wit: “Please pay to Charles G. 
McHatton, or order, any amount that may be due the estate of Barnett Williams, 
deceased, as heir to the succession of his deceased father, Merritt Williams, in- 
cluding also the payment to fall due in the month of March, 1858.” 
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On this order the defendant collected from the administrator in Kentucky the 
sum of three thousand six hundred and ten dollars and fifty-nine cents ($3,610 59). 
And the question to be decided in the case is, whether this order was given to the 
defendant for the purpose of paying a debt which the succession of Barnett Wiil- 
iams owed to him, or whether it was given as a letter of procuration, constituting 
him the agent of the plaintiff for the collection of the money due from the estate 
in Kentucky. 

It appears that, in the liquidation of the debt due from the estate of Barnett 
Williams to the defendant, the sum of nine hundred and thirty-one dollars and 
eighteen cents ($931 18) of the moneys received from the administrator in the 
State of Kentucky was accounted for to the plaintiff and credited on the claim ; 
but the other sums received by the defendant, amounting to $2,675 45, were not 
accounted for to the plaintiff, although received prior to the liquidation, and are 
consequently still due. 

The fact that the defendant did not account to the plaintiff for the sums above 
mentioned in the liquidation of his claim against the estate of Barnett Williams, 
is a strong presumption that they were not received in payment under the order, 
especially as the liquidation was effected by a judgment rendered contradictorily 
between the parties, which judgment remains in full force and effect against the 
estate. 

The defendant does not pretend that there was any error in the judgment liqui- 
dating his claims against the succession of Barnett Williams ; and having by his 
acts placed a construction upon the order as a mandate or letter of attorney for 
the collection of the moneys received and not accounted for, he is concluded there- 
by from claiming said sums in payment of his debt against the estate. Civil 
Code, 1951. . 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court be affirmed, with costs. 


Succession or W. A. ANpREW. 


A mere dismissal of a rule cannot have any greater effect in the court before which the same has 
been rendered, than a judgment of non-suit. 

Therefore, when a rule has been dismissed and a second taken, the defendant cannot plead res judi- 
cata. 

The books of a liquidating partnership are in the quasi possession of the law, and must be placed im 
the hands of the Receiver under all circumstances. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Hyams, Labatt & Jonas, and H. M. Spofford, for plaintiff. C. Roselius, for 
defendant and appellant. 
Merrick, C.J. Onarule taken by George Jonas, receiver, on Charles Maes. 
The late firm of Andrew & Sierau was dissolved by the death of Andrew. 
Sierau was appointed by the court the liquidator of the partnership affairs. Sub- 
sequently he entered into a new partnership with the defendant in the rule and 
one Wenck, under the name of Andrew & Sierau. 
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The new firm, instead of providing themselves with new books, employed those ~ 
in the hands of Sierau, the liquidator of the old firm, and made their entries and 
kept their accounts therein. 

Sierau having died, and the affairs of the old firm being still in an unsettled 
condition, George Jonas was appointed receiver. He applied to the defendant, 
Maes, for the books of the old firm, the same being in his possession. They were 
refused him by Maes on the ground that they were essential to the business of the 
new firm. Maes offered, however, to give him access to the books at all reasona- 
ble hours. The receiver insists that possession of the books and papers of the old 
firm is essential to a proper discharge of his duties as receiver. 

Jonas suggesting to the Court his belief that Maes had the books in his posses- 
sion, took a rule on him to show cause why he should not deliver the books, pa- 
pers, property, &c., of the firm of Andrew & Sierau to him. This rule was dis- 
missed on the 26th day of January, 1860. 

A new rule was subsequently taken on grounds very similar to the preceding. 

To this second rule Maes pleaded, among other defences, the dismissal of the 
former rule as the thing adjudged in bar of the second rule. The judgment of 
the lower Court being adverse to Maes on the second rule, he appeals, He urges 
the plea of res judicata as the first ground of defence in this Court. 

We are of the opinion that a mere dismissal of a rule cannot have any greater 
effect in the Court before which the same has been rendered than a judgment of 
nonsuit. See 9 Martin R. 522. Nothing, therefore, prevented the receiver 
from renewing the rule. 

On the merits we are of the opinion that the books, papers, &c., while in the 
hands of Sierau as liquidator of the partnership of Andrew & Sierau, were in the 
quasi custody of the law, and that the new firm had no legal right to use the 
books for their own purposes. As a consequence, they, the books, papers, &c., 
are subject to the control of the Court, and must be restored to the present re- 
ceiver, who acts under its authority. It may be true that the books contain en- 
tries important to the business of the defendant; if so, he must content himself 
with the examination of the books, and by taking copies at reasonable hours while 
they are in the hands of the receiver, whose possession is also that of the law. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be affirmed ; that the appellant pay the costs of appeal, it be- 
ing understood that the defendant’s right to examine the books in the hands of the 
receiver at all reasonable hours is reserved him by said decree. 





Josepa S. Cucuntu v. A. W. Watker. 


A contract, in which anything is stipulated for the benefit of a third person, who has signified his as- 
sent to accept it, cannot be revoked as to the advantage stipulated in his favor, without his consent. 
Such a person must be made a party to a suit where such an interest is involved. 


PPEAL from the District Court of the Parish of St. Bernard, Foulhouze, J. 
fA A. Beatty, for plaintiff. P. A. Ducros, Jr., for defendant and appellant. 
Voorates, J. The defendant purchased the plaintiff’s plantation for the sum 
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of $135,000. There was a cash payment of $25,000 ; and the residue of the price 
was made payable in several instalments, some of which are now matured. 

Previously to the sale there existed on the plantation a mortgage in favor of 
Villavaso for the sum of $20,000, and of C. Olivier for the sum of $10,000. The 
purchaser assumed to pay the former debt ; and two of the purchase notes, each 
for the sum of $5,000, were given in lieu of the latter. 

The object of the present suit is to compel the payment of these two mortgage 
debts. 

Neither of the holders, Olivier and Villavaso, has been made a party to this 
proceeding, although they are the creditors, and as such are entitled to the pro- 
ceeds of the sale, should an execution issue. 

Villavaso, besides being the creditor originally of the plaintiff, with the right of 
mortgage, is entitled to the advantages stipulated on his behalf in.the act of sale. 
As he has signified his assent, these cannot be revoked without his consent. C. 
C. 1884, 1896. 

With regard to the Olivier notes, the plaintiff has parted with his interest in 
them by his indorsement. . 

In the absence of parties having such an interest in the premises, it is obvious 
that the matter in dispute is not susceptible of final adjudication. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed; and that, leave being granted to the plaintiff to make 
proper parties, this case be remanded for further proceedings, the plaintiff and 
appellee paying the costs of appeal. 


eee eee ee a eee s aes 


Eta Looram, Wife of J. G. Pusot, v. Wittiam Bouruincame. 


A person employed to retain possession for the owner, cannot be permitted to defeat the object for 
which he was employed, and the moment he resists the entry of the owner he becomes a tres- 
passer. 12 An., 687. 

Per curiam : It would be difficult to prove, as a legal proposition, that the tenant, after the termina- 
tion of his lease, and after he had left the premises, could maintain a civil posession and prevent 
the entry of the owner by leaving a few effects and carrying away the keys ; for the possession of 
the tenant is that of the owner. C. C. 3396, 3404, 487. When, therefore, he abandons the property, 
it would seem he ceases to possess and cannot prevent the lawful owner, his landlord, from entering 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
H. G. Penn, for plaintiff. Alfred Hennen, for defendant and appellant. 

Merrick, ©.J. This is an action of trespass for forcibly breaking open a build- 
ing and removing certain household furniture of the plaintiff. The jury gave 
$100 damages against the defendant, and he appeals. 

The principal facts are these : In 1849, D. C. Lowber owned a house and lot 
and out-buildings in the town of Louisburg, on the lake shore, in the parish of St. 
Tammany. He employed the husband of the plaintiff as a laborer, and probably 
the plaintiff herself as a servant during the summer season, whilst he remained at 
the watering place, and gave them an out-building in which to reside. During 
his absence they were left in charge of the place. After 1853, Lowber seems 
not to have returned, but to have leased the premises to others. The plaintiff 
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and her then husband remained on the place in the house assigned them by 
Lowber until the death of the husbaud. It does not appear that Lowber’s 
tenants, who occupied the place from 1853 to 1856 or 1857 interfered with plain- 
tiff’s occupancy of the out house. In 1856 or 1857, Lowber sold the property to 
J. F. A. Boyle, and the plaintiff married again and went to live with her present 
husband, Pujol. She, however, suffered some effects of the value of $40 or $50 
to remain in the building which she kept locked. Boyle being desirous of re- 
moving the out house nearer his dwelling, employed Burlingame, the defendant, 
to remove it. The latter entered the building by opening a window, and the 
plaintiff's effects were placed in the coach house, another building on the same 
place. It does not appear that the goods were damaged by such removal. 
Burlingame took the roof off the building, and moved the same as intended by 
Boyle. 

It is quite clear from the whole testimony that plaintiff did not have possession 
of the property as tenant. It was not expected that she or her husband should 
pay rent, and she never did pay rent, although a bill was presented her after she 
had been notified to leave the premises and she refused to go. 

The solution of the question to be decided in this case depends upon the fact 
whether the plaintiff held the possession of the property. We think the only 
possession she ever had of the property was that of an agent of the owner. She 
never had any adverse possession. Hence when Boyle acquired the property he 
acquired the possession of the out-buildings as well as the dwelling and he had 
the right to remove plaintiff's effects to any other safe place or even to notify hef 
to take them away. A person employed to retain possession for the owner, 
cannot be permitted to defeat the object for which he was employed, and the 
moment he resists the entry of the owner he becomes a trespasser. See Perret 
and wife v. Sanchez, 12 An. 688. There does not appear to us to be any cause 
of action. The goods are in Boyle’s possession and will doubtless be surrendered 
plaintiff on demand. 

Had the plaintiff ever been a tenant at will 4here would have been very little 
merit in her action. For she had been notified to Jeave the premises. She had 
paid no rent and she had actually removed and lived elsewhere. It would be 
difficult to prove as a legal proposition, that the tenant, after the termination of 
his lease and after he had left the premises, could maintain a civil possession and 
prevent the entry of the owner by leaving a few effects and carrying away the 
keys ; for the possession of the tenant is that of the owner. C. C. 4396, 3404, 
487. When, therefore, he abandons the property, it would seem he ceases to 
possess, and cannot prevent the lawful owner, his landlord, from entering. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and that there be judgment against 
the plaintiffs demand, and in favor of the defendant; and that plaintiff pay the 
costs of both courts. 
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Cates Sreinsprine et al. v. Bennerr & Spracue. 


A contract must be understood in that sense in which it will have some effect, rather than in that in 
which it can have none. Ut res negis valeat quam pereat. 

The Act of Congress of the 19th of June 1834, reviving the Act of the 29th of May 1830, must be con- 
sidered as embracing provisions engrafted on the latter Act by the Statute of the 23d of January 
1832, under which it was not legal to assign or transfer a certificate of purchase from the Register 
of the Land Office, previous to the issuing of the patent. 10 An 597 ; 20 Howard, U. 8. R., 501. 

A patent, to whomsoever issued, inures to the benefit of him to whom the patentee would be bound to 
make conveyance of the legal title. 4 An., 266. 

Where a party purchases from another his interest in certain land, and a patent is obtained therefor, 
the former is merely an equitable owner, and as the patent by fiction of law refers back to the day 
of entry and takes date with it, the sale of his interest was the sale of the land itself. 21 How- 
ard 240. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
M. Wallace, for plaintiffs. A. R. Hynes and A. Featherman, for defend- 
ants and appellants. 

Merrick, C.J. The plaintiffs claim title to a tract of land containing one 
hundred and sixty-nine 63-100 acres, (in possession of the defendants,) as heirs at 
law of F. Steinspring and Ephraim Sprewell, deceased. ; 

The defendants hold by alleged mesne conveyances from the same persons who 
they aver sold their interest in the lands in controversy July 27, 1835, tu one 
Walter Byrne, 

The plaintiffs allege “ that the said Frederick Steinspring and Ephraim Sprewell 
acquired said land by purchase from the Government of the United States, on the 
27th day of July, 1835, the same having been entered in their joint names, and 
that said land continued the common property between them at their respective 
deaths, und is still common property. 

The plaintiffs produce a certified copy of the patent which purports to have 
been issued to Sprewell and Steinspring on the 2d day of August, 1837. 

The defendants produce, as the commencement of their claim of title, two acts 
under private signature, in which Steinspring and Sprewell transfer to Walter 
Byrne, in consideration of $211 50, “ the privilege or pre-emption right granted 
to them under the Act of Congress passed on the 19th day of June, 1834, and laid 
upon fractional section of lot. No. 71, township 15, range 13, east.” 

The plaintiffs contend, among other things, that this sale is void, as in contra- 
vention of the Act of Congress of 1834 reviving the Act of 1830. 

The burden of proof is upon the plaintiffs to show the facts necessary to avoid 
defendants’ title. Their ancestors have been paid the price of the land, and there- 
fore they should show affirmatively that there was some legal obstacle to the 
transfer of title. 

If their ancestors paid the price to the Government and obtained certificates on 
the day they allege they acquired the land by purchase, then, on the production 
of defendants’ title, in the absence of other proof, the law will presume the sales 
were made afterwards on the same day. Ut res negis valeat quam pereat. 3 An, 
R. 363. 

& The testimony of James M. Carter, taken by defendants, shows the fact is in 
accordance with the presumption, and that the parties all being present at Mon- 
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params roe, Byrne furnished the money to make the payment, and that the transfers were 
Bew’r&Srracve then made. The presumption™and proof bring the case within the principle set- 
tled in the case of Marks v. Dickson, 10 An. 598, and 20 Howard’s U. S. R. 501. 

The patent produced by the plaintiffs would lead to the supposition that the 
parties were mistaken as to the nature of the rights of Steinspring and Sprewell, 
for it recites the payment{was made under"the Act of 24th April, 1820, (3 Stat. 
at Large, p. 566,) which allows of the ordinary entries. 

But whether the purchase was made under the latter act or the pre-emption 
law of 1834 reviving the act of 1830 and thezamendment of 1832, the patent 
must inure to the benefit of "the defendants, because plaintiffs’ ancestors were 
bound to make Byrne a title. See McGill v. McGill, 4 An. 266. 

The acts under private signature show that Sprewe/l and Steinspring intended 
to sell, and Walter Byrne intended to acquire byathose acts whatever interest the 
former had in the land. Art. C. C. 1840, Nos, 2,3 and 4. As they were the 
equitable owners, and as the patent by fiction of law refers back to the day of en- 
try and takes date with it, the sale of their interest was the sale of the land itself. 
21 Howard, 240, French v. Spencer; 1 An. 426, Trudeau v. McVickars. 

But if there were doubt on this subject, and the recital in the patent were to 
be disregarded, the case would be still with the defendants, because the Act of 
1832 authorized the pre-emptors to transfer their certificates of purchase or final 
receipts ;"and the instruments {offered in evidence may well be considered such 
transfer. 4 Statutes at Large, p. 496. , 

Walter Byrne having been under said act entitled to the patent, the error in 
issuing the same could not deprive him of his right. 

It is unnecessary to consider the bill of exception taken by plaintiffs’ counsel, as 
the case is with the defendants with Carter’s tenth answer rejected. 

It is, therefore, ordered,‘ adjudged and decreed, that the judgment of the lower 
Court be avoided’and reversed, and that there be judgment against the plaintiffs’ 
demand and_in favor of the defendants ; and that the plaintiffs pay the costs of 
both Courts. 


SUPREME COURT OF LOUISIANA. 





Georce Jones v. Dantes. Byrne. 


The second endorser of a promissory note, put into the hands of the plaintiff as collateral security for 
a greater amount than the sum advanced, is equally bound with the payee to a depositary, for the 
money lent upon it, with interest ; and would_have been bound to any bona fide transferree of the 
note before maturity, by allowing his endorsement to be put in circulation. . 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
C. Janin, for plaintiff. A. R. Hynes, for defendant and appellant. 
Bucnanan, J. Plaintiff, as holder at maturity, sues;defendant asJsecond in- 
dorser of a promissory note for $317, dated?1st May, 1852, payable six months 
after date, made by one Gorton, to the order of, and indorsed by H. J. Williams, 
and by defendant ; which note was duly protested at maturity for non-payment, 
and the defendant duly notified. 
The defence is, that the§indorsement by defendant was for}theJaccommodation 
of the payee, and was known to be such by plaintiff, and that said note was placed 
in possession of plaintiff by the payee, as collateral security for a debt§of a less 
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sum than the face of the note, and was uot received by plaintiff in the regular and 
ordinary course of business. Annexed to this answer, are interrogatories pro- 
pounded by defendant to plaintiff. To these interrogatories plaintiff answers, 
that the note sued on was put in his hands by the payee, as security for the re- 
payment of a loan, with interest at eight per cent. from date of the loan ; which 
loan was made by plaintiff to said payee on or about the date of the note sued on. 
The amount of the loan was one hundred and fifty-six dollars. 

From the answers to interrogatories, which constitute the whole evidence (be- 
side the note, protest and notices) in the case, it appears that the note in question 
was delivered to plaintiff by the payee and first indorser, on the day of its date, 
with the indorsement of the defendant upon it, for the purpose of raising money 
upon it ; and that money was so raised, not by an assignment or transfer of the 
note, but by a deposit of it in the hands of the furnisher of the funds, plaintiff 
herein, to serve as security for the restitution of the funds thus furnished. 

The defendant has allowed his indorsement to be put in circulation by the 
payee, and would undoubtedly be bound to any bona fide transferee of the note 
before maturity. He is also bound to a bona fide depositary or pledgee, like the 
plaintiff. But we think that his liability to the latter will be satisfied by the dis- 
charge of the debt for the security of which the note has been deposited with him. 

It is, therefore, adjudged and decreed, that the judgment of the Court below be 
affirmed, with the following amendment: that the defendant and appellant shall 
be entitled to have satisfaction of this judgment entered by paying into the hands 
of the Sheriff one hundred and fifty-six dollars, with interest on said sum at the 
rate of eight per cent. per annum from the first May, 1852, until paid, and costs 
of the District Court ; the cost of this appeal to be paid by appellee. 


MarrHa Hatioway v. Potice Jury and G. F. Srarys. 


Police Juries of the several parishes of this State have not the power to confiscate and sell cattle run- 
ning at large and belonging to citizens residing out of the parish. 

The Police Juries in the assessment of taxes on personal and real property cannot discriminate be- 
tween citizens and non-residents of the parish—they are not at liberty to tax the property of non 
residents higher than that of citizens of the parish—but, on the contrary, they are required in the 
exercise of the power of taxation to levy an equal and uniform tax on every species of property and 
on all trades and professions, in their respective parishes, which have been made the subjects of 
taxation by the Legislature in behalf of the State. r 

An ordinance of a Police Jury making such a distinction as afore-mentioned, between the property of 
citizens and non-residents of the parish, is absolutely null and void. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 

W. E. Walker, for plaintiff. C.J. Bradley, for defendants and appellants. 
Lanp, J. The Police Jury of the Parish of Livingston, in November, 1859, 
passed an ordinance assessing an annual tax of fift? cents per head on all cattle, 
horses and mules running at large in the Parish, and belonging to non-residents, 
or persons residing out of that parish ; and provided in the ordinance for the con- 
fiscation and sale of all such cattle, and the payment of the proceeds into the Par- 
ish Treasury for the use of the parish, on the failure of the owner to pay the tax, 
or to remove his cattle out of the parish, after ten days’ notice from the Parish 
Ranger. 
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In pursuance of the provisions of this ordinance, the Parish Ranger seized and 
sold at public auction four head of cattle belonging to the plaintiff, who resided 
in the adjoining Parish of St. Helena in this State. And the plaintiff has insti- 
tuted this suit against the Police Jury and P. F. Starns, the purchaser of the cat- 
tle, to recover their value, on the ground that the ordinance assessing the tax and 
authorizing the confiscation and sale of her cattle, was illegal, unconstitutional, 
null and void. 

Although the powers vested in the Police Juries of the several Parishes of this 
State are very general and almost absolute in relation to the police of cattle in 
their respective parishes, still the extraordinary power to confiscate and sell cattle 
running at large and belonging to non-resident citizens, has never been delegated 
to them by the Legislature, even conceding that such a power could be exercised 
by that body under the Constitution. Nor has the Legislature delegated to the 
Police Juries in the assessment of taxes on personal and real property, any power 
or authority to discriminate between citizens and non-residents of the parish, and 
to tax the property of a non-resident at a higher rate than the property of a citi- 
zen of the parish ; but, on the contrary, the Police Juries are required, in the ex- 
ercise of the powers of taxation, to levy an equal and uniform tax on every spe- 
cies of property, and on all trades and professions (in their respective parishes) 
which have been made the subjects of taxation by the Legislature on behalf of 
the State. See Revised Statutes, p. 410, sec. 19. 

The ordinance in question, in assessing an annual tax of fifty cents per head 
upon all cattle running at large in the parish, and belonging to non-residents, is 
an express discrimination in the assessment of the tax between the property of 
citizens and non-residents of the parish, and is without any warrant or sanction 
in the statute law of the State, and for the want of any legal authority in the Po- 
lice Jury to pass it, is absolutely null and void. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court, which is in favor of the plaintiff, be affirmed, with costs in both Courts. 


Oran Hacker v. F. Lenares and T, J. Burrineton 


The exception of lis pendens is only admissible when another action is pending between the same par- 
ties, for the same object and growing out of the same cause of action, before the same tribunal or 
one of concurrent jurisdiction. It is necessary that the parties to the suit pleaded as lis pendens 
should be the same, otherwise the exception should be overruled. 

In a suit between accommodation endorsers of a promissory note, where the: second endorser sought 
to render the maker and first endorser liable to him in solido after payment of the note, and the 
first endorser alleged that he and the second endorser had signed the note as co-sureties—Held : 


That the maker was a competent witness to establish the contract of suretyship between the endor- 


sers of his note for his own accommodation. 

In a suit between the endorsers of a promissory note the fact that the second endorser was the 
endorser of a préexisting note for which this note was given in renewal, does not affect the liability 
of the first endorser on the note in controversy. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 

J. R. Brunot, for plaintiff and appellant. Dunn & Herron, for appellees. 
Lanp, J. The plaintiff, the second endorser of a promissory note, having been 
sued in the same action with the maker, Felix Lenares, and the first endorser, 
T. J. Buffington, and having paid the judgment rendered in favor of the holder 
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in the suit on the note, instituted the present action against the maker and first 
endorser in solido to recover the full amount of the judgment, interest and costs, 
which he had paid in the suit aforesaid. 

The first endorser, after pleading in limine litis the exception of lis pendens, 
which was overruled, filed his answer to the petition, and averred therein that 
he and the plaintiff had endorsed the note as co-sureties for the accommodation of 
the maker, and that the plaintiff in no event had the right to recover of him 
more than one half of the debt which he had paid; and further he pleaded a 
tender of the amount acknowledged in his answer to be due, and deposited the 
same in court in satisfaction of the plaintiff's admitted demand. 

On the trial in the court below, the plaintiff reserved a bill of exceptions to 
the testimony of Felix Lenares, the maker of the note, offered by the defendant 
for the purpose of proving the alleged contract of suretyship between the en- 
dorsers, and thereby to exclude the operation of the Jez mercatoria as to the 
liability of the first endorser to the second for the whole amount of the note ; 
and the plaintiff insists in this court that his bill of exceptions was well taken, 
and that the testimony should have been excluded. 

The District Judge sustained the defence of suretyship on the testimony of the 
maker of the note, and rendered judgment against the first endorser for only one 
half of the debt. 

The questions presented for our decision in the case are : 

First. Whether the exception of lis pendens was admissible and should have 
been sustained. 

Secondly. Whether the maker of the note was a competent witness to prove 
the contract of suretyship between the endorsers. 

And Thirdly. If the maker is a competent witness, whether his testimony is 
sufficient to establish the alleged contract. 

I. The exception of lis pendens was properly overruled. It appears that 
when the holder of the note, F. R. Brunot, instituted the suit above mentioned 
against the maker and endorsers, 7. J. Buffington filed to the plaintiff's petition, 
an exception, which was still undecided at the time of the commencement of this 
suit by the second endorser, who had paid the judgment obtained by the holder 
of the note ; and that the suit of Brunot is the one pleaded as lis pendens. This 
exception is only admissible when another action is pending between the same 
parties, for the same object, and growing out of the same cause of action, before 
the same tribunal or one of concurrent jurisdiction. But the parties to the suit 
pleaded as lis pendens, are different from those between whom the present action 
is pending. The plaintiff in the first suit is no party to this action. CO. P. Art. 
335, Ingram v. Richardson, 2 An. 839. 

II. The maker of the note was a competent witness to prove the alleged con- 
tract of suretyship between the endorsers, because it was a question in which he 
had no interest either diréctly or indirectly ; his liability was the same whether 
the contract of suretyship existed or not between the endorsers of his note, for 
his own accommodation. 

III. The evidence of the maker is insufficient to prove the existence of a con- 
tract of suretyship, and to take the endorsement of Buffington out of the opera- 
tion of the commercial law, which binds him for the payment of the whole 
amount of the note to the second endorser. 

This evidence shows that the plaintiff consented to endorse the note for the 
maker, upon condition that Buffington should become the first endorser ; and the 


v. 
Lenares & Co. 













































SUPREME COURT OF -LOUISIANA. 


fact that the note was given in renewal of a preéxisting note then due, and on 
which the plaintiff was bound as endorser, does not affect the legal liability of 
Buffington resulting from his first endorsement of the note which is now in con- 
troversy. 

The judgment of the lower court is correct as to the maker, Felix Lenares, but 
is erroneous as to the second endorser, 7. J. Buffington, and must be amended, 

For the reasons assigned it is ordered, adjudged and decreed, that the judgment 
of the lower court as between the plaintiff and Felix Lenares be affirmed ; and it 
is further ordered adjudged and decreed, that said judgment as between the plain- 
tiff and T. J. Buffington be avoided and reversed, and that said plaintiff recover 
of said Buffington the sum of six hundred and thirty-six dollars with interest 
thereon at the rate of eight per cent per annum from the 6th day of May 1858, 
until paid, with costs in both courts. 


Hveu Brown, Administrator, v. Wiuiam Sap.er. 


A third ‘possessor of property which is subject to a mortgage and vendor’s privilege—having been 
purchased ata probate sale of succession property—has no right to’ plead a want of registry of such 
mortgage where it appears that he was one of the subscribing witnesses to the proces-verbal of the 
sale of the property. 

At a sale of succession property, it was bought in and the purchaser gave notes for a portion of the 
price. This purchaser shortly afterwards sold the property and together with the adrainistrator 
left the State. Another administrator having been appointed instituted a suit against the second 
purchaser to recover the amount of the promissory notes, and the latter answered alleging the 
payment of the notes, and on trial of the case produced the notes with the name of the original ven- 
dee erased. The Court held : that where there was a charge of fraud made and substantiated as in 
this instance, against the administrator and original vendee, and where it also appeared that the 
latter was in indigent circumstances and without the means of paying the notes, in order to sustain 
this plea of payment, it was not sufficient for the defendant to produce the notes with the name of 
his vendee erased, but that he must also show an application of the price which he paid for the 
property to the extinguishment of the notes in the hands of the administrator, and the circum- 
stances under which the notes came into his possession. 


PPEAL from the District Court of the Parish of East Feliciana, McVea, J. 
R. J. Bowman, for plaintiff and appellant. McVea & Hunter, for defend- 
ant. 

Lanp, J. This is an hypothecary action to enforce a mortgage and vendor's 
privilege on certain real estate in the possession of the defendant, who claims 
title by virtue of a purchase from one Ann Gair. 

The facts of the case are as follows: James Gair died in 1853, leaving a 
widow, who administered his estate as natural tutrix. On the 14th of March 
1856, the property in dispute was sold at a Probate sale provoked by the admin- 
istratrix, for one third cash and the balance on a credit of one and two yeais, 
with interest at the rate of 8 per cent. per annum from date, and was adjudicated 
to Ann Gair at the price of $1150. She paid one third of the price in cash, and 
gave her two promissory notes at one and two years, in equal amounts for the 
balance, and the notes thus given were delivered to the administratrix of the 
succession. And on the 20th of March 1856, ten days after the Probate sale, 
Ann Gair sold the property adjudicated to her, to the defendant for the price of 
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$1150 in cash ; and immediately afterwards departed for Scotland, in company 
with the administratrix, Catharine Gair ; neither of whom has ever returned to 
this State. 

The plaintiff soon afterwards made application for letters of administration on 
the succession, and having been duly appointed, he instituted this suit against 
the defendant for the purpose of recovering the amount of the promissory notes 
given for the balance of the price of adjudication at the Probate sale. 

Th? plaintiff alleges that Ann Gair was entirely without the pecuniary 
means to purchase the property adjudicated to her; that the sale was the result 
of a conspiracy between her and the administratrix to defraud the succession ; 
that the notes were fraudulently carried by the administratrix to Scotland, or 
were destroyed ; and that in consequence of said fraudulent acts, he has been 
unable to obtain possession of the notes, as administrator of the succession of 
James Gair. 

The plaintiff further alleges that the defendant, William Sadler, was well 
aware from the day of the Probate sale, of the existence of the mortgage and 
privilege upon the property adjudicated to Ann Gair, to secure the payment of 
the promissory notes for the balance of the price, and that he purchaséd the 
property from her with full knowledge of the existence of said mortgage and 
privilege in favor of the succession. 

The defendant after pleading in his answer a general denial, specially avers 
that be believes that Ann Gair has taken up the notes given by her for the pur- 
chase of the property, and thereby extinguished her debt to the succession, and 
‘that he will be able to prove the same on the trial of the cause. 

The evidence shows that William Sadler, the defendant, was a subscribing 
witness to the proces-verbal of the sale of the property in dispute to Ann Gair, 
and that this sale is mentioned and referred to in the act of sale to himself; and 
the evidence further shows that the defendant, on the trial of the cause, adduced 
as proof of the payment alleged in his answer the notes given for the balance of 
the price, with the name of Ann Gair thereon erased. And that although the 
notes on their face were joint and several or in solido, they had been signed only 
by Ann Gair. ‘The evidence further shows that the Probate sale of the property 
had not been recorded prior to the sale to the defendant, and was not recorded 
until the 5th day of August 1857, more than a year subsequent to the sale. 
And it still further shows that Ann Gair resided with her brother during his life 
time, and afterwards continued to reside with his widow, the administratrix, and 
that she did not possess any property before her purchase at the Probate sale 
already mentioned. 

The questions which are raised for our decision are : first, whether the defend- 
ant, who was a witness to the proces-verbal of sale, which operated a mortgage 
and vendor’s privilege on the property adjudicated, can plead a want of registry. 
And second'y, whether the plea of payment contained in the defendant’s answer, 
(which involves a consideration of the charge of fraud against the administratrix 
and Ann Gair), is sustained by the evidence. 

I. The defendant cannot plead a want of registry of the mortgage, for article 
3316 of the Civil Code expressly declares, that neither the contracting parties 
nor their heirs, nor those who are witnesses to the act. by which the mortgage 
was stipulated, can take advantage of the non-inscription of the mortgage. 

1I. The charge of fraud contained in the plaintiff's petition against the ad- 
ministratrix and the vendee at the probate sale, appears to be substantiated by 
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the evidence ; and as Ann Gair was in indigent circumstances, and without the 
means of paying the notes, the defendant should have sustained his plea of pay- 
ment by other evidence in addition to the production of the notes with the name 
of Ann Gair thereon erased, He should have shown an application of the price 
which he paid for the property, to the extinguishment of the notes in the hands 
of the administratrix, and should have shown the circumstances under which the 
notes came into his possession. 

It is against the interest of the administratrix to prove the payment of the 
notes to herself, and for this purpose she is a competent witness for the defendant ; 
and her 4estimony or that of other witnesses should have been adduced on the 
trial to prove the payment alleged in the defendant’s answer, in addition to the 
production of the notes themselves. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
this cause be remanded to the lower court for a new trial, and for further pro- 
ceedings according to law ; and that defendant and appellee pay the costs of this 


appeal. 


Otrvia Anprews v. J. L. Cranpett, Sheriff, et al. 


Under articles 3191, 3192, and 3193 of the C. C. a right of pledge exists for the keeping and feeding of 
horses, and a privilege upon the proceeds of their sale. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
A, R. Hynes, for plaintiff. James Nolan, for defendant and appellant. 

Vooruiss, J. . Tne plaintiff, in her third opposition, claims a privilege on the 
horses and mules seized and sold by the Sheriff. 

Her demand is for their board ; and the only question raised is whether, she 
being a livery stable keeper, the privilege attaches. 

Under articles 3191, 3192 and 3193 of the Civil Code, a party is entitled to 
recover the expenses incurred for the preservation of property, which he has in 
his possession, “ whether in deposit, loan or otherwise”; and he has a right of 
pledge, by which he may, until reimbursed, retain the property. As a necessary 
consequence, the last mentioned article gives him a preference upon the proceeds 
of the sale. 

Keeping and feeding horses must be classed among the expenses incurred for 
their preservation. The District Judge, therefore, held correctly that the privi- 
lege attached. . Hyams v. Smith, 6 An. 362; C. C. 3184; N. C. 2102. 

Merrick, C. J., absent. 
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Gustave Bovu.tieny v. Mrs. Epwarp Fortier and Huspanp.—Mrs. Ma- 
THILDE E. Fortier, Third Opponent and Intervenor. 


The incapacity of the wife to contract is removed by the assent of the husband ; but this is true only 
in cases where she can legally contract. For example, she can only contract with her husband in 
certain cases ; she cannot, except in certain enumerated cases, dispose of her dotal property ; she 
cannot, when there exists a community of acquests and gains between her and her husband, acquire 
property for her separate account. To this last rule there are exceptions ; hereafter noticed. 

The declarations of a married woman, in the generality of cases, are not binding on her unless veri- 
fied, or unless she has been benefitted by the contract. 

i The husband is only responsible to his wife for the amount of her paraphernal property alienated, 
when it is proved that he has received the price or otherwise disposed of the same for his indi- 
vidual interest. 

All the effects of the spouses, not satisfactorily established to have been brought into marriage, or 
acquired during the marriage by inheritance or by donation made to the one or to the other particu - 
larly, constitute the assets of the community or partnership of acquests and gains. 

Per curiam : We have no doubt that the wife may legally make an exchange of her paraphernal 
property. 

The right of the wife to administer her paraphernal property and to alienate the same implies the 
faculty of investing or re-invesiing her parapbernal effects. ‘ 

All the wife’s property which is not declared to be dotal is paraphernal, and the wife has the adminis- 
tration and the enjoyment of it, but she cannot alienate it without the authorization of her husband 
or of the Judge. 

Under our Code the wife has an action against her husband for the restitution of her paraphernal 
property. 

A wife cannot invest beyond her means, and conveyances made to the wife, on her failure to show 
adequate,means, or maintaining similar conveyances by reason of such adequate means, will be set 
aside. Various decisions re-affirmed. 

The ability of the wife to acquire, during the marriage, property in her own name and for her sep- 
arate account, is an exception to the general rule, and it must, therefore, be strictly and rigidly 
construed ; and consequently the wife is required, not only to prove that she bad paraphernal effects 

at her disposal, but also that they were ample to enable her, reasonably at least, to make the new 

acquisition, otherwise the contract will be treated as a contract of the community. The converse 
of the proposition is equally true. 




























PPEAL from the Second District Court of New Orleans, Morgan, J. 
Johnson & Denis, and E. A. Bradford, for plaintiff. J. & E. Bermudez and 
P. Soulé, for defendants. E. F. Filleul, for third opponent and intervenor. 


Dorret, J. By public act passed before A. Mazureau, a notary public in the 
city of New Orleans, on the 4th of February, 1853, the third opponent, Mrs. 
Mathilde Labranche, duly assisted and authorized by her husband, Edmond For- 
tier, Jr., purchased from J. A. Livaudais, for the price of eighty thousand dollars, 
a plantation in the Parish of Orleans, five miles above the city of New Orleans 
and on the opposite side of the river Mississippi, measuring thirty-three arpents, 
eight toises and five feet, more or less, front to the river, and forty arpents in depth, 
bounded above by the land of Edmond Fazende, and below by that of M. Fazende; 
together with fifty-six slaves and seven hundred and forty-six shares of the capital 
stock of the Citizens’ Bank of Louisiana, being the same property which Livau- 
dais. had acquired from Messrs. Lacoste by act of the 26th April, 1851. To make 
up the above sum of $80,000, the purchaser, Mrs. Fortier, paid in cash $5,193 62, 
made and subscribed, on the 4th of February, 1853, three promissory notes of 
$8,666 66 each, to her own order and by her indorsed, payable respectively on the 
15th of February, 1856, 1857 and 1858, with 6 per cent. interest from date to 
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maturity, and 8 per cent. interest from maturity till paid,with mortgage and vendor’s 
privilege on the conveyed property; and for the balance of the price, the pur- 
chaser assumed the payment of the following claims, which were secured by special 
mortgages on the same property, to wit : 

1. A loan of $14,869 18, obtained as a stockholder of the Citizens’ Bank of 
Louisiana, payable Ist of August, 1853, and renewable according to the charter 
of said bank. , ." 

2. Nine notes furnished by Livaudais to Messrs. Lacoste, his vendors as afore- 
said, in part payment of his said purchase of the 26th April, 1851, two of 
$4,906 203 each, and one of $1,500, payable on the Ist of March, 1853, three 
other corresponding notes payable on the Ist of March, 1854, and three other 
corresponding notes payable on the Ist of March, 1855. 

The act of sale to Mrs. Fortier contains the following clause: “ La Dame ac- 
quéreur, et le sieur Edmond Fortier son mari, déclarent expressément et reconnais- 
sent que l'acquisition de l’habitation, de la portion de terre, des esclaves et actions 
de banque sus-décrits, a eté faite par la dite Dame Fortier, dans le but de faire 
remploi de certaines valeurs provenant de ses biens paraphernaux dont |’origine 
et l’existence se trouvent constatées par les actes ci-apres mentionés, savoir : sui- 
vant acte au rapport de Jules Mossy, notaire, en date du dix-neuf juin mil huit 
cent quarante-trois, la dite Dame Fortier a acheté de Mr. J. P. Benjamin, as- 
signée du siewr Edmond Fortier, le quart indivis d’une habitation et des esclaves 
y attachés, qu’elle a pris en payement de ses droits paraphernaux s’élevant & 
quinze mille piastres dont le sieur son mari s’était fait charge, et provenant d’une 
donation que lui a faite son pere le sieur Lucien Labranche, par acte passé devant 
J. M. M. Guiramond juge, et ex-officio notaire, de la paroisse St. Charles, le vingt- 
huit avril mil huit cent trente. Suivant acte au rapport de Théodore Guyol, no- 
taire en cette ville en date du neuf janvier mil huit cent cinquante, la dite Dame 
Fortier a vendu le quart indivis de la dite habitation et des esclaves y attachés, a 
Messieurs Hermogene Babylas Labranche et Onésiphore Victorin Labranche, pour 
la somme de trent mille piastres. Et suivant acte de partage fait entre les héri- 
tiers de feu Lucien Labranche devant Daniel Clarke, jr., Recorder de la paroisse 


de Jefferson, le premier mai, mil huit cent quarante-sept, la dite Dame Fortier a 


recu quinze mille deux cent cinquante-neuf piastres et cing sous. Desquels actes 
précités, il résulte que le montant des droits paraphernaux dont la Dame Fortier 
fait maintenant le remploi s’éleve & quarante-cing mille deux cent neuf piastres 
cing sous.” 

Gustave Bouligny, the plaintiff, as holder of the last note furnished by Mrs, 
Fortier to her vendor. Livaudais, obtained an order of seizure and sale of the plan- 
tation, slaves, &c., acquired as aforesaid on the 4th of February, 1853, and the 
whole property was, under said writ, adjudicated to Gustave Bouligny, on the 10th 
of April, 1858, for $63,400. The purchaser assumed the mortgage of the Citi- 
zens’ Bank, then reduced to $11,885. He paid in cash $1,607 50, amount of 
costs. He retained $11,366 86, amount, principal and interest, due him on the 
writ of seizure and sale; and he also retained, under article 707 of the Code of 
Practice, the balance of the price, say $38,540 64, to satisfy, pro tanto, two spe- 
cial mortgages granted by the third opponent to Bouligny and Ganucheau, the 
one for $18,000, by act before A. Mazureau, notary, on the Ist of March, 1856, 
and the other for $25,000, by act before P. Lacoste, notary, December 22d, 1857. 
This last act includes also other landed property aid slaves mortgaged by Edmond 
Fortier, Jr., and the renunciation, by Mrs. Fortier, of her legal mortgage thereon. 
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The thire opponent charges in her petition of intervention that there exists be.  Bovuowr 
, tween her and her husband, a community of acquests and gains, and that herhus- = Forrr. 
band is indebted to her in the sum of $64,521 71, amount of her paraphernal 
property received by him and never accounted for. That the title to the Livau- 
dais plantation, slaves and bank stock, although taken in her name, was in reality 
an acquisition for account of the community aforésaid, as she had no separate 
funds under her administration or control, to invest or re-invest ; that the special 
mortgages granted on the lst of March, 1856, and 22d of December, 1857, to 
Bouligny & Ganucheau, are, for the same reasons, community transactions ; that 
she cannot legally bind herself for the debts of her husband; that she acted 
throughout under marital influence, and is not bound by her declarations ; that . 
the note on which execution issued was, prior thereto, extinguished by payment. 
The third opponent concludes by asking judgment against her husband for the 
amount claimed, with the recognition of her tacit mortgage ; she also asks that the 
property purchased by her, and the mortgages granted by her to Bowligny & 
Ganucheau, be decreed to be for account of, and against, her husband or the legal 
community existing between her and her husband. She also asks to be paid by 
preference, the amount of the purchase made by Gustave Bouligny at the Sheriff's 
sale aforesaid, after deducting the Citizen’s Bank’s mortgage and the costs, and 
‘ judgment accordingly against Gustave Bouligny and Bouligny & Ganucheau; 
and her counsel, in their brief, demand in addition the nullity of her renunciation. 
All the above named persons were made parties to the proceedings, and no excep- 
tion was taken to this mode of proceeding. 
Gustave Bouligny, and Bouligny & Ganucheau, who alone contest the claims 
of Mrs. Fortier, contend that the third opponent was the true and sole owner of 
the property seized on her, and that the mortgages granted by her to Bouligny & 
Ganucheau are good and valid against her. 
We gather from the evidence : 
1. That Edmond Fortier, Jr., received on the 1st of May, 1847, the inheritance 
of his wife in the succession of her father, Lucien Labranche, amounting to 
$15,259 05; and that on the 25th of February, 1848, he received for, and on ac- 
count of his wife, the further sum of $1,762 66, being her inheritance in the suc- 
cession of her sister, Catherine Delphine Labranche, wife of Valcour Fortier. 
2. That the third opponent received herself, and without the concurrence of her 
husband in the act, on the 10th of September, 1852, $37,500, being her share in 
the property originally acquired by her from the assignee of her husband, on the 
basis of the sale of the whole property made by her brothers, H. B. and O. V. La- 
branche to A. W. Walker. The last amount was received as follows: $5,000 in 
cash, $10,000 in six notes of $1,666 663 each, payable, three on the lst of 
September, 1853, and three on the lst of September, 1854; two of said notes 
were due by H. B. Labranche, two by O. V. Labranche, and two by R. Labranche ; 
$22,500, in five notes of A. W. Walker of $4,500 each, payable respectively on 
the Ist September, 1855, 1856, 1857, 1858 and 1859, with 6 per cent. interest 
from 1st September, 1852, on the four last notes. The two notes of R. Labranche, 
amounting to $3,333 334, were taken up and paid by him before the date of the 
sale from Livaudais to the third opponent. 
3. That the four notes of H. B. and O. V. Labranche, amounting, in the aggre- 
gate to $6,666 663 were, through the agency of Bouligny and Ganucheau, dis- 
counted on the 10th February, 1853, and produced $6,056 31; the four first 
notes of Walker were, in like manner, discounted on the 9th February, 1853, and 
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produced $14,646 05, and the last note of Walker was likewise discounted on the 
20th February, 1855, and produced $3,710 99. And those several discounts, 
amounting, in the aggregate, to $24,413 35 neat, constitute the only paraphernal 
effects of the third opponent affected, in any manner, to the payment, in part, of 
her purchase of $80,000, as it is also in evidence that the $5,000 paid cash, were 
advanced, for that purpose, by Bouligny & Ganucheau. 

4. That Bouligny & Ganucheau, who had married sisters-of the third oppo- 
nent, directed the sale to be made to the third opponent in its present shape, or at 
least negotiated for the same; that they, on the 3d of February, 1853, opened in 
their books a regular account in the name of the third opponent, which account 


* was not, however, submitted to her before the lst of February, 1858, nor is it 


shown that she was aware of its existence. The credit side contains, principaily, 
the neat proceeds of the above described notes of Labranche and Walker, the pro- 
ceeds of the personal notes, subscribed, from time to time, by the third opponent, 
and the proceeds of the crops made on the Livaudais plantation, and on a small 
adjoining place acquired by Edmond Fortier, Jr., on the 10th July, 1857, without, 
however, making any discrimination. (The two places were thrown together as 
one plantation ; and twelve slaves bought by Edmond Fortier, Jr., on the 14th of 
March, 1856, and one on the Ist of April, 1856, were also worked with the other 
slaves of the main plantation.) The debit side, besides the price of the Livaudais 
plantation, or so much thereof as fell due from time to time, contains all the fam- 
ily, household and plantation expenses, also $972, the price of a slave sold to 
Hypolite Fortier, her son; $1,500, the price of a slave sold to her husband on the 
Ist of April, 1856 ; $16,200, the price of twelve slaves sold to her husband on the 
14th of March, 1856 ; $1,822 60 for interest and acceptances on account of said 
slaves, making, in the aggregate, $20,494 60 paid for account of Hypolite and 
Edmond Fortier. To which amount Bouligny & Ganucheau add, as still due on 
the tract of land bought on the 10th of July, 1857, by Edmond Fortier, Jr., and 
to be paid by the third opponent, $11,527 37. 

5. That Edmond Fortier, Jr., had the full, complete and absolute control and 
management of the whole concern, shipping the crops and taking bills of lading in 
his own name; that whenever acts of mortgages or notes were required to be 
signed by his wife, he was written to to that effect by Bouligny & Ganucheau ; in 
fact, up to a very short time before the seizure of the plantation, she took no part, 
except to lend her signature whenever required. 

Having thus, from the peculiar nature of the case, been compelled to give a full 
statement of the pleadings and facts, we will now proceed to draw our conclusions. 

Considering the degree of relationship which existed between the parties, the 
active part which Bouligny & Ganucheau took in all the transactions from their 
origin, and their means of knowledge, as also the manner in which they transacted 
and blended together the affairs, or dealings, of the third opponent and of her hus- 
band, we cannot view them in the light of third persons. OC. C. 3522, No. 32; 
Blanchard v. Allain, 5 An. 367. 

The incapacity of the wife to contract is removed by the assent of the husband 
(C.C. 1775, 2420, 1779 ;) but this is true only in cases where she can legally con- 
tract. For example, she can only contract with her husband in certain cases. C. 
C.2421. She cannot, excepting in certain enumerated cases, dispose of her dotal 
property, ©. C. 2337. She cannot, when there exists a community of acquests 
and gains between her and her husband, acquire property for her separate ac- 
count. ©. C, 2371. To this last rule we have also exceptions which will be 
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hereafter noticed. Nor are the declarations of a married woman, in the general- 
ity of cases, binding on her, unless verified, or unless she has been benefitted by 
the contract ; and the reason is, the controlling influence which the husband is 
always presumed to exercise on all her acts. ‘‘Si la femme prenait, en contrac- 
tant, la qualité de fille majeure, de femme divorcée, ou de veuve, le contrat n’en 
serait pas moins nul; autrement ce serait ouvrir une voie pour éluder la loi. 
Celui qui a contracté avec une femme, doit s’imputer de n’avoir pas connu son 
état. Ce n’est de la part de la femme qu’un simple dol, qui ne peut donner lieu 
& aucune action criminelle. C’est un mensonge, et non pas un faux caractéri- 
sé.” Toulier, vol. 2, No. 622; Pilcher v. Kerr, 7 An. 145; Mrs. Delery v. Her 
Husband et al.7 An. 293 ; Mousier v. Zunts et al. 14 An. 15; Id. p. 169, and the 
numerous authorities therein cited ; McIntosh v. Smith, 2 An. 757. 

The husband is only responsible to his wife for the amount of her paraphernal 
property alienated, when it is proved that he has received the price, or otherwise 
disposed of the same for his individual interest. OC. C. 2367; Olivier v. Her Hus- 
band, 6 R. 36; Succession of Hargis, 3 An. 142. This proof, under the French 
Code, 1450, results from the simple fact that the husband was a party to the act, 
and multo magis when he actually received the price. Troplong, 2, 1447; Mar- 
cadé, 5, 1450. The same rule, with certain qualifications, prevails in Louisiana. 
Gillett & Co. v. Deraneo et al.6 An. 590. Hence it results that, Edmond For- 
tier, Jr., having received the inheritance of his wife in the successions of her fa- 
ther, Lucien Labranche, and of her sister, Catherine Delphine Labranche, amount- 
ing, in the aggregate, to $17,021 71, is responsible to her in that amount, unless 
he can show a discharge from her, or a disbursement on her account, neither of 
which certainly appears from the conveyance of the Livaudais property, which 
does not even contain a delegation. C. C. 2126 and 2188. It also results that 
the third opponent having, without the concurrence of her husband in the act of 
discharge, received her share of the Walker purchase, $37,500, her husband is not 
responsible therefor, unless she can establish, by legal evidence, that her husband 
subsequently came in possession of the same, or used it for his individual interest. 
And as the record does not contain such proof as to the cash payment of the 
Walker purchase, $5,000, and the two notes of R. Labranche, say $3,333 333, 
Edmond Fortier, Jr., will only be held responsible for the balance of the price, 
$29,166 66%, and this only in case the Livaudais sale be decreed to be a convey- 
ance made to the community. 

By a strict interpretation of the articles 2314, 2371, and 2374, all the effects of 
the spouses, not satisfactorily established to have been brought in marriage, or 
acquired during the marriage, by inheritance or by donation made to the one or 
the other particularly, constitute the assets of the community, or partnership of 
acquests and gains. We have already seen the exception created by the article 
2421; the articles 128 and 2336 add two others. We have no doubt that the 
wife may legally make an exchange of her paraphernal property, although our 
Code does not, as the Code Napoleon, 1407, contain any provision to that effect. 
And it is now the well settled jurisprudence of this State, that the right of the 
wife to administer personally her paraphernal property and to alienate the same, 
(C. Q. 2361 and 2367) implies the faculty of investing or re-investing her para- 
phernal effects. Dominguez v. Lee, 17 L. R. 299; Terrell v. Syndic, 1 Rob. 
367; Gonor v. Husband, 11 Rob. 526; Stroud et al. v. Humble et al. 2 An. 930; 
Young v. Young, 5 An. 611; Hanna v. Pritchard, 6 An. 730; Metcalf v. Clark, 
8 An. 286. 
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Under the French régzme dotal, as under our Civil Code, the property which 
is not declared to be dotal, is paraphernal (C. N. 1574; C. C. 2360); and the 
wife has the administration and the enjoyment of her paraphernal property, but 
she cannot alienate it without the authorization of her husband or of the judge, 
C. N. 1576; C. C. 2361 and 2367. And under the French conventional com- 
munity, the spouses may stipulate a simple community of acquests, which would 
then consist of the acquisitions made during the marriage by the spouses jointly 
or separately, with the savings of their common industry, and the fruits and rey- 
enues of their separate property. C. N.1498; C. C. 2371. Thus it is perceived, that 
the provisions of our Code in relation to our legal community and the paraphernal 
property of the wife area combination,or at least bear a great similarity to the régime 
dotal and communauté réduite aux acquéts. Thus, again, under the régime dotal, the 
husband who enjoys the paraphernal property of the wife, is liable to all the obliga- 
tions of the usufructuary (C. N. 1580) ; and under our Code, 2367, 2368, the wife 
has an action against her husband for the restitution of her paraphernal property. 

The system of remploi, re-investment, is not as ample under our Code as under 
the Code Napoleon, but it is sufficiently recognized to authorize us to invoke, to 
a certain extent, the authority of the eminent French commentators and jurists 
who have exhausted the subject. That the system itself is not foreign to our 
laws, is apparent, among others, from the following articles of the Civil Code : 
2336, 2340, 2341, 2355, 2421, and 70. 

We have stated that the right of the wife to invest or re-invest her paraphernal 
effects is derived from the liberal interpretations given to the articles 2361 and 
2367 of the Civil Code. Were it not so, the investment would inure to the com- 
munity, and constitute the wife a creditor of the community to the extent of the 
amount invested. We have searched in vain, in our Reports, for a case where the 
right of the wife to invest, beyond her means, was sanctioned by this Court, but 
we have, on the contrary, found numerous decisions either setting aside convey- 
ances made to the wife, on her failure to show adequate means, or maintaining 
similar conveyances by reason of such adequate means. Ellis v. Rush, 5 An. R. 
116; Squier v. Stockton, 5 An. 742; Young v. Young, 5 An. 611; Metcalf v. 
Clark, 8 An. 286; Pearson v. Pearson, 15 An. 119; Clark v. Norwood, 12 An. 
598; Cormier, v. Ryan, 10 An. 688; Bass v. Larch, 7 An. 104. 

As the ability of the wife to acquire, during the marriage, property in her own 
name and for her separate account, is, under our jurisprudence, an exception to 
the general rule, (C. C. 2374) it must be, therefore, strictly and rigidly construed ; 
and consequently the wife is required, not only to prove that she had paraphernal 
effects at her disposal, but also that they were ample to enable her, reasonably, at least 
to make the new acquisition; otherwise, the contract will be treated as a contract 
of the community. Such, without doubt, would be the result in a contestation 
between the creditors of the husband and the wife; and we can see no good rea- 
son to depart from the principle in the converse of the proposition, by denying to 
the wife the privilege of showing the true character of the contract because of her 
declarations, which, as we have already stated, do not conclude her. Prudhomme 
v. Edens, 6 Rob. 65; Erwin v. McCalop, 5 An.173; Patterson v. Frazer, 5 An. 
586. The authority to invest, does not carry with it the unbounded liberty to 
run into wild and ruinous speculations, and was never intended to place the wife, 
having paraphernal property, on a footing of perfect equality with a wife sepa- 
rated in property by judgment or by contract, as would be the case did we hold 
the third opponent to her contract. 
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We therefore conclude that it is against the policy of the law, and the spirit 
and letter of our system of legal community, to sanction contracts made by the 
wife, under pretext of investing her paraphernal effects, when, as in the case at 
bar, the amount invested bears no proportion to the value of the property substi- 
tuted in its place, but on the contrary, that all such acquisitions belong to the 
community, saving always to the wife her action for the reimbursement of the 
price contributed by her. 


Our notions of the necessary conditions to constitute a valid investment, are 
perhaps more inflexible (apart from certain forms which do not here require our 
notice) than those generally entertained in France, but this is due principally to 
the difference which marks the two systems, as will be at once perceived by read- 
ing the articles 1407 and 1408 of the Napoleon Code. Yet we are not the less 
satisfied that our conclusion as to the real nature of the Livaudais purchase, would 
undoubtedly be the same under the French tribunals. The controlling opinion in 
France is, in spite of Art. 1407, N. C., that when the property received in ex- 
change, or acquired by way of remploi, by one of the spouses, is of double the 
value of the one ceded in counter exchange, or of the price invested, that the un- 
divided half of the newly acquired property belongs of right to the community; 
but that when the difference is more than fifty per cent., then the property belongs 
either in whole, or proportionately to the community, according to the peculiar 
facts of each particular case. Pothier, Trait. de la Com., part I, ch. 2, Nos, 197 
and 198 ; Marcadé, verbo Cont. de Mar., vol. 5, art. 1435, par. 1 ; Troplong, vol. 
1, 637; Duranton, vol. 14, Nos. 195 and 391. 


One of the reasons assigned by Duranton is, that should it be otherwise, a hus- 
band who had sold one of his estates for 6,000 fr. could acquire an estate of the 
value of 40,000 fr. or more, with the funds of the community, by simply declaring 
in the act, that the acquisition is made to replace his conveyed property. He 
would thus take the profits which the community might have otherwise derived 
from the acquisition ; and this would be contrary to the principle of the. Code, for 
he owes to the community all his industry, all the profits which he can derive 
from his speculations. 


It naturally follows, from our above opinion of the Livaudais purchase, that the 
mortgages granted by the third opponent must follow the same fate. 

We express no opinion as to the validity of the renunciation made by the third 
opponent, on other property mortgaged by her husband, as the question was not 
put at issue by the pleadings. 

With regard to the note on which execution issued in this case, we have come 
to the conclusion that the evidence does not substantiate the allegations of the 
third opponent. 

It is, therefore, ordered, that the judgment of the District Court be reversed. 
It is further ordered, adjudged and decreed, that the sale of all the landed proper- 
ty, slaves and bank stock, made by J. A. Livaudais to the third opponent, by act 
before A. Mazureau, notary, in New Orleans, on the 4th of February, 1853, as 
also the two special mortgages granted by the third opponent on the above men- 
tioned Janded property and slaves to Bouligny & Ganucheau, the one bearing 
date March 1, 1856, passed before the said Mazureau, and the other bearing date 
December 22, 1857, passed before Ph. Lacoste, notary, in New Orleans, be, and 
the same are hereby declared to be for account of the community which then ex- 
isted between the third opponent and her kusband, Edmond Fortier, Jr.; and that 
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consequently the third opponent be released from all personal liability growing 
out of the said acts. 

It is further ordered, adjudged and decreed, that the third opponent have judg- 
ment against her said husband for the amount of her paraphernal property re- 
ceived by him, to wit, the sum of forty-six thousand one hundred and eighty-eight 
dollars and thirty-eight cents, and that her legal mortgage on all the immovable 
property and slaves of her husband, to secure the payment of said sum, be hereby 
recognized, to take effect : on May 1, 1847, to secure fifteen thousand two hundred 
and fifty-nine dollars and five cents thereof; on February 25, 1848, to secure the 
further sum of seventeen hundred and sixty-two dollars and sixty-six cents there- 
of; and on February 3, 1853, the day of the Livaudais sale, to secure the balance, 
say twenty-nine thousand one hundred and sixty-six dollars and sixty-six cents. 

It is further ordered, adjudged and decreed, that Gustave Bouligny, or his sue- 
cession, be condemned to pay to the third opponent the amount retained in the 
Sheriff's sale of the 10th April, 1858, of the property conveyed as aforesaid by 
J. A. Livaudais, to satisfy pro tanto the above recited mortgages in favor of Bou- 
ligny & Ganucheau, to wit, the sum of thirty-eight thousand five hundred and 
forty dollars and sixty-four cents; which last amount, when paid as aforesaid to 
the third opponent, is to be credited on the judgment herein rendered against 
Edmond Fortier, Jr. 

And in default of the above payment by Gustave Bouligny, or his succession, 
it is further ordered aud decreed, that the property adjudicated as aforesaid by 
the Sheriff, be seized and sold for cash. 

It is finally ordered, that the costs of both Courts be divided and paid as fol- 
lows: One-third by Edmond Fortier, Jr.; one-third by the syndic of the insolv- 
ents, Bouligny & Ganucheau; and one-third by the succession of Gustave Bou- 
ligny. . 

Lanp, J., took no part in this opinion. 

Merrick, C. J., absent. 
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Tuomas B. Harrer v. Jonn O. Terry. 


Where a partial payment has been made on a judgment, and a settlement between the parties for the 
balance, and an alias writ of fieri facias sued out on which the property of the plaintiff was sold— 
Held: that no action in damages could be sustained. So long as there was a balance due on the 
judgment, the defendant had a right to his execution for its collection. 

Where the writ issues for more than is due, the remedy is by Injunction, according to the Revised 
Statutes, p. 246 sec. 3, 4. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 
T. A. Bartlett, for plaintiff ‘and appellant. Whittaker & Fellows, for de- 
fendant. , 

Lanp, J. ‘This is a suit to recover one thousand dollars damages, on the 
grounds that the defendant illegally sued out an alias writ of fiert facias on a 
judgment obtained by him against the plaintiff, and illegally caused the property 
of the latter to be seized and advertised for sale by the Sheriff under the writ, after 
the judgment had been extinguished by a partial payment in money, and a settle- 
ment between the parties for the balance. 
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It appears that subsequently to the isste of the writ above mentioned, a pluries 
fi. fa. was sued out by the defendant on his judgment against the plaintiff, and a 
tract of land belonging to the latter was seized and sold by the Sheriff; and that 
the plaintiff himself was present at the sale and became the purchaser of the prop- 
erty at the price of two hundred and sixty-seven dollars, which was less than the 
amount due on the judgment after deducting the alleged partial cash payment 
above mentioned. - 

These facts conclude the plaintiff from recovering damages of the defendant, for 
suing out the alias fi. ,fa., and causing a seizure to be made under it by the Sher- 
iff. So long as there was a balance due on the judgment, the defendant had a 
right to his execution for its collection ; and the seizure, sale and purchase by the 
plaintiff under the pluries writ, make conclusive proof against him of the existence 
of such balance, in the absence of allegation and evidence of error or mistake. 
And so long as the defendant had a right to issue execution on his judgment, he 
cannot be held liable in damages for the exercise of that right. 

There is no weight in the objection that the writ issued for more than was due 
on the judgment, as the seizure was released by order of the defendant's counsel ; 
and besides, the remedy in such cases is by injunction, as provided specially by 
statute. See Rev. Stat. p. 246, secs. 3 and 4. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court be affirmed, with costs. 

Merrick, C. J., absent. 
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Geo. W. Spcrun v. Ricnarp M. Mirai. 


Improvements upon public lands cannot form the object of a contract, where the party is not ina 
situation to avail himself of the préemption laws- Being a trespasser he cannot claim indemnity for 
his improvements. 

No suit will lie to recover back what has been paid or given in compliance with a natural obliga- 
tion C. C. 1751, 1752. 

Money paid for usurious interest cannot be recovered in a Court of justice. The decisions in 4 Rob. 
493, and 1 An. 265, re-affirmed. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff. DeFrance & Harper, for defendant 
and appellant. 

Voorutss, J. In the spring of the year eighteen hundred and fifty-four, the 
defendant, then a pre-emptor on public lands,sold to the plaintiff an improve- 
ment on other public lands. The latter furnished for the purchase his two notes, 
each for the sum of two hundred dollars, payable to bearer. 

These notes being in the hands of third persons, were taken up by the plaintiff, 
who gave others in renewal. 

Suit is now brought to recover the amount. of the two first notes, on the 
ground that the sale of the improvements was illegal and null, and that the 
vendee is consequently entitled to a repetition of the purchase money. 

It appears that at the date of this transaction, whether previously or subse- 
quently, it is difficult to determine, Spurlin purchased public lands adjoining the 
land upon which were situated the improvements in question. After renting 
these improvements about two years, he sold them to William Barnes, who, it 
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Sroaux = appears, subsequently absconded without paying the stipulated price of his pur- 
Mumm chase, ($550.) 

It is well settled that the improvements upon the public lands cannot form the 
object of a contract, where the party is not in a situation to avail himself of the 
pre-emption laws. Being a tresspasser, he cannot claim indemnity for his im- 
provements. C. C.1772, 1887, 1889; 3 A. 145, Wood v. Lyle, The sale from 
Millikin to Spurlin was an illegal one ; and bad suit been brought by the former to 
compel the latter to pay the price, the demand would have been rejected. 

But having paid this debt, can the plaintiff ask its repetition? He certainly 
was benefitted by the transaction ; he leased and sold the premises, besides having 
had them in his enjoyment and possession. And, if the defendant acted illegally 
in this matter, the plaintiff was in no better situation by his own showing. At 
all events this case comes within the operation of the first section of article C. C, 
1751, classifying as natural obligations: “Such obligations as the law has ren- 
dered invalid for the want of certain forms or fot some reason of general policy, 
but which are not in themselves immoral or unjust.” In such cases, says the sub- 
sequent article (C. C. 1752) : “ No suit will lie to recover back what has been 
paid or given in compliance with a natural obligation.” 

For reasons of general policy the law does not countenance the sale of im- 
provements on the public lands by a party who is not in a situation to avail 
himself of the pre-emption laws; but there is nothing immoral or unjust in such 
a sale, if yo undue advantage be taken of the vendee. Indeed such.a sale might 
be the very means of enabling the latter to enter the land. A contract of this 
kind might, consequently, create a natural obligation, the discharge of which 
would be conclusive between the parties. 

Upon the same principle it has been repeatedly held that money paid for usuri- 
ous interest, could not be recovered in a court of justice. 4 R. 493; 1 An. 265. 

In the case at bar there was unquestionably a natural obligation on the part of 
the purchaser to pay the stipulated price of the improvements, which were con- 
veyed to him by the defendaut. The contract was of their own seeking ; and 

. there is no proof that the latter deceived the former in this respect. The volun- 
tary execution of the respective stipulations is a bar to this litigation. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
on the verdict of the jury, be avoided and reversed ; and that there be judgment 
in favor of the defendant and appellant with costs in both courts. 

Meraics, C. J., absent. 





Austin & McWutiams v. Henry E. Moore. 


In cases involving questions of fact, and where, usually, the evidence does not fully concord, no 
damages, as for a frivelous appeal, can be allowed. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Samuel Mathews, for plaintiff. Zenon Labauve, for defendant. 

Durret, J. This case pegsepts simple questions of facts, and we cannot say 
that the District Judge, who has reviewed the whole evidence with particular 
care, has erred in his appreciation. 

In cases involving questions of facts, and where, usually, the evidence does not 
fully concord, no damages, as for a frivolous appeal, can be allowed. 

Judgment affirmed. 
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Mary M. Prenpercast v. Micnart Prenperaast. 


Articles 1574 and 1575 of the Civil Code lay down the rules regulating the forms or formalities to be 
observed in making a nuncupative will by private act. Such a will must be tested by those articles, 
and is subject to no other formality, 10 An. 212. 

The testator must, therefore, either dictate his will, or in the absence of such dictation, he must pre- 
sent the instrument, which he has caused to be written, and declare that it contains his last inten- 
tions. In other words this presentation and declaration, which is unnecessary when the will is 
dictated, is intended to supply the want of dictation. There is a manifest difference between 
dictating a will and causing it to be written. Dictation is used in a technical sense, and means to 
pronounce orally what is destined to be written, at the same time, by another. Such is the settled 
definition of this term under our jurisprudence. 

If the law requires a technical dictation, there must be a strict compliance. Nor would the courts be 
justified in presuming a compliance ; for in nuncupative wills by private act nothing can be taken 
by implication. C. C. 1640, 1641 ; C. P. 930, 933. The decision in the case of Bordelon v. Everett, 11 
An. 636, re-affirmed. 

A will cannot be annulled on the ground that all the formalities were carried on in the presence of 
the witnesses. If it will suffice to comply with some formality in their absence, a fortiori in 
their presence. The attendance of witnesses is intended as a sanction to the proceedings, and 
cannot invalidate them in any contingency. C. C. 1642; Bordelon v. Baron, 11 An. 676, overruled. 

Merrick, C. J., dissenting. Article 1588 of the Civil Code declares, thatthe formalities to which 
testaments are subject by the provisisions of the Code, must be observed or they are null and void. 
There is not then any discretion left the magistrate to reason concerning the use or necessity of the 
formalities prescribed. It is sufficient for him that they are prescribed. Formalities are declared 
by the Code to be of the essence of wills, that is, essential to their validity. The law on the subject 
has shown the greatest care to protect the testator from surprises and captation. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
New & Burke, for plaintiff and appellant. Dunn & Herron, for defendant. 
Voornies, J. The validity of the last will of Thomas Prendergast, deceased, 
must be tested under the provisions of articles 1574 and 1575 of the Civil 
Code. 

These articles lay down the rules regulating the forms or formalities to be ob- 
served in making a nuncupative will by private act ; and the second paragraph 
of the latter provides that : “ This testament is subject to no other formality than 
those prescribed by this and the preceding article.” 10 A. 212, Graves v. 
Graves. 

The questions raised in this cause relate to the dictation of the will, and its 
presentation by the testator, accompanied by the delaration that the instrument 
contains his last intentions. 

The first question is whether a nuncupative will by private act, which is not 
written by the testator, must, in all cases, be received under his dictation. This 
must be answered affirmatively, for all cases arising under the first paragraph of 
article 1574, and negatively under the second paragraph. The former uses the 
expression “ from his dictation ;” and the latter “ caused it to be written.” 

It is true that article 1568 lays down the general rule that nuncupative testa- 
ments, which are not written by the testator himself, must be- made under his 
dictation. But, as stated above, nuncupative testaments by private act, made 
under the second clause of article 1574, are specially excepted from the operation 
of the general rule by the last clause of the subsequent article. 

The testator, must, therefore, either dictate his will ; or, in the absence of such 
dictation, he must present the instrument, which he has caused to be written, and 
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= declare that it contains his last intentions. In other words, this presentation and 
Prasmencuse. declaration, which is unnecessary when the will is dictated, is intended to supply 


the want of dictation. This results from the very terms of the two paragraphs 
of the article. ‘ 

There is a manifest difference between dictating a will and causing it to be 
written. 

Dictation is used in a technical sense and means to pronounce orally what is 
destined to be written at the same time by another. Such is the settled defini- 
tion of this term under our jurisprudence. 

But when the Code, after providing in what cases there must be a dictation, 
goes on stating that it will suffice if, upon complying with some additional for- 
mality, the testator causes the instrument to be written by another person, it is 
obvious that the purpose is to dispense with the technical dictation. For not 
only is the technical expression omitted, and words of ordinary import substi- 
tuted ; but, in other passages, the lawgiver uses in this connection such expres- 
sions as : “caused it to be committed to writing,”—“written by another under his 
direction,” ete. C. C., 1569, 1642. And, if it be true that, in these terms, there 
should be no difference, then the second paragraph of the article 1574 is mere 
tautology, with one reservation which of itself however, is sufficient to show the 
fallacy of such premises. That reservation would be that, although it be impera- 
tive that the will be dictated, yet the testator might make the dictation in the 
absence of the witnesses, to one whose agency may remain entirely unknown! 

If the law requires a technical dictation, there must be a strict compliance. 
Nor would the courts be justified in presuming a compliance ; for, in nuncupative 
wills by private act, nothing can be taken by implication. C. C. 1640, 1641. 
C. P. 930, 933. 

To require a dictation in the absence of the witnesses is an anomaly; and the 
law, so construed, would contain in its bosom the germ of its own destruction. 

Rules of construction are resorted to for the purpose of giving effect to the 
Jaw, and not with the view of rendering it nugatory. In the case of Bordelon 
v. Averett, (11 A. 636), the court said: “The nuncupative will, by public act, 
must be dictated by the testator and written by the notary as dictated; and, if 
under private signature, it may be written by himself, or another; but, when 
written by another person, it must be from his dictation, or he must have caused 
it to be written, in substance and in form, as he presents it, declaring it to contain 
his last will, ses dernzeres volontés.” The distinction is there precisely made : the 
testator must either dictate the will, or he must cause it to be written ; but, if 
he resorts to the latter mode, he must, as he presents the instrument, declare that 
it contains his last intentions. 

Such is the doctrine of the Code; and it is to be regretted that the ruling in 
the above quoted case was not adhered to in the case of Bordelon v. Baron, sub- 
sequently decided at Alexandria. (i1 A. 676.) In the latter the court held a 
dictation to be always indispensable under article 1568, without even noticing 
the exception introduced by the second paragraph of article 1575. See the case 
of Graves v. Graves, 10 A. 212. 

We now come to another question, somewhat connected with the previous 
discussion, and which has never been heretofore presented to our courts. 

The article says that it will suffice if the testator causes the will to be written 
out of the presence of the witnesses, and it is contended that, although the in- 
strument be in all other respects regular, if it has been written in their presence, 
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it is null and void for non-compliance, in this respect, with the letter and spirit of 
the law. 

This doctrine is untenable. A will cannot be annulled on the ground that all 
the formalities were carried on in the presence of the witnesses. If it will suffice 
to comply with some formality in their absence, a fortiori in their presence. 
The attendance of witnesses is intended as a sanction to the proceedings, and 
cannot invalidate them in any contingency. C. C. 1642. 

Six witnesses signed the will of Thomas Prendergast, deceased. By their testi- 
mony, taken down for the homologation, it appeared that this instrument, which 
the testator had caused to be written by one of the subscribing witnesses, was 
duly presented as such with the required declaration. There was, however, a 
conflict in the testimony of the same witnesses, when they were examined during 
the trial of this cause. Three of them, however, fully corroborated the former 
depositions upon the probate of the will. ©. P. 943. 


The same rules of evidence apply in this respect as in other cases, subject to - 


the exception introduced by articles 1641 of the C. C., and 933 of the C. P.; and 
the weight of evidence is left to the appreciation of the Judge. 

There is sufficient proof in the record that the testator caused his will to be 
written by one of the subscribing witnesses, and that the former presented the in- 
strument to them as his last will, declaring that it contained his last intentions. 
The objections raised to its validity are, therefore, unfounded. 

Judgment affirmed. 

Merrick, C. J. dissenting. ‘The will in controversy in this case was written 
by one of the witnesses in the presence of the other witnesses, but the proof fails 
to show that it was dictated by the testator. 

In order, therefore, to maintain the will, it is necessary to overrule the case of 
Bordelon v. Baron, 11 An. 676. 

Having concurred in the decree in the former case, I have not yet been able to 
convince myself that the case was erroneously decided. Hence I feel constrained 
to dissent here. 

It is declared by article 1588 of the Civil Code, thatthe for malities to which 
testaments are subject by the provisions of the Code, must be observed, or they 
are null and void. 

There is not, then, any discretion left the magistrate to reason concerning the 
use or necessity of the formalities prescribed. It is sufficient for him that they 
are prescribed. 

It was said in the case of Babineau v. LeBlanc that Art. 1574 contemplates 
two forms of execution of nuncupative wills by private act, one where it is dic- 
tated in the presence of the witnesses ; the other where the will was written by 
the testator, or caused to be written out of the presence of the witnesses. 

The proof that this distinction exists is found in the next article which com. 
mences “ In either case” &c., evidently referring to such distinction. 

The will, it must be conceded on all sides, was not valid in the first form, if 
the same be necessary, because, (as it must be assumed in the absence of the 
requisite proof) it was not written from the dictation of the testator. 

‘In the other form it failed in a compliance with the article, because (being 
written by another) it was not caused to be written by the testator “ out of the 
presence of the witnesses.” It is argued that this formality cannot be of any 
consequence and it is considered an unheard of thing that the presence of wit- 
nesses can vitiate any instrument. It is, as I think, enough for me that the for- 
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Pamxpencast mality is required by an express provision of law, and that formalities are de- 
Prexpanaasr. clared by the Code to be of the essence of wills, that is, essential to their validity, 


I think that I am as much at liberty to strike out the words “ his dictation ” from 
the first branch of the article as the words “ out of their presence” in the last. 

The law on the subject of wills has shown. the greatest care to protect the tes- 
tator from surprises and captation, and the construction which is here given to 
the article, will effectually close the door to everything of the kind, and bring the 
article, spirit and letter, in harmony with other provisions of the Code. For it 
may well be supposed that there is less opportunity to circumvent the testator 
in the case where he has prepared his will out of the presence of the witnesses, 
and where he has had abundant leisure to consider the effect of the expressions, 
and to correct errors and supply omissions than in the presence of the array of five 
witnesses, where the spirits of the most self-possessed are liable to be flurried. 
In the latter case, an adroit suggestion, or even a question and an incautious 
reply might materially vary the testamentary disposition intended by the testator 
at the outset, and thus there would be produced a will very different from the will 
which the testator would have dictated, swa sponte, or would have prepared out 
of the presence of the witnesses. 





Wiuiam Perers v. Tat New Orteans, Jackson & Great Nortaern 
Ram. Roap Company. 


The defendant undertook to tranSport for the plaintiff a car-load of live stock. It was bound to fur- 
nish a suitable and safe car, and it is responsible for any loss arising from neglect of duty in this 
particular. The mere presence of the owner did not lessen this responsibility if he had no power 
over the train, nor right to make any change in the disposition of the cars, which were necessarily 
under ths control of the agents of the Company. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
H. Duncan and P. Childress, for plaintiff. Michel & Koontz, for defendants 
and appellants. 

Merrick, C.J. This suit is brought to recover damages for the loss of forty- 
four head of horned cattle killed by being deprived of air in a closed car during 
their transportation from Amite city to New Orleans on the rail road of de- 
fendants. 

It appears that the Rail Road company have open cars made expressly for 
transportation of cattle. They also occasionaily carry them in what are called 
box-cars, but it is customary to leave the doors of such cars open and to secure 
the opening$ so made by nuiling slats across the same. 

The company carry cattle for so much per head ; if the consignor or owner 
prefer, they hire the car at so much per trip. If the latter mode, (which is the 
least expensive) is adopted by the owner, he has permission to put on the car as 
many cattle as he can, provided it be not, in the opinion of the conductor, over- 
loaded, and he travels passage free in order to take care of the cattle. 

The day before the cattle were shipped, the agent at Amite City sent to the 
master of transportation in New Orleans for cars for their transportation. In- 
stead of sending cattle cars, box-cars were sent to Amite city for that purpose. 
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The plaintiff's cattle, by the assistance of his hands and those belonging to the as 
defendants, were put in a box-car on the day they were to be brought to New JacnsowR. R. Co. 


Orleans. The plaintiff offered to nail slats across the openings of the doors, but 
the agent of the company objected to the same, as he said, for want of time. 
Some discussion then took place ‘as to the danger of shutting the doors of the 
cars, but the agent being of the opinion that the cattle could go safely to the 
next station, locked the doors, and instructed the conductor to open the car at the 
next station and give the cattle air or they would die. When the train arrived at 
Tickfaw, the next station, no key could be found with which to open the doors ; 
and it proceeded to Ponchatoula. Here, according to plaintiff's witness, (to 
whose testimony credence was given by the District Judge) an attempt was made 
to force open the doors of the car with a bar of iron in order to admit air, but 
after one or two unsuccessful efforts, it was abandoned. 

The conductor says he offered to some one of those shipping cattle that trip 
to put out those in the box-car at this station, and bring them to the city the 
next day, but his offer was refused. 

He also says a consultation was held at Frenier, forty-eight miles distance from 
Amite city, he thinks, with the plaintiff and a Mr. Woods, and it was concluded 
not to open the car. At this time he says, judging from the noise, the cattle 
were “ full of life.” But he is partially contradicted by the witnesses Woods and 
Adams, who say that the cattle seemed to be dead at Ponchatoula, and they 
heard no noise from them afterwards. 

On the arrival of the train in the city, the car was opened by an agent of the 
company and the cattle were found dead, with the exception of three or four 
calves. 

It was contended in the lower court that the plaintiff was the charterer of the 
car, and having a right to load the car in his own way, was subject to the risk of 
all accidents to his property while being transported by the company. 

It appears to us, however, that the defendant stood in the relation of the 
common carrier to the plaintiff, except so far as that relationship had been modi_ 
fied by the agreement in this case. 

The defendant undertook to transport for the plaintiff, a car load of live stock, 
for the sum of $22 50 freight. The company was bound to furnish a suitable 
and safe car, and it is responsible for any loss arising from the neglect of duty 
in this particular, and the mere presence of the owner does not lessen this respon- 
sibility, for he had no power over the train, no right to make any change in the 
disposition of the cars which were necessarily under the control of the agents of 
the company. See 1 Parsons on Maritime Law, 122. Angell on Carriers, Nos. 
161, 162, 165. 

The proof shows that the plaintiff offered to nail slats across the doors, but, the 
privilege was refused him. There can, therefore, be no pretence for the assertion 
that the plaintiff assumed the risk of the transportation of his cattle in the box- 
car. No such agreement has been proved. 

It is, therefore, ordered adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs. 
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Gurttacme Rees v. Miche. Hésert, Administrator. 


The right of action on a letter of credit is prescribed by the lapse of ten years ; on account for moneys 
advanced it is prescribed by the lapse of three years. , 

The factor, agent, or correspondent, to whom a letter of credit is directed, and who furnishes the 
person named with the amount of money specified, stands in the relation of a drawee of a bill of 
exchange, to the merchant who gives said letter, and so soon as he advances or furnishes the 
amount of money specified, the letter of credit, like a bill of exchange paid by the drawee, becomes 
extinguished, and the right of action lies upon an account for moneys advanced, and not on the 
letter or order to furnish the money ; and it is barred by the lapse of three years. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Samuel Mathews, for plaintiff. Zenon Labauve, for defendant and appel- 
lant. 

Lanp, J. This suit is founded on a letter of credit for the recovery of the 
sum of two thousund two hundred and forty-three dollars against the estate of 
Thomas Mille, deceased. 

The plaintiff alleges that on the 27th day of May 1853, Thomas Mille was a 
partner in the commercial firm of Degelos, Paisant & Co., domiciled and carrying 
on business in the city of New Orleans; that on the day and year aforesaid the 
firm of Degelos, Plaisant & Co., signed and delivered to one Achille Fenille a letter 
of credit addressed to Mr. Frederic Bonis of Paris, wherein they requested Mr. 
Bonis to beg of him, the plaintiff, to render said Fenille pecuniary assistance to 
the amount of two thousand, or twenty-five hundred dollars for the purpose of 
enabling him, Fenille, to purchase wines, &c.; and that the firm added in their 
letter of credit that Fenile could pay the half, or the greater part of his pur- 
chases in cash, and at all events, provided the wines and other articles were con- 
signed to their firm, they would be responsible for the amount remaining unpaid 
by Fenille. 

The plaintiff further alleges that he complied with the request contained in the 
letter of credit, and furnished Feni/e with money to the amount of two thousand 
two hundred and forty-three dollars, and moreover, caused the wines purchased 
by him to be shipped from Bordeaux on the 12th of December 1853, and con- 
signed to said firm at New Orleans as desired in their letter of credit, and that the 
wines thus consigned to the firm of Degelos, Plaisant & Co., were received by 
them from the officers of the United States Custom House at New Orleans, after 
paying the customary duties thereon. 

The plaintiff further alleges that said firm having failed to remit to him the 
amount advanced on the faith of their letter of credit, he drew on them in No- 
vember 1854, a bill of exchange for the amount, as he was authorized to do, but 
that the said firm permitted his bill of exchange to be protested for non-accept- 
ance, aud also for non-payment. 

The administrator of the estate of Thomas Mille, deceased, has pleaded to the 
action a general denial and also prescription. 

The question which has been principally argued in this case by counsel, and 
the one on which the plea of prescription depends, is whether the plaintiff's right 
of action lies on the letter of credit, or whether it only lies on an account for 
moneys advanced at the special instance and request of the firm of Degelos, 
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Plaisant & Co. If the right of action is on the letter of credit, it is only pre- 
scribed by the lapse of ten years; but if it is on an account for moneys ad- 
vanced, it is then prescribed by the lapse of three years, and was barred at the 
time of the commencement of this suit. 

A special letter of credit is thus defined or rather described. The special 
letter of credit is when a merchant, at the request of any other man, doth write 
his open letter of credit, directed to his factor, agent or correspondent, giving 
him order to furnish such or such a man, by name, with such or such a sym of 
money, at one or more times, and charge it to the account of the merchant that 
gives the letter of credit, and takes bills of exchange or receipt for the same. 
Story on Bills of Exchange, Sect. 460. 

From this definition of a letter of credit, it appears that the money advanced 
by the factor, agent or correspondent to whom it is directed, is charged to the 
account of the merchant who gives the letter of credit, and constitutes a debt due 
on account, and not a debt due on the letter of credit itself. The factor, agent 
or correspondent to whom a letter of credit is directed, and who furnishes the 
person named with the amount of money specified, stands in the relation of the 
drawee of a bill of exchange, to the merchant who gives the letter of credit, and 
so soon as he advances or furnishes the amount of money specified, the letter of 
credit, like a bill of exchange paid by the drawee, becomes extinguished, and the 
right of action lies upon an account for moneys advanced, and not on the letter 
or order to furnish the money. Story on Bills of Exchange, Sect. 463. From 
this view of the case it results that the plaintiff's right of action was barred by 
the lapse of three years, and that the plea of prescription should have been sus- 
tained. 

It is therefore ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed; and it is now ordered, adjudged, and decreed, 
that there be judgment in favor of the defendant, with costs in both ceurts. 


James Ira Amonetr, Executor, v. Mrs. Henrierra Amis et al. 


If a person contracting an obligation towards another, grants a mortgage on property of which he is 
not then owner, this mortgage shall be valid, if the debtor should ever after acquire the ewnership 
of the property, by whatever right. C. C. 3271. 

Future property can never be the subject of conventional mortgage. C. C. 3276, 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
A, T. Steele, for plaintiff and appellant. Montgomery & Snyder, for de- 
fendants. 

Merricx, C.J. This suit is brought to recover two tracts of land in the pos- 
session of the defendants, and forming a part of the plantation cultivated by them. 
Both parties claim through Lewis A. Collier. 

_ The defendants claim in virtue of two Sheriff sales made to their ancestor and 
author at the suits of Milke v. Collier and Williams v. Collier, prior to the acqui- 
sition by the plaintiff’s testator of whatever title he held. 

By the Sheriff’s sale at the suit of Mike, the defendants’ ancestor and aathor 
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had adjudicated to them about two thousand acres of land, by a description which 
embraces the land in controversy. The sale of the land and certain negroes was 
made by the Sheriff on the ninth day of January, 1844, for $25,866 66 cash. 

The other tract was sold on the first Saturday of August, 1847, for $1,213 32 
cash. 

The plaintiff’s testator after Collier’s surrender, viz., in September, 1847, bought 
his pretensions to the lands in controversy and certain other lands, in all about 
twelve hundred acres, for fifty dollars, on a credit of twelve months. 

This suit was commenced on the 3d day of March, 1858, that is, more than ten 
years after the Sheriff’s sales relied on by the defendants. 


We have not been pointed to any alleged defects in the sale under the order of 
seizure and sale in the case of Williams v. Collier. We suppose, therefore, that 
branch of the case which involves the title to lots 6 and 7 in township 16, range 
13, east, to be abandoned, and we shall confine our attention to the claim for the 
N. E. quarter, and the E. half of the N. W. quarter of section 15, in the same 
township and range. 

It is objected, that at the time Lewis A. Collier mortgaged the property to 
Lambeth and Thompson, the assignors of Milke, he was not the owner of these two 
tracts of land ; that therefore, when the order of seizure and sale issued upon the 
mortgage, nothing more was sold than Collier owned when he granted the mort- 
gage, and therefore the sale under the mortgage conveyed no more title than the 
mortgagor had when the mortgage was granted. 


The mortgage was given on the 18th day of February, 1842. The land in con- 
troversy, as already said, is in section 15, township 16, range 13, east. At that 
time, the adjoining section on the north (section 10) was public land. Hence, 
the description in the act of mortgage, bounding the tract by public lands on the 
north, includes the tract in controversy. The description is as follows, viz : 

‘« All that tract of land and plantation, together with the improvements there- 
on, at the junction of the Walnut and Brushy bayous, in the Parish of Madison, 
in this State, containing about two thousand acres, and bounded as follows, to wit : 
On the west side by the tract of land known as the Ray tract, on both sides of 
the bayou; on the east side by the Delilah Head tract ; on the south side by said 
Walnut bayou; and on the north side of said bayou by the heirs of Clark tract ; 
and on the north and south sides by public lands.” 

But at the time of the execution of the mortgage Collier did not own these two 
fractions of section 15. He did not acquire title to the same until the third day 
of September, 1842, when he bought them from Edward Armorer for $740. 

When the order of seizure and sale issued in June, 1843, at the suit of Milke, it 
was upon the same description of the property as that contained in the mortgage. 
Notice of the seizure, following the same description of the mortgage property, 
was served by the Sheriff upon the defendant, Collier. 


The latter, without making any objection on the ground that the description 
embraced more property than was mortgaged, injoined on other grounds. This 
injunction, by a formal judgment of the Court, was dissolved with damages, and 
the property was adjudicated on the 9th of January, 1844, as we have already 
stated, to the defendants’ ancestor and author, Junius Amis and Richard Feathey- 


ston. 
Immediately afterwards the purchasers took possession, and caused the lands to 
besurveyed. They applied to the plaintiff’s testator for information as to the boun- 
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daries, and he gave them the description from the deed, and informed them how 
the S. W. corner of section 16, and N. W. corner of section 15, could be found. 

With the whole of section 15, there was still a deficiency in the quantity of two 
thousand acres mortgaged. 

The three defences set up in the action are : 

1. That the mortgage was perfected by the subsequent acquisition of title by 
Collier to the fractions of section 15 in controversy. 

2. That Collier and his subsequent vendees are estopped by his acts ; and 

3. That the demand is barred by the prescription of ten years. 

The following articles of the Civil Code bear on the first question, viz : 

Art. 3271—“ If a person contracting an obligation towards another, grants a 
mortgage on property of which he is not then owner, this mortgage shall be valid, 
if the debtor should ever after acquire the ownership of the property, by whatever 
right.” 

Art. 3276—* Future property can never he the subject of conventional mort- 
gage.” 

These articles of the Code present no difficulty. Collier did not mortgage to 
Lambeth and Thompson future, uncertain acquisitions. He mortgaged as owner, 
a specific immovable which they accepted in good faith, and caused their act of 
hypothecation to be recorded, and thus the public had notice of the thing covered 
by the mortgage. When, therefore, Collier subsequently acquired title to the 
particular thing upon which he had granted a mortgage, the case had happened 
which was contemplated by Art. 3271, and the right of the mortgagees affected 
the whole of the immovable. . 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be affirmed, with costs against the appellant. 


B. A. Atperson v. Epwarp Sparrow. 


The law does not require the registry of a tax collector’s sales in the office of conveyances out of New 
Orleans. The decision in the case of Baker v. Towle’s Administratriz et al., 11 La. 438, re-affirmed. 

The Civil Code of 1825 requires a registry, as regards third persons, of only instruments made under 
private signatuge (Arts. 2242, 2417). The recording of other acts is provided for by legislative 
enactments. Acts of 1855, No. 274 p. 335, and No. 285 p. 345. The first of these two acts is a sub- 
stantial re-enactment of the 7th section of the act of 1810, p. 60; and of the Ist section of the act of 
1813, p. 206. See to the same effect Revised Statutes of 1852, verbo Recorder, p. 475. {1 & 2. 

The purchase of one’s own property is null. C, C, 2418. 


PPEAL from the District Court of the Parish of Concordia, McVea, J. 
T. P. Farrar and A. T. Steele, for plaintiff. H. B. Shaw, for defendant 
and appellant. 

Durret, J. The plaintiff caused to be recorded in the office of Mortgages of 
the Parish of Concordia, on the 10th of July, 1851, a judgment which he had ob- 
tained against. Thomas Curry. 

On the 10th of February, 1849, Curry agreed, in a writing drawn up by the 
defendant, Sparrow, to sell to P. Alexander the undivided half of sec. 9, the 8. E. 

half of sec. 8, fractional sections 16 and 17, and the W. half of sec. 15, all in town- 
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ship No. 7, north, of range 7, east, in the Parish of Concordia, said half contain- 
ing about 960 acres. This instrument was not recorded before 1853. 

On the 10th of January, 1852, Curry made a deed to Alexander, in accordance 
with their aforesaid agreement. This last deed was accepted by the present de- 
fendant for the vendee, and was duly recorded on the 22d March, 1853. 

The above described land forms a part of the Bringier grant. 

The object of the present suit is to subject the above described property to the 
payment of the said mortgaged judgment, in the hands of Edward Sparrow, the 
actual owner and third possessor of the premises. 

The District Judge rendered judgment in favor of the plaintiff, ordering the 
seizure and sale of the property to satisfy the plaintiff’s demand. 

The defendant appealed. 

In 1841 Curry and Garland purchased the Bringier grant as containing 40,000 
arpents. 

The claim was patented as containing only 28,971 68-100 acres. 

Curry and Garland, it appears, sold divided portions of the land, to the extent 
of 5,130 acres, thus leaving undivided 23,841 67-100 acres. They sold, June 3d, 
1846, to W. C. Hamner, an undivided interest of 1,500 acres, and a like undi- 
vided interest to H. A. Bullard ; and by a compromise, the heirs of James Mooney 
were, on June 25th, 1846, recognized as undivided owners for 5,500 63-100 acres. 
The undivided interest of Curry, in the tract of 23,841 67-100 acres, was thus re- 
duced to 7,670 52-100 acres on the latter date. 

On the 7th of April, 1849, the heirs of J. Bastable recovered by judgment of 
Curry an interest of 4,329 undivided acres ; and on the 30th of April, 1850, the 
Sheriff of the Parish of Concordia, as tax collector, executed a deed of sale in fa- 
vor of the present defendant, Edward Sparrow, of the undivided interest of Curry 
in the Bringier grant, this interest being put down at 7,500 acres, more or less, in 
the Sheriff’s deed. 

It is thus seen that the entire interest of Thomas Curry in the Bringier tract 
had been absorbed before the date of the registry of the judgment of the plaintiff, 
B. A. Alderson. 

The tax sale to Sparrow was, on the day of its execution, recorded by the 
Clerk of the District Court in the book of Sheriff’s deeds, but was only recorded 
in the Recorder’s office of conveyances on the 25th October, 1852. 

The law does not require the registry of collectors’ sales in the office of convey- 
ances out of the city of New Orleans, nor are we advised that a recording is ne- 
cessary in the Parish of Orleans. Such was the decision in the cast of Baker v. 
Towles’ adm’x et al., 11 La. 438. 

Our predecessors say: “ But the plaintiff contends, that the Sheriff’s deed can 
have no effect against him, because it was not recorded until after the institution 
of this suit, and that the Act of 1813, as well as that of 1810, and the Civil Code 
of 1808, required that such deeds should be recorded, in order to give them effect 
against third persons. 

“ It does not appear to us that either of the provisions relied on embraces deeds 
of this kind. The Act of 1813 speaks of Sheriffs’ sales made under execution, 
and although, in some respects, there is some analogy between the two cases, yet 
the tax roll, which is the warrant of the collectors to coerce the collection of 
taxes, is certainly not an execution, nor can the sale be said to be by the Sheriff 
in that capacity. His sureties as Sheriff are not responsible for his acts as collec- 
tor. He gives a distinct bond.” 
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The Civil Code of 1825 introduced no change in this respect, and requires a 
registry, as regards third persons, of on/y instruments made under private signa- 
ture. Arts. 2242, 2417. The recording of other acts is provided for by legisla- 
tive enactments. Acts of 1855, No. 274, p. 335, and No. 285, p. 345. 


The first of these two Acts is a substantial re-enactment of the seventh section 
of the Act of 1810, p. 60, and of the first section of the Act of 1813, p. 206. See, 
to the same effect, Revised Statutes of 1852, verbo Recorder, p. 475, 31 and 2. 

It also appears from the evidence, that in 1854, William C. Micou, who had ac- 
quired the undivided interest of the heirs of James Mooney, instituted, in the Dis- 
trict Court of the Parish of Concordia, an action in partition against all his co- 
owners, including Thomas Curry, of the heretofore mentioned undivided 23,841 
67-100 acres of land. The sale of the whole property, by separate section, and 
by fractional section, as given in the United States survey, was, under these pro- 
ceedings, decreed on the 11th of November, 1854, and the judicial sale took place 
in July, 1856. The undivided interest of each co-proprietor was designated in 
the decree of partition as follows : 


Interest of the succession of William C. Micou..............565 5,500.63 acres. 

dk kl ere ree 1,500 . 
os © Ry as SN b.n buns caseeneesweensecsecuees 1,500 - 
OO as oes ceccncecncesecvescccducesed 5,506.02 “ 
SF OES Bi occ cs svaseccncseccsosecssceeseosseees 2,753.01 “ 
« «QD. S. Stacy's six minor children. .............20s00 2,753.01 “ 
«“ © Fp Is 0 0s occncencessecseveseeceseswesoes 4,329 * 

ik ctice kek aancnauedaeameaaaad 23,841.67 “ 


D. S. Stacy, prior to the death of his wife, in whose rights his six minor children 
figure in the partition suit, had conveyed to Edward Sparrow the undivided in- 
terest of all his acquisitions in said grant, and had acquired the undivided interest 
of all the acquisitions of Edward Sparrow in the same. Thus their interest was 
the same. 

At the partition sale of July, 1856, Stacy and Barrow acquired, among other 
property, the sections and fractional sections of land described in the sale from 
Curry to Alexander, (we wiil here remark, that Alexander conveyed the land 
bought by him from Curry, to Sparrow and Stacy, in December, 1853) and sub- 
sequently, at a judicial sale made to effect a partition between Sparrow and the 
heirs of Stacy, the former acquired the lands described in the Alexander sale, with 
the exception, perhaps, of a portion of the west half of the section 15. 

In the first partition suit, D. S. Stacy, in his answer, after stating various con- 
veyances made by Curry and Garland, adds : “ Defendant shows that the share of 
Thomas Curry in said grant was 9,192 52-100 acres, and has been disposed of in 
the following manner, viz : 


Recovered by Bastable’s heirs... .......cccccccccccseccccccces 4,329 acres. 
ee een ee ee ee ee 1,280 “ 
DE NS Sn kk cttichs Rehan ska ae een eeed 1,764 “ 
DM Ri vc ocd cddcdectsiveenccsciccweneateeses 920 as 
SA NG o.oo dns sh sa ee hee Ons ee Rees UN Shean Seas 899.52 
9,192.52 « 


This answer was adopted by Edward Sparrow, and the present plaintiff now 
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contends that Sparrow cannot gainsay his judicial admissions, and rest his title on 
the collector’s sale, and by that means defeat his vested rights. 

The plaintiff was not a party to the partition suit, nor did he acquire any right 
on the faith of these declarations, for his jadgment and its registry were of ante- 
rior dates. Besides, we know of no law which, as a general rule, prevents a party 
from claiming ownership to property under different titles. In fact, the purchase 
of one’s own property is null. ©. 0. 2418. 

It may well be that, in this instance, the defendant did not object to the sale 
from Curry to Alexander, because he was cognizant of the prior promise of sale, 
and had doubts as to the validity of his sheriff, or tax sale, as to Alexander’s inter- 
est, by reason of such prior knowledge of his equitable right; but surely no one, 
excepting Alexander or those claiming under him, could have successfully con- 
tested the title of Sparrow under said tax sale, unless for other causes. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the District 
Court be reversed and avoided, and that ours be for the defendant, with costs in 
both Courts. 


Succession oF THomas Tatpert, deceased. 
Ten days public notice must be given before letters of administration can be granted to an applicant. 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
Reeves & Spofford, for plaintiff. 7. P. Farrar and Snyder & Lewis, for 
appellant. 

Bucuanan, J. The appellees had been appointed by the Probate Court of 
Amite County, Mississippi, administrators, with the will annexed, of Thomas 
Talbert, deceased, who was in his lifetime resident in said county. Subsequently, 
it becoming necessary to prosecute the collection of debts due to said Talbert’s 
estate by residents of Louisiana, the appellees presented their petition, praying to 
have granted to them letters of administration, to the District Court of Tensas 
Parish in this State, upon giving bond and security according to law in the sum 
of dollars. This petition was filed the 27th March, 1860; and on the 
same day, the court made an order granting letters of administration to the peti- 





tioners as prayed for. 

Two days afterwards, the 29th March, 1860, Thomas L. Talbert, a resident of 
Avoyelles, styling himself a son and forced heir of Thomas Talbert, the deceased, 
filed his opposition to the petition of appellees, claiming a superior right in him- 
self to the administration of this succession, alleging that he was aggrieved by the 
judgment granting to the appellees the administration, without previous notice of 
their application, and praying an appeal from said judgment ; which was granted. 

The case of Crawford v. Graves, 15 An. 244, relied upon by the appellees, is 
not analogous to the present case. The Mississippi administrator, in that case, 
did not apply for letters of administration in Louisiana, as the appellees have 
done ; nor (as was said by the Court) was it necessary that he should do so. He 
was pursuing in Louisiana property (slaves) which had been illegally abstracted 
from’ his possession as administrator, and run into Louisiana. We said, that we 
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admitted his claim to recover -the property, not in a representative capacity, but 
in a personal capacity, because he was bound to account for that property. 

But in the present case, the appellees address themselves to the Louisiana Court 
to be qualified as administrators in this State, on complying with the legal for- 
malities of bond and security, which will make them officers of the Court and ac- 
countable to it. Their counsel argue, in their brief filed in this Court, that it 
was, indeed, unnecessary for them to have done this. We are inclined to believe 
the contrary, considering the Acts of 1842, page 300, and of 1855, page 398. See 
also Henderson v. Rost, 15 An. 405. But that question is foreign to the present 
issue. Whether necessary or not, the appellees have applied for letters of admin- 
istration ; and the only question before us, is, whether they are entitled to an ex- 
emption from the ten days’ advertisement required by articles 966 and 967 of the 
Code of Practice, and by Art.1107 of the Civil Code. We have been referred to 
no authority recognizing any such exemption. The case of The State v. The Judge 
of Probate, 18 Louisiana, 570, decided in 1841, and cited in argument, is not to be 
viewed as authority since the statute of 1842, which is believed to have been 
passed in reference to that very decision. 

It is, therefore, adjudged and decreed, that the order and judgment recognizing 
and appointing the appellees, Sarah Talbert and William A. Cotton, administrators 
of the succession of Thomas Talbert, be reversed and annulled; and that this 
cause be remanded to the District Court upon the opposition of appellant, and for 
further proceedings according to law ; appellees to pay costs of this appeal. 

Merrick, C. J., absent. 
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A. C. Watson v. A. P. Marsuatt, Police Jury Warrantor. 


Services imposed for the common or public utility relate to the space which is to be left for public use 
by the adjacent proprietors on the shores of navigable rivers, and for the making or repairing of 
levees, roads and other public or common works. C, C. 661. 

All that relates to this kind of servitude is determined by laws or particular regulations. Ibid. 

The 5th section of the Act of 1829 provides : ‘‘ That the earth which shall be employed for the repairs 
and construction of a levee shall be taken at the distance of at least twenty feet from the base of 
said levee, on the side of the river. An exception is made in regard to the parishes of Concordia 
and Ouachita, in which the Police Juries have plenary powers as to roads and levees. § 52. 


PPEAL from the District Court of the Parish of Tensas, Farrar. J. 
Snyder & Lewis, for plaintiff. Thos. P. Clinton, for defendant and appel- 
lant. J. P. Farrar, for warrantor. 

Voorutes, J. The plaintiff, the owner of a plantation on the Mississippi, in 
the Parish of Tensas, injoined the defendant, who had contracted to buld the for- 
mer’s levee, from taking dirt on the plantation side of the levee. 

On account of the transpiration and rain water, the latter found it very incon- 
venient to procure the required earth from the river side. 

. The question raised is, whether the defendant was at liberty to do so from either 
side of the works. 

The fifth section of the Act of 1829 (Sess. Acts, p. 78) provides: “ That the 
earth, which shall be employed for the repairs and construction of a levee, shall 
be taken at the distance of at least twenty feet from the base of said levee, on 
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the side of the river.”’ But the 52d section of this statute declares that, as re- 
gards the parishes of Concordia and Ouachita, the provisions of this Act shall 
not apply, except upon their adoption by the Police Juries of these respective 
parishes. And it proceeds to give them “ plenary and unlimited power to make 
such enactments with regard to roads and levees, within their respective lim- 
its,” &c. 

In the absence of proof of any legislation on the subject by the Parish of Ten- 
sas, or by the Parish of Concordia, from which has been carved out the Parish of 
Tensas, this matter must be regulated, if at all, by the provisions of the general 
law. There being no ordinance authorizing the contractor to take earth inside 
of the levee, and the general law requiring it to be taken outside, the utmost right 
that could be claimed by that party, would be the latter. 

Servitudes of this kind are determined by laws or particular regulations (C. C, 
661); and the proprietor of the land is entitled to protection, whenever the exer- 
cise of such rights is not fixed by law. 

The jury did not pass upon the demand in warranty : the issue is, therefore, 
pending yet in the inferior Court as between the defendant and the warrantor. 

Judgment affirmed. 

Merrick, C. J., absent. 


LLL LLL LLL 


A. V. Wirxousk: and Husspanp v. Mary A, and J. Wirxovusk1. 


The repeal of a repealing law does not revive the first law, unless it be so particularly expressed by 
the legislator. C. C. 23. 

The charges of a Sheriff for keeping property under a writ of sequestration, so far as they are not 
regulated by the fee bill, are the subject of proof, and not of judicial discretion. 

The doctrine in the case of Farrar v. Rowley, 3d An. 276, re-aflirmed. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Short & Parham, for plaintiffs and appellants. F. F. Montgomery, for de- 
fendants. 

Bucuanan, J. A writ of sequestration was issued in this cause, at the in- 
stance of plaintiff ; under which writ, the Sheriff seized and took into his custody 
and possession, on the 24th September, 1859, all the property specified in the in- 
ventory of the succession of Thomas Davis, of which a copy was annexed to the 
writ. 

On the 7th December, 1859, on the application of the Sheriff, the District Court 
made the Sheriff an allowance of two hundred and fifty dollars a month for keep- 
ing the property sequestered, commencing on the day of seizure aforesaid, and to 
continue as long as the property should remain in the Sheriff’s possession ; said 
allowance to be taxed among the costs of suit. 

The plaintiff has appealed from this order of Court. He argues that the allow- 
ance is illegal, and refers us to the 7lst Article of the Constitution of 1845, and 
to Phillips’s Revised Statutes, p. 124, secs. 2, 4 and 6. 

The Article 71 of the State Constitution has been omitted from the Constitu- 
tion of 1852, as observed by the counsel for appellee. But it is nevertheless true, 
that the Article 283 of the Code of Practice, relied on by appellee, must be held 
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to have been repealed by the Article in the Constitution of 1845, so far as it is 
inconsistent with it. See the case-of Farrar v. Rowley, 3 An. 276, decided under 
the Constitution of 1845. In that case, the Court said: “ It was stated in argu- 
ment, and acquiesced in by counsel, that for all disbursements made by the Sher- 
iff, hire of keeper and supplies, the Sheriff has paid himself out of funds in his 
hands: but the charge at present insisted upon is, for his responsibility and care 
generally. For this, the Sheriff is remunerated by the emoluments of his office. 
Sheriffs are bound to take care of property taken possession of by them, and are 
authorized to lay out money for its necessary preservation. They may appoint 
guardians for its safe custody ; and the law as we understand it, gives them ample 
authority for all just and proper expenditures, and the Constitution imposes no 

obstacle to their reimbursement. But if the 71st Article of the Constitution has 
any application to ministerial officers, it prohibits allowances of this kind.” 

Such was the doctrine of our predecessors in 1848. And we may add, as the 
legal sequence of the above language of Chief Justice Eustis, that the omission in 
the present Constitution of the provision contained in article 71 of the Constitu- 
tion of 1845, does not revive any law which had been repealed by that article. 
The repeal of a repealing law does not revive the first law, unless the intention to 
revive be expressed by the legislator. OC. C., Art. 23, par.4. The distinction 
taken by the Court in Farrar v. Rowley, is therefore held by us to be still appli- 
cable to the charges of Sheriffs for keeping property sequestered. Those charges, 
so far as they are not regulated by the fee-bill, are the subject of proof, and not of 
judicial discretion. 

In the present case, the only proof offered in support of this claim of the Sher- 
iff, was the writ of sequestration and the return of the same. 

This proof does not sustain the allowance made. 

It is, therefore, adjudged and decreed, that the order appealed from be reversed, 
and that the cause be remanded for further proof to be adduced contradictorily 
with the parties ; the appellee, S. D. Olivier, to pay the costs of this appeal. 
Merrick, ©. J., absent. 


Tue Srate, on the relation of Potar Srar Lopez No.1, praying for 
a mandamus v. the Jupce or tHE Tutrp District Court or New Or- 
LEANS. 


The execution of judgments belongs to the Courts by which the causes have been tried in the first 
instance, whether such judgments have been reversed or affirmed on appeal. 
An injunction cannot issue without judicial authority, and is witbin the discretion of the Court a quo. 


N the relation of Polar Star Lodge No. One, praying for a mandamus. 
T. W. Collens and C. Dufour, for relator. 

Merrick, C.J. This proceeding is for the purpose of compelling the District 
Court to grant an injunction against the execution of a decree of this Court, at 
the instance of the attorneys who appeared before this Court in that case. 

The petition for the injunction shows, as a ground for the same, that the suit 
was instituted without any authority from relator, and that all the proceedings 
were without its permission or mandate, and that the counsel who instituted the 
suit in the name of relator were not authorized so to do; it shows, further, that a 


30 





233 


Wirkovsx1 
v. 
Wrrxovuski, 






234 


































































SUPREME COURT OF LOUISIANA, 


P. os upee small minority of the members of the corporation illegally assembled together, 
3p Dist. Court. away from the usual place and apart from the other members, without any regu- 


lar notice or any order from the Worshipful Master, and in violation of the by- 
laws of the corporation, and by deliberating and voting with persons not corpora- 
tors, and being presided over by persons who were not members, passed an illegal 
and void resolution authorizing J. L. Tissot, Esq., an attorney and counsellor at 
law, to institute said suit, which he accordingly did, with the assistance of E. 
Filleul.and J. Q. A. Fellows, in violation of the rights of petitioner ; that said 
suit, though relator was never a party thereto, resulted in a judgment in its fa- 
vor ; that relator was, and still is represented by R. Brugier, Worshipful Master, 
&c., &c,, and by a committee composed of N. Colin, A. Colombet and L. Gloeck- 
ner; and that the committee, by a resolution, is authorized to institute and prose- 
cute these proceedings ; that by a resolution relator has declared that said suit 
was instituted without its authority or consent ; and that relator is in full posses- 
sion of the property, and that the act of incorporation obtained on the 9th of 
February, 1858, was adopted for the benefit of relator and all the members, and 
only to prevent a supposed lapse of its corporate existence ; but that relator is 
nevertheless in full possession of all said property, and its officers hold the same ; 
that the relator believes that Messrs. Tissot, Filleul and Fellows are about to issue 
execution and put the minority of the members of the corporation in posvession, 
to the exclusion of the corporation itself and a large majority of the members 
thereof, so as to expel the proper officers, and put the property into the hands of 
A. Morel, styling himself Worshipful Master, and others illegally assuming to be 
officers of the corporation, but who are not in fact its officers, and many of them 
are not even members. 

The relator prayed for an injunction forbidding said attorneys and counsellors 
at law to issue execution or to cause process to issue on the judgment; and that 
the Clerk of the Court be injoined from issuing, or the Sheriff from executing 
the same ; and that petitioner have leave to cancel and vacate said judgment. 

An inspection of the record of the original suit, and the opinion and decree of 
this Court, will show that the matter which is urged as the foundation of the in- 
junction was put at issue and decided by us, and that substantially the same per- 
sons who now claim to represent the relator made the same claim in that suit, and 
it was determined against them by the judgment of this Court. 

The question therefore is presented, whether the writ of injunction is one of ab- 
solute right in the sense that it cannot be refused in the first instance, although it 
is plain and manifest to the Judge that the demand for the same is utterly un- 
founded and in direct conflict with a matter having the force of the thing adjudged 
between the parties, which that Court is compelled to execute. 

Article 617 C. P. declares that the execution of judgments belongs to the 
courts by which the causes have been tried in the first instance, whether such 
judgments have been reversed or affirmed on appeal. By articles 296, 298, 303 
and 304, C. P., it is apparent that an injunction cannot issue without judicial 
authority. 

We think a fair construction of these articles leaves a judicial discretion in the 
Court of the first instance, to refuse to issue an injunction where it is manifest that 
it is in direct conflict with the decree of this Court between the same parties, and 
where it necessarily implies a contempt of the authority of the Court. To issue 
an injupction under such circumstances would be a vain thing, involving parties 
in useless costs and delay. 
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If any individual corporator be refused his legal rights and immunities as such, P. Stax Lovos 
by those exercising corporate powers, it will be time to consider what remedy he 3p Dist. Court. 
has, when his case is presented in proper form to the Court. 

It is, therefore, ordered, that the rule prayed for by relator be refused, at its 
costs. 






































Rosert Howes, for the use of, &c., v. Taz Union Insurance Co. 


A policy and the indorsement thereupon should be construed together, unless they are so much in 
conflict that they cannot be reconciled, in which case the indorsement should govern. Alterations 
made by either party with the consent of the other are valid ; and almost any change as to parties, 
or terms, may be made by indorsement with consent. 

If a policy does not state the agreed value of the property insured, but leaves that for proof, it is 
called an open policy ; but if the policy states what the parties have agreed upon as the value of the 
property, it is called a valued policy ; and, in general, this agreed estimate and valuation is final 
and conclusive upon both parties. The exceptions to this general rule are that a wager policy, an 
insurance without’ interest, an evaluation out of all proportion, with intent to defraud, and fraudu- 
lent representations and concealments, vitiate the instrument. 


‘PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whiitaker & Fellows, for plaintiff and appellant. G. LeGardeur, for defend- 
ants. 

Dorret, J. The plaintiff obtained from the defendants, an open, or running 
policy, which contains in the memoranda the following clause: “ This insurance 
is declared to be on such risks as may be approved and endorsed on this policy 
by the company. No risk binding until so endorsed. 

To the extent of ———dollars.” 

The policy bears the following endorsements : 


1. “1858 1 50.” 
“May 17. Bk. Morning Star, Rio Janeiro, New Orleans, mdze. 2800 14-42 00.” 
“ 28. “ Grape Shot, os « amt. gold 7380 1-73 80.” 


The bark Morning Star was, with all her freight, destroyed by fire ; hence the 
action of the plaintiff, as on a valued policy, for the recovery of the sum of 
$2800 with interest and costs. 

The answer pleads an open policy, and a tender of $1075, the alleged value of 
the merchandise insured, including all charges and advances. 

The District Judge awarded 1117 45 as follows: 7560 pounds of yellow metal 
at 12} cents, $945, and charges $172 45. 

The plaintiff appealed. 

It is in evidence that the plaintiff's application was accompanied with the 
bills of lading and invoice. The application is in the following words, to wit : 
“To the Union Innurance Company, of New Orleans : 

Please enter $2800 on open Marine Policy No. ——, made for Robert Howes, 
on merchandise, on board the bk. Morning Star, , Master, at and from Rio 
de Janeiro to New Orleans. 

‘Premium, — per cent. to $— bills of lading dated 

President. 





Approved —— 





Robert Howes, applicant. 
New Orleans, 17th May 1858. 
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SUPREME COURT OF LOUISIANA. 
The bill of lading proves that the merchandise insured, 7560 pounds of yellow 


Upson Ins. Co. metal, was shipped on the Morning Star, as charged in the above endorsement ; 


and the invoice price, inclusive of charges, amounts to $2160 48. 

It may be inferred that the endorsements authorized by the policy, merely had 
in view the declaration of the shipments and their nature, without stating the 
value of the risk ; but if the insurers agree to alter the terms of the contract by 
the endorsement, there is no reason why this should not be done. Parsons on Mar. 
itime Law, vol. 2, p.34. Kennebec Co. v. Augusta Ins. Banking Co., 6 Gray, 204. 

The rule, says Parson, vol. 2, p. 35, “ we think should be, that the policy 
and the endorsoment should be construed together, unless they are so much in 
conflict that they can not be reconciled, in which case tho endorsement should 
govern.” And again, p. 36, “ Alterations made by either party with the consent 
of the other, are valid. And almost any change, as to parties, or terms, may be 
made by endorsement with consent’” The consent, in the case at bar, is pal- 
pable ; the insured applied in writing, and the insurers, having before them the 
bilis of lading and invoice, made the indorsement at a figure larger, by several 
hundred dollars, than the value and charges expressed in the invoice. 

The rule as defined is : if a policy does not state the agreed value of the prop- 
erty insured, but leaves that for proof, it is called an open policy, but if the 
policy states what the parties have agreed upon as the value of the property, it 
is called a valued policy ; and in general, this agreed estimate and valuation, is 
final and conclusive upon both parties. Parsons on Maritime law, vol. 2, p. 62 ; 
Greenleaf on Evidence, 8th edition, vol. 2, p. 443, sect. 407; Angell on Fire and 
Life Insurance, 2d ed. p. 4, sect.5; Phillips on Insurance, Ist ed., vol. 1, pp. 
320 to 327, sect 2, and sect 1, p. 304 et seq. Irwin v. Manning, 9 Manning & 
Scott’s Rep. 391. 

The exceptions to this general rule are that a wager policy, an insurance 
without interest, an evaluation out of all proportion, with intent to defraud, and 
fraudulent representations and concealments, vitiate the instrument. Parsons on 
Maritime Law, vol. 2, p. 63. Phillips on Insurance, Ist. ed., vol, 1, chap. 14, 
sect. 1, p. 304, verbo, amount of insurable interest, and vol. 2, chap. 14, sect. 1, 
p- 206, valued policy. Alsop v. Commercial Insurance Co., 1 Sumner, 451-473, 
Catron v. Tennessee Ins. Co. 6 Humph. 176-185. 

We, therefore, conclude that the endorsement, although made on an open policy, 
is, nevertheless, in the nature of a valued policy, as all the ingredients constituting 
such a policy are therein contained, and hence it must be so treated. 

And as the answer does not charge any fraud, wager, misrepresentation, or 
even error, the plaintiff could, at most, only be required, on the issue presented, 
to prove an insurable interest and a shipment with a loss. 

The fact that the plaintiff, out of extreme caution, introduced evidence as to the 
value of the metal in Rio Janeiro, can not prejudice his case, for the pleadings . 
did not open the policy generally. Kennedy v. N. Y. Life Ins. Co.10 An. 809. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court be avoided and reversed ; and it is further ordered, adjudged and decreed, 
that the defendants, the Union Insurance Co. of New Orleans, be condemned to 
pay to Robert Howes, for the use of Joseph S. Clark, the sum of twenty-eight 
hundred dollars, with legal interest from judicial demand, June 29th, 1858, and 
the costs of both courts. 
Lanp, J., absent, concurring. 
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Same CaseE—On a RE-HEARING. 


Durret, J. We were induced to grant a re-hearing in this case under the ap- 
prehension that we had, perhaps, drawn doubtful conclusions from known facts, 
or enunciated principles which might be looked upon as innovations, or as tend- 
ing to break up the symmetry of the system of insurance. 

A well considered review of the whole subject has satisfied us that we were 
mistaken as to the true character of the policy, and this, by attaching too much 
importance to the fact that the bills of lading and invoice had been submitted to 
the insurers by the insured. 

The policy is, in form, a valued or running policy, the plaintiffs application 
was, specifically, for an entry, on an open policy, for a stated amount, on merchan- 
dise ; and the endorsement was made as requested : neither the insured, nor the 
insurers, fixed any value on the goods, the former simply gave, and the latter en- 
dorsed, the insurable interest, thus leaving the value open to inquiry and proof. 

We will here remark, in order to guard against any misconception, that the 
case of Kennedy v. N. Y. Life Ins. Co.10 An. 809, was simply cited as being 
applicable to cases of insurance, and in no manner as affecting the rule of evi- 
dence in ordinary cases. 

Viewing, therefore, the policy as an open one, we are satisfied that the District 
Judge has given to the plaintiff the full value of his merchandise, whether we 
take the value at Rio Janeiro, after deducting the costs of entry, or the value in 
New Orleans, the place of destination. 

It is ordered that our former decree be set aside, and that for the reasons 
assigned, the judgment of the District Court be affirmed at the costs of the 
appellant. 

Bucnanan, J. took no part in this opinion. 


—_—-S SS SSS SSS OOS SOE 


P. P. J. Marmn et al. v. P. C. Buancain and Antoine Grravp. 


It is not in the authority of a court to appoint ex parte a Receiver of assets belonging to a partnership. 
A writ of sequestration, or a rule upon the defendants to concur in the appointment of a Receiver 
by the parties, would be the proper remedies. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Wolfe, Singleton & Clack, for plaintiffs. C. Roselius, for defendants. J. L. 
Tissot, for Receiver. 
Bucuanan, J. The three plaintiffs and the two defendants formed a partner- 
ship in January 1558, for three years, in the business of manufacturing and selling 
cotton seed oil, under the social style of Bienville Cotton Seed Oil Factory. One 
. of the plaintiffs, Martin, had the charge of the manufactory ; and the two de- 
fendants kept the books, and administered the financial department of the con- 
cern, with the exclusive right to use the social name, and to purchase and sell. 

In April 1860, plaintiffs instituted this action, alleging maladministration of 
defendants, causing damage to plaintiffs. They pray that the partnership be 
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dissolved, that a Receiver be appointed to liquidate its affairs, pay its obligations, 
and make partition of the surplus after the discharge of its liabilities. An affi- 
davit of the truth of these allegations was filed with the petition ; but no bond 
was given. 

The District Judge, on the petition being filed, made an ex parte order, ap- 
pointing Stanislas Plassan, Receiver of the partnership, on his giving bond with 
security in the sum of $70,000. 

Defendants took a rule to set aside this order, as illegal, and as granted upon 
false allegations. 

On the hearing of the rule, defendants offered witnesses to prove that the alle- 
gations of the petition were false; which testimony being rejected, a bill of 
exceptions was reserved. 

The rule was dismissed, and defendants appeal. The fisst point for decision, is 
the legality of the ex parte order for the appointment of a Receiver. 

That order directs that the Receiver named, have custody and possession of all 
the property, rights, credits and effects belonging to the partnership existing be- 
tween the plaintiffs and defendants, and of all the partnership books of account, 
documents, vouchers and other papers, belonging thereto. It was further or- 
dered that an inventory of the property of the partnership be made by a Notary 
Public, and returned into coart. 

It is argued by the counsel of appellants that this proceeding, for the appoint- 
ment of a Receiver, is in substance a judicial sequestration, and should be gov- 
erned by the rules of law contained in the Civil Code and Code of Practice in 
relation to sequestration. C. P. 275; C. C. 2948 et seq. 

We have already mentioned that by the articles of partnership, the defendants 


- Blanchin & Giraud were appointed administrators of the partnership, and 


keepers of its books. The powers thus vested in them, could not, it would seem, 
be taken away from them, by an ex parte proceeding. 

1n the case of Frazier v. Wilcox, 4th Robinson 517, the authority of a court 
of Louisiana, to appoint a receiver of assets belonging to several parties before 
the court, upon a consent of all the parties interested, was recognized by the 
Supreme Court. But the court, on that occasion, guarded their doctrine, as 
follows : (page 525.) “ We are not to be understood as giving our sanction to 
an opinion sometimes expressed, that the Judges of the inferior courts, without 
the assent of the parties to a suit, or with the consent of only one of them, can 
exercise the powers of a chancellor, and appoint of their own accord, Receivers 
for the purpose of collecting and keeping the funds attached, or that may be the 
subject of litigation.” 

The doctrine, with the same qualification, was reiterated by the court in the 
case of The United States v. The United States Bank, 11 Rob. 418. 

According to the law and the adjudged cases before us, there were two courses 
open to the plaintiffs, for the provisional assurance of their interests pending this 
litigation ; the one, to have sued out a writ of sequestration, which would have 
necessitated the giving of a bond ; the other, to have taken a rule upon the de- 
fendants to concur in the appointment of a Receiver by the parties. 

Another question is presented by the bill of exceptions to the rejection of tes- 


. timony offered on behalf of defendants ; but it is unnecessary to decide this ques- 


tion, in view of the opinion expressed by us upon the first ground of defendants’ 
rule. 
It is, therefore, adjudged and decreed, that the judgment fof the District Court 
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be reversed ; that the rule taken by couasel of defendants, on the 8th May 1860, 
to set aside the appointment of a Receiver, be made absolute; that the costs of 
said rule, and of this appeal, be paid by plaintiffs and appellees; and that this 
cause be remanded for further proceedings, according to law. 





> 
Same Case.—Own an APPLICATION FoR A RE-HEARING. 


Bucuanan, J. Plaintiffs ask for a re-hearing, upon the authority of three 
decisions, not cited in argument before judgment. 

It is contended by counsel that our decision is inconsistent with two cases de- 
cided by our predecessors, Brown v. Union Insurance Company, 3 An. 177, and 
Starke v. Burke, Watt & Co., 5 An. 740; also with the case of Pratt v. McHatton, 
11th An. 260, decided by the present Bench. 

Brown v. The Union Insurance Company and Starke v. Burke, Watt & Co. 
were cases of insolvent corporations, and the appointments were made by the 
court, ex necessitate, in the absence of parties able to appoint a liquidator or 
Receiver. 

In Pratt v. McHatton, no objection seems to have been made to the appoint- 
ment of a Receiver, until the case was in the Supreme Court on appeal, and the 
objects of the appointment had been accomplished by the sale of the assets of 
the partnership. 

These cases are manifestly inapplicable to the present issue. 

Re-hearing refused. 


RPAARAL AL AAD LLL LLL tle mt te tte etm teem tte te 


Payne & Harrison v. Geo. W. Warerston. 


Neither the rendition of an account, nor giving of notes, can prevent the defendant from showing 
errors and inquiring into the consideration of the notes in a suit against him.- If he had made pay- 
ment, with a full knowledge of the errors, it would have been considered voluntary, and the money 
could not have been recovered back under the law then in force after the expiration of one year. 

The addition of usurious interest was a forfeiture of the entire interest, and the controversy must be 
decided by the law in force at the date of the note. (Act of 1844). 

Where a certain per cent. is charged for money advanced, and conventional interest is also stipulated, 
the contract is tainted with usurious interest, and the principal only can be recovered. Decision of 
Judge Porter in the case of Daquin v. Coiron, 3 L. R. 393, re-affirmed. 

Per curiam : The merchant is but the agent of his principal, and he is bound to account in good faith 
for all sums made from contracts entered into on behalf of his principal. The law will not permit 
him to make a profit out of such contracts. 


PPEAL from the District Court of the Parish of Livingston, Ratliffe, J. 
J. R. Jones, for plaintiffs and appellants. A. Hennen, for defendant. 

Merrick, C.J. This suit is brought upon two out of three promissory notes 
given as the balance struck upon an account current rendered by the plaintiffs as 
factors and commission merchants to the defendant. Judgment having been 
given in favor of the plaintiff for a part of their demand only, they appeal. Since 
the judgment was rendered in this case, the defendant has departed this life, and 
Ashford Addison has been appointed the dative testamentary executor of his last 
will and testament. 
The answer to the appeal filed by the executor waives the exception, that the 
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sane Har. citation was served on Good Friday, and it will be unnecessary to pass upon the 


WATERSTON. 
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question raised upon the exception; for the defendant, now made a party, 
prays, that upon the demand in reconvention there may be judgment in his 
favor, and that in other respects the judgment of the District Court may be af- 
firmed.” 

The defendant in his answer, and amended answer (which was filed without any 
bill of exceptions reserved by the plaintiffs) alleged that various items making 
up the accounts and the notes were usurious and illegal, and composed of com- 
pound interest, etc. The amended answer also contains a demand in reconven- 
tion. 

There were two accounts rendered by plaintiffs to the defendant Waterston ; 
one on the Ist day of April 1852, and the other the 29th day of March 1853, 
which last corresponds with the date of the notes sued on. In the account of 
1852, there were charged two items for advancing ; one of $55, and the other of 
$85, the former itself bearing interest, an interest account being stated at eight 
per cent. in the usual form. The balance found on the account of 1853 was 
$8951 63, and on this balance there were charged the same day $223 79 for ad- 
vancing, being a total of $9,175 42. To this was added $1,044 71 interest for 
15 months, the average time the notes had to run at eight per cent., making a 
total of $10,220 13 for which the two notes sued on payable in fifteen and nine- 
teen months, and one other (since paid by Judge Waterston,) payable in eleven 
months, were given, each being for $3,406 71. 

It is clear that neither the rendition of the account, nor the giving of the notes 
can prevent the defendant from showing errors and inquiring into the consider- 
ation of the notes in suit agdinst him. If he had made payment with a full 
knowledge of the errors, it would have been considered voluntary, and the money 
could not be recovered back under the law then in force after the expiration of 
one year. Wright v. Hill, 13 An. 234; Wright, Williams & Co. v. Temple, ibid, 
p- 413 ; Keane v. Brander & Semple, 12 An. 20. 

In 1853 the addition of usurious interest was a forfeiture of the entire interest, 
and the controversy must be decided by reference to the law in force at the date 
of the notes. Crane v. Beatty, 15 An. 329. In the case of Brander Williams 
& Co. v. Lum, it was decided that where there was no agreement to pay usurious 
interest the mere charge of an item of usurious interest in the acconnt did not 
bring the case within the act of 1844, declaring the forfeiture of a higher rate of 
conventional interest than eight per cent., and that the court might allow five 
per cent. interest. But this authority is not applicable to the present case 
because it appears by the evidence that the plaintiffs took a promise from the 
defendant, to pay the usurious interest which was charged in two items, viz : two 
and a half per cent. for advancing, and eight per cent. interest per annum, 
making ten, and one half of one per cent. interest. The letters referred to by 
plaintiffs’ counsel on this branch of the case, were not offered in evidence. All 
interest, therefore, carried into the notes sued on was forfeited by the statute of 
1844, and it must be deducted as well] as the illegal charges of 24 per cent. for 
advancing. This was settled by this court so long ago as 1832, in the case of 
Daquin et al. v. Coiron, 3 L. R. 393. In that case it was contended that the 
interest and commissions were distinct things, and that the limitation fixed by 
law to one had no application to the other. 

The Court through its organ, Judge Porter, said : “ The Court had no difficulty 
on this question when it was raised on the argument, nor have its reflections sug- 
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gested any. The inquiry in all these cases is, were the advantages or remuner- Parse 4 Har 


ution stipulated for in consideration of a loan of money, and are these advan- 
tages and remuneration greater than the rate of interest allowed by law? If the 
answer be in the affirmative, no matter by what shift or device this object is ac- 
complished, no matter in what mode the payment is made, or by what terms it 
may be designated, the contract is usurious. In the instance before us, we are 
left in no doubt as to the consideration on which the appellant was to pay ten 
per cent. interest, and two and a half per cent. commissions. The parties have 
declared in writing that the loan of money was the cause. “Words cannot change 
things. Ten per cent. interest, and two and a half per cent. commission, for the 
advance of money one year is precisely the same thing as twelve and a half per- 
cent. interest for the loan of money for one year.” 


In that case, the plaintiff was only permitted to recover the principal. Taking 
the written law as our guide. as it existed when the notes were given, we are com- 
pelled to allow the defendant the following crefits, viz : 





Interest charged as commissions for advancing $363 00 
Interest charged at eight per cent. in 1852..........cee cee ecececeeees 184 55 
Interest “ . De easecsscceccanconscsences 330 41 

Proportion of interest carried into the face of the notes sued on 29th 
NE 6 0s ccnntadncucensccsesélecesdesseeensgceawass 789 14 
$1,667 10 


The defendant also claims that there should be an amendment of the judgment 
on account of what is called in the testimony the return premium, insurance hav- 
ing been effected on account of the defendant in the Sun Mutual Insurance Com- 
pany of New York. The sugar or cotton factor, or commission merchant, is but 
the agent of his principal, and he is bound to account in good faith for all sums 
made from contracts entered into on behalf of his principal. The law will not 
permit him to make a profit out of such contracts. He has no right to charge 
his principal with sums which he has not paid or bound himself to pay, and 
where there is an expectation of a return of a portion of the sum of money paid 
on account of his principal, he cannot charge him with such advance of money 
without also allowing him a credit for whatever is refunded in any manner on 
account of the same. See Brander v. Lum, 12 An. 218,219. The proof shows 
that nothing was returned on account of premiums, except for the year 1852 ; 
the premium of 28 per cent. declared in 1853 not having been paid. Of the 
premiums for insurance paid in 1852, a dividend of 21 per cent. was declared, of 
which 40 per cent. was paid. The premiums paid that year amounted only 
to $139 60. The defendant is entitled, therefore, to a credit of $11 72. No 
negligence is charged against the plaintiffs in not collecting the return premium 
of 28 per cent. allowed on the $481 50 premiums paid in 1853, and the plaintiffs 
cannot under the pleadings be held to account for the same. The total credit to 
be allowed upon the notes sued on amounts to $1,678 82, which deducted from 
$6813 42, the notes sued on, leaves $5134 60, for which plaintiffs are entitled to 
judgment without interest. This is less than was allowed by the lower court, 
and the judgment must be amended in favor of the defendant. The plaintiff has 
no well founded complaint as to the notes discounted in market. They appear 
to have been sold in good faith, and the proceeds credited him on account. 

It is therefore ordered, adjudged and decreed by the Court, that the sum al- 
lowed by the judgment of the lower court in favor of the plaintiff be reduced 
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ramme Har. from $5714 41 to the sum of $5134 60 to be paid by said executor in the'due 


Wararston. 


course of administration, and that said judgment so amended be affirmed, the 
plaintiff paying the costs of the appeal. 


S. P. Scorr v. Wu. J. McCriiocn, Administrator. 


A bill of exchange was put in circulation before its maturity ; was protested five days after it had be- 
come due, and was transferred to the plaintiff after its dishonor. The evidence also showing tht 
the acceptors had failed before the maturity of the note, and that the transferrers of the plaintiff 
had likewise suspended before the transfer. It appearing further that the acceptors had, prior to 
the maturity of the bill, disposed of land scrips amply sufficient to cover it (the bill being based on 
land scrips in the bands of the acceptors) » and that the bill had been made for the accommodation 
of the acceptors, although this last circumstance was not known to the plaintiff and his transferrers, 
Held: That the drawer was entitled to a seasonable notice, and is, therefore, by its omission, dis- 
charged, ‘ 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
J. D. Stewart, for plaintiff. H. M. Favrot, for defendant. 

Durret,J. The estate of J. Claxton Taylor is sued on the following bill of 
exchange. 

“Exchange for $2,360. Baton Rouge, La., June 15th 1854. Six months 
after date of this first of exchange (second unpaid) pay to the order of myself, two 
thousand three hundred and sixty dollars, value received, and charge the same to 
account of Louisiana land scrips. (Signed) J. Claxton Taylor. To Messrs Horace 
Bean & Co., New Orleans. 

Accepted, New Orleans, Horace Bean & Co. (endorsed) J. Claxton Taylor, 
James H. Mulford & Co.” 

The evidence shows that the above bill was put in circulation before its ma- 
turity, was protested five days after it had become due, and was transferred to 
the plaintiff after its dishonor. The evidence also shows that the acceptors had 
failed before the maturity of the note, and that the transferrers of the plaintiff 
had likewise suspended before such transfer. It appears further that the ac- 
ceptors had, prior to the maturity of the bill, disposed of land scrips to an 
amount amply sufficient to cover it; and that the bill of exchange had been 
made for the accommodation of the acceptors, although this last circumstance 
was not known to the plaintiff and to his transferrers. 

From the above facts of the case, we are of opinion, that the drawer was en- 
titled to a seasonable notice, and is, therefore, by its omission, discharged. © Ed- 
wards on Bills, &c., p. 636 to 647. Whaley v. Houston, 12 An. 585. Bank of 
Louisiana v. Morgan et al.,13 An. 598. Succession of J. J. Kercheval. 14 An., 
457. 

The failure to make a presentment for payment at maturity, did not depend on 
any moral or physical impossibility, but may, with propriety, be attributable to 
the fault of the holder. 

Judgment affirmed. 

Merrick, C. J., absent. 
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L. H. p’ ARMAND v. Jonn W. Porn. 


A party plaintiff is only entitled to recover the actual damage sustained by him in consequence of the 
defendant’s violation of the contract of lease. 


PPEAL from the District Court of the Parish of Concordia, McVea, J. 
Sparrow & Shaw for plaintiff. Ogden, York & Sawyer, for defendant and 
appellant. 

Lanp, J. The plaintiff instituted this action to recover fifteen thousand dol- 
lars damages of the defendant, for violating a contract of lease, in not delivering 
possession of the premises at the time stipulated in the contract, and in holding 
over two years after the expiration of the lease ; and also to recover damages for 
waste committed by the defendant during the time of his possession. 

The defendant, in his answer to the petition, reconvenes and claims fifteen thou- 
sand dollars of the plaintiff for the value of certain improvements which he had 
made upon the premises prior to the date of the contract of lease, and at a time 
when he hoped to acquire a pre-emption right to the land. 

The facts which have given rise to this litigation, are as follows : 

The defendant, in the year 1846, purchased a small improvement on a tract of 
land situate within the limits of the “ Bringier Grant,” in the Parish of Concor- 
dia ; and proceeded to clear and to bring into a state of cultivation a portion of 
the land, and to erect thereon buildings of considerable value. 

The title of the claimants of the grant having been subsequently recognized and 
established by a decision of the Circuit Court of the United States sitting at 
New Orleans, and the decision having become final by the lapse of time against 
the United States Government, judicial proceedings were instituted for the pur- 
pose of effecting a partition of the lands among the various co-proprietors, and a 
decree was rendered ordering a partition of the lands contained in the grant, by 
licitation or sale. And at the sale made for the purpose of effecting the partition, 
on the 7th day of July, 1855, the plaintiff became the purchaser of the tract of 
land on which the defendant resided, and had made valuable improvements, at the 
price of twelve dollars per acre, one-third cash, and the balance on a credit of one 
and two years. 

Three days after the sale, to wit, on the 10th day of July, 1855, the plaintiff, 
by written contract, for and in consideration of the sum of three dollars, the re- 
ceipt of which he acknowledged, leased the land which he had purchased, together 
with all the buildings, appurtenances and improvements thereon, or thereunto be- 
longing, unto the defendant, John W. Pullin, from the date of the contract of 
lease until the 20th day of December then next ensuing ; and the defendant on his 
part agreed and bound himself to take good care of the property leased, and to 
restore the possession thereof to the plaintiff on the day stipulated in the contract, 
to wit, on the 20th day of December, 1855. ~ ft 

The lease having expired, the defendant claimed the value of his improvements 
made upon the land prior to the date of the contract, and refused to deliver pos- 
session of the premises to the plaintiff, on that ground. The plaintiff thereupon 
commenced proceedings before a Justice of the Peace to expel the defendant from 
the leased premises, and after a protracted litigation, succeeded in obtaining a 
fina] judgment of expulsion against him» 
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And finally, at the time the defendant abandoned the premises in January, 
1858, he left them in a state of dilapidation and waste. 

Upon this statement of the facts, it is clear that the defendant is liable in’ dam- 
ages to the plaintiff, for violating the stipulations contained in the contract of 
lease, and for the waste committed by him during the pendency of the proceedings 
to expel him as the tenant of the plaintiff from the premises ; and the right of re- 
covery for these causes in the main action, is beyond question. But the difficult 
and most important question which arises in the case, grows out of the defendant’s 
reconventional demand for the value of improvements prior to the judicial sale to 
effect the partition, and to the date of the lease entered into between him and the 
plaintiff. The stipulations in the contract of lease are entirely silent as to the de- 
fendant’s tight to claim reimbursement of the plaintiff for the value of the im- 
provements previously made upon the premises ; and in the absence of any special 
agreement, the defendant’s right to reimbursement, under the peculiar circum- 
stances of the case, must be determined upon legal principles. 

Notwithstanding the conflicting decisions of this Court as to the right of the 
party evicted to recover the value of improvements made on the property of an- 
other, the case of the defendant appears to come within the letter and spirit of 
article 500 of the Civil Code, which declares that : “ When plantations, construc- 
tions and works have been made by a third person, and with such person’s own 
materials, the owner of the soil has a right to keep them, or to compel this third 
person to take away or demolish the same.” 

“ If the owner requires the demolition of such works, they shall be demolished 
at the expense of the person who erected them, without any compensation ; such 
person may even be sentenced to pay damages, if the case require it, for the prej- 
udice which the owner of the soil may have sustained.” 

“If the owner keep the works, he owes to the owner of the materials nothing 
but the reimbursement of their value and the price of workmanship, without any 
regard to the greater or less value which the soil may have acquired thereby.” 

“ Nevertheless, if the plantations, edifices or works have been done by a third 
person evicted, but not sentenced to make restitution of the fruits, because such 
person possessed bona fide, the owner shall not have a right to demand the demo- 
lition of the works, plantations or edifices, but he shall have his choice either to 
reimburse the value of the materials and the price of workmanship, or to reim- 
burse a sum equal to the enhanced value of the soil.” 

It is clear, under this article of the Code, that the plaintiff had the right either 
to keep the buildings, which the defendant had erected upon the land, or to cause 
their removal or demolition at the defendant’s expense ; but it is equally clear 
that in making the election to keep the buildings, the plaintiff incurred the obli- 
gation to reimburse the defendant the value of the materials and the price of 
workmanship, without any regard to the greater or less value which the soil may 
have acquired thereby ; and having incurred this obligation, the defendant had 
the right to claim its enforcement, as he has done, by way of reconvention in his 
answer to the plaintiff’s petition for damages for withholding the land. 

The plaintiff is only entitled to recover the actual damage sustained by him in 
consequence of the defendant’s violation of the contract of lease, and upon the ev- 
idence before us, such actual damage cannot be assessed, including the waste com- 
mitted by the defendant upon the premises, at more than two thousand dollars, for 
the two years, during which the defendant held possession of the premises after 
the expiration of the lease. ’ 
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The defendant had erected upon the land a dwelling-house, a kitchen, a gin- 
house with running-gear, negro cabins, and other out-buildings, which cannot be 
estimated in value at less than three thousand dollars, and for this sum he is enti- 
tled to a judgment on his reconventional demand against the plaintiff. : 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
Court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
the plaintiff recover of the defendant the sum of two thousand dollars damages, to 
be compensated by the judgment herein rendered in favor of the defendant on his 
reconventional demand. 

It is further ordered, adjudged and decreed, that the defendant recover of the 
plaintiff, for the value of improvements, the sum of three thousand dollars, to be 
compensated by the judgment herein rendered in favor of the plaintiff, to the 
amount of two thousand dollars, with the costs in the lower Court, together with 
the costs of this appeal. 
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Joun Carmena v. Mary Bianey et als. 


Heirs, or any party interested, can attack a legacy made in violation of Art. 1468 of the C.C. The 
right is not confined to forced heirs alone. Decision in the case of Lazere v. Jacques, 15 An. 599, 
re-affirmed. 

A woman having obtained a separation @ mensa et thoro, four months afterwards goes with a co-resi- 
dent of the State to Mississippi, and marrying him there returns to their domicil here—a judgment 
a vinculo matrimonii never having been decreed—Held : That she was only a concubine, and not 
entitled to the rights of a wife, in a last will and testament. 

The act of confirmation or ratification of an obligation against which the law admits the action of 
nullity or rescission, is valid only when it contains the substance of that obligation. The mention of 
the motive of the action of rescission, and the intention of suppplying the defect on which that action 
is founded, C. C. 2252. 

A donation of movables mortis causa to a concubine is valid so far as it does not exceed one tenth part 
of the whole value of the estate. C. C. 1468. 

The nullity of a donation, or reduction in a will, inures to the benefit of all the legal heirs of the tes- 
tator. The property reverts back to the succession to be distributed by the law. 


PPEAL from the District Court of the Parish of W. Feliciana, Haralson; J. 
Dunn & Herron and G. Miller, for plaintiff and appellant. S. J. Powell, 
R. C. Wickliffe and Collins & Leake, for defendants. 

Voorutss, J. The plaintiff, in his capacity of legal heir of the succession of 
his deceased brother, Joseph Carmena, questions the validity of a legacy made to 
the defendant, Mary Blaney. 

The clause of the will is as follows, to wit : 

“TI will and bequeath to my beloved wife, Mary Carmena, the sum of fifty thou- 
sand dollars in cash, to be paid to her by my executors. I also will and bequeath 
to my said wife the following named slaves, to wit: George, Clay, Jane, and her 
daughter Rachel, and her son Spencer, and also Laura Jane; George's wife. I fur- 
ther will and bequeath to my said wife, any personal property she may select from 
my estate, together with all my silver ware and table furniture.” 

The ground upon which this legacy is assailed, is that the legatee was not the 
lawful wife, but the concubine of the testator. 

The defendants’ counsel contend that none but forced heirs can attack a legacy 
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made in violation of article 1468 of the Civil Code. This point was raised in the 

case of Lazare v. Celez Jacques, 15 An. 599; and it was there held that all par. 

ties interested—such as the heirs of the deceased,—have a right to set up this 

nullity for the purpose of defeating the fraud practiced upon the law. Indeed, to 

say that forced heirs only, and that to the amount of their /egitime, are entitled to 

invoke this nullity, carries its own refutation ; for it is tantamount to saying that 

the illicit bequest is binding in all cases in which the /egitime is not invaded, and ° 
that, when it intrenches upon the /egztime, it is merely reducible. 

The deceased and the legatee were never lawfully married, but lived as man and 
wife up to the death of the former. 

On the 29th November, 1856, she obtained against her husband, Thomas Simp- 
son, a judgment of separation from bed and board; and, four months having 
elapsed, she and Carmena, being unable to marry in the State of Louisiana, went 
over to the State of Mississippi, where they were married. Both parties were 
residents of the former State, and returned to their home immediately after the 
marriage ceremonies were performed. 

The marriage of Simpson with the legatee, up to the present time has not been 
dissolved by a decree of divorce ; and, at the date of these proceedings in the 
lower court, he was living in an adjoining parish. 

As a matter of law, our courts cannot treat her otherwise than as a concubine, 
even almitting, as her counsel strenuously contend, that, as a matter of fact, she 
did believe herself finally divorced. She could not plead ignorance of the law, 


and of the nature of the proceedings in which she was party plaintiff. Nor can 


we be influenced in this matter, by the fact that she was esteemed in the neigh- 
borhood, and exchanged social intercourse with respectable families. 

Her counsel contend that, since the death of the testator, the plaintiff has con- 
firmed the defects of her title. Upon an inspection of the acts which are stated 
to be confirmatory, we do not find in them mention made of the motive of the ac- 
tion of rescission, and of the intention of supplying the defect on which such ac- 
tion might be founded. Without deciding whether such a defect as an excessive 
legacy of movables to a concubine may be'the subject of confirmation, it is suffi- 
cient to say that, in the present instance, the defect has not been aided by any act 
of the legal heir. CO. C. 2252; 15 An. 569. 

The legacy of the’slaves was an absolute nullity ; and, with regard to the mova- 
bles, the same is valid so far as it does “ not exceed one-tenth part of the whole 
value of the estate.” ©. C. 1468. 

This reduction in the will inures to the benefit of all the legal heirs of the testa- 
tor. The property reverts back to the succession, to be distributed by the law. 
Lazare v. Jacques, 15 An. 599. 

The last will, as amended by this Court, leaves a legacy in favor of the defend- 
ant, Mary Blaney, of movables not to exceed one-tenth of the whole value of the 
estate ; and the sum of $4,000 to the children of Hiram Carmena, another brother 
of the testator. The balance of the succession must be distributed by law be- 
tween all the legal heirs, as a:fund undisposed of by the deceased. So that the 
children of Hiram Carmena, notwithstanding their legacy, will come in for their 
portion in the whole residue, unless, however, they be illegitimate children, as the 
plaintiff asserts. But as these persons are not parties to the record, this difficulty 
cannot now be adjusted. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the plaintiff, John Carmena, be recognized as a le- 
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gal heir of the deceased Joseph Carmena; that the legacy of the slaves to Mary 
Blaney be annulled ; and that the legacy of movables to her be annulled, so far 
as they exceed the one-tenth value of the whole property left by the deceased ; 
and that the defendants and appellees pay the costs of appeal. 


Sxipwitn & Osnorne v. James Lea. 


On the death of a partner his interest in the assets of the firm become vested in his heirs at law, and 
the surviving partners can only acquire that interest by transfer or assignment from the heirs, and 
thereby acquire a right to sue for a debt in their own name. 

The step-father is not an heir at law to the step-son. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
IX §=Hays & Adams, for plaintiffs. A. Beattie and A. Phillips, for defendant. 

Lanp, J. This suit is against the defendant as surviving and liquidating 
partner of the late commercial firm of Hazard & Lea, of Osyka, Mississippi. The 
capacity of the plaintiffs, and the interest which they have in the debt demanded, 
are disclosed by the averment in their petition that they are the successors to and 
vested with the interest of Skipwith, Hazard & Co., formerly of this city, in whose 
favor the debt originally accrued. 

The cause of action set forth in the petition, is, that sometime during the spring 
of 1858, the commercial firm of Skipwith, Hazard & Co., (now represented by the 
house of Skipwith & Osborne) entered into a contract with the firm of Hazard & 
Lea, (now represented by James Lea) whereby Skipwith, Hazard & Co., were to 
advance money to, and accept bills for, and grant other and usual facilities to the 
said Hazard & Lea, and in return whereof the said Hazard & Lea were to ship 
to Skipwith, Hazard & Co., all the cotton they could purchase and control ; from 
which said cotton Skipwith, Hazard & Co., were to receive the usual commission 
of two and a half per cent., together with the charges, &c., usual in the said trade. 
That Skipwith, Hazard & Co., complied with the terms of the contract thus en- 
tered into, and made frequent advances, and gave acceptances for the said firm of 
Hazard & Lea to the full extent of their wants and requirements, in the expecta- 
tion of receiving shipments of all the cotton which they could purchase and con- 
trol; but that the said Hazard & Lea, in violation of their contract, and to the 
great pecuniary damage of Skipwith, Hazard & Co, and of themselves the plain- 
tiffs, shipped their cotton to other parties in this city. 

The plaintiffs claim the sum of $3,867 for commissions lost on account of the 
failure of Hazard & Lea to comply with the terms of the alleged contract ; and 
also claim the further sum of $132 91, balance of account current for advances, 
commissions, &c. 

There was judgment in favor of the plaintiffs, and the defendant has appealed. 

Several novel and interesting questions have been raised and argued by counsel 
in the case; but if the first objection made to the plaintiffs’ right of recovery is 
well taken, it will be unnecessary to consider and pass upon those questions in the 
present litigation. This objection is that the plaintiffs were bound, under the de- 
fendant’s answer, which was a general denial, to prove that they had acquired, by 
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purchase or otherwise, from the legal representatives of Hazard, of the firm of 


Skipwith, Hazard & Co., by whose death the firm was dissolved, his interest in - 


the partnership assets, or at least his interest in the debt claimed in this suit. 

It is not shown that the plaintiffs, as surviving partners, have any right, by 
virtue of a partnership agreement, to liquidate the partnership affairs ; and the only 
evidence adduced to establish their right to the interest of Hazard in the partner- 
ship effects, is that the amount of capital furnished by him; as a partner in the 
concern, was paid by the plaintiffs to one Hadden, who was the stepfather of Haz- 
ard, and who had loaned him the money for the purpose of enabling him to be- 
come a partner in the house of Skipwith & Osborne, a firm previously established, 
and then carrying on the commission businessdn this city. It is, however, shown 
that the defendant recognized the plaintiffs as the liquidating partners of Skip- 
with, Hazard & Co., by sending them a draft for a debt due on balance of account 
by Hazard & Lea to that firm. 

On the death of Hazard, his interest in the assets of the firm of Skipwith, Haz- 
ard & Co., descended to, and became vested in his heirs at law, and the plaintiffs, 
as surviving partners, could only have acquired that interest by transfer or assign- 
ment from the heirs, and thereby have acquired a right to sue for the debt in their 
own name. 

And whether they have succeeded to the interest of Hazard in the firm, is not 
a question of capacity to sue, but a question of title or right to the debt ; and 
the general denial pleaded by the defendant imposed upon them the burden of 
proving the title or right to the debt, as alleged in their petition. 

The payment which the plaintiffs made to Hadden, was not a payment to the 
heirs of Hazard, for the step-father is not an heir at law to the step-son ; and un- 
less Hadden had authority (which does not appear) from the heirs of Hazard to 
receive the payment shown by the evidence, the payment itself was invalid, and 
not binding upon the heirs. 

The fact that the defendant sent to the plaintiffs a draft for a debt due by Haz- 
ard & Lea to Skipwith, Hazard & Co., does not estop him from denying plaintiffs’ 
title to the interest of Hazard in the last mentioned firm. 

It is, therefore, ordered, adjudged and- decreed, that the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
there be judgment in favor of the defendant as in case of nonsuit, with costs in 
both courts. 
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Bensanin Berry v. Morrt8 Marx. 


A livery stable keeper who rents stalls to another, who finds his own employee, and provender for his 
horses, is not liable if the latter be lost or stolen. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Samuel Matthews, for plaintiff. Z. Labauve, for defendant and appellant. 
Vooruies, J. The record shows that Mariz is a livery stable keeper; that he 
rented several stalls to Berry at a stipulated price ; that the latter furnished the 
provender and kept an employee in the stable to take charge of his horses ; that 
the former took charge of his own horses in another part of the building; and 
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that two of the plaintiff’s horses, with a saddle and bridle, disappeared or were 
stolen. 

The question is, whether the defendant is responsible for the loss. 

Our attention has been called to articles 2722, 2938 and 2939 of the Civil 
Code ; but these refer, in express terms, to carriers, watermen and innkeepers, and 
generally to necessary deposit. They do not embrace livery stable keepers as a 
class. 

In the present case the object of the contract was, not the horses, but the stalls. 
The difficulty must, therefore, be adjusted by reference to the rules laid down in 
the second chapter of title IX, b. III of the Civil Code,—“ Of Letting out Things.” 
See also article 2644. 

The defendant was the lessee of the stalls ; and his obligation towards the plain- 
tiff had no connection with the horses, only for the purpose of putting and main- 
taining him in the peaceable possession of the stalls. Having no control over the 
horses, which were, by the agreement, under the sole care and charge of the oth- 
er’s employee, it follows that he cannot be called upon to deliver them to the 
owner, or to make up the loss. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be reversed ; and that there be judgment for the defendant, with costs in both 
courts. 


A. L. Bryeaman v. Joun G. Cocks ets s. 


A party who voluntarily executes the judgment of a Jockey Club against him cannot afterwards come 
into Court and reclaim the amount so paid. 


PPEAL from the Second District Court of New Orleans, Morgan. J. 
L. M. Day and B. S. Tappan, for plaintiff and appellant. H. H. Straw- 
bridge aud H. D. Ogden, for defendants. 

Bucuanan, J. Plaintiff sues the three defendants for the recovery of one 
thousand dollars deposited in their hands, as judges of a sweepstakes race over 
the Metarie Course, run by three horses belonging to plaintiff and two other per- 
sons, in January, 1857. 

He alleges that he is entitled to said money, because the race was adjudged to 
him by the said judges, although their decision was subsequently reversed by the 
Metarie Jockey Club, and the sweepstakes awarded by the judgment of said Club 
to another party, to whom they were paid. 

The plaintiff contends that the Jockey Club had no right of appeal under the 
bye-laws of the Club, and that the decision of the judges of the race, appointed by 
the parties, was final. 

It is needless to go into the facts of this case, as detailed by numerous witnesses, 
and the questions of racing law argued by counsel, inasmuch as we are of opinion 
the plaintiff cannot stand in Court to prosecute this action against the present 
defendants. It is in proof, without contradiction, that the defendants, or a major- 
ity of them, having adjudged the race in favor of plaintiff, the sweepstakes were 
paid over to him by the defendants ; that after the decision of the Jockey Club, 
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upon the appeal of Mr. Kenner, reversing the judgment of defendants, the said 


sweepstakes were returned to the judges (defendants) by plaintiff; and were there- ° 


upon, to the knowledge of plaintiff, and without opposition from him, paid over 
to Mr. Kenner, in accordance with the judgment of the Jockey Club. In this 
state of facts, plaintiff has no claim against defendants. If he were entitled to 
the money at their hands, they discharged their obligation to him by paying it 
over to him. Ifthe Jockey Club were wrong in adjudging the purse to his com- 
petitor, he might have refused to return it to the judges, or might have stopped 
it in their hands by a writ of injunction until he should have had a decision of a 
court of law upon his rights in the premises. He has done neither of these things, 
and is therefore without claim against defendants. His action, if any he has, is 
against the party to whom the money was awarded by the decision of which he 
complains ; but which, zt seems, he has voluntarily executed. 

Judgment affirmed, with costs. 

Merrick, C. J., absent. 


JosePH Spinney v. Hype & McKie. 


Where the plaintiff resides out of the State, or in the State, but in a different parish from the defend- 
ant, the latter may institute against the former a demand in reconvention for any cause, even for 
such as are not connected with or incidental to the principal demand. Revised Statutes, p. 96. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
E. Rawle, for plaintiff. T. Gilmore, for defendants and appellants. 

Bucuanan, J. Defendants, who reside in New Orleans, being sued by plain- 
tiff, a resident of New York, for the price of one-fourth interest in the ship Cot- 
ton Planter, sold by plaintiff to defendants, have reconvened and claimed of plain- 
tiff a large sum for balance of account for the earnings of the said ship, while 
owned jointly by the parties, and employed in the business of a common carrier or 
freighting vessel. 

The plaintiff’s counsel objected, on the trial of the cause, to the introduction of 
evidence offered by defendants of the items of their reconventional demand, on the 
ground that said evidence related to a settlement of the partnership accounts, and 
was not connected with the principal demand. 

We are of opinion that the evidence was improperly excluded. 

The amendment of the Code of Practice by the statute of 1839, p. 164, (Phil- 
lips’s Revised Statues, p. 96,) declares that when the plaintiff resides out of the 
State, or in the State, but in a different parish from the defendant, the latter may 
institute against the former a demand in reconvention for any cause, even for such 
as are not connected with or incidental to the principal demand. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that this cause be remanded to the court below for further pro- 
ceedings according to law, with instructions to the District Judge to admit evi- 
dence of the items of defendants’ demand in reconvention. And it is lastly de- 
creed, that plaintiff and appellee pay costs of this appeal. 
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Marta Ketty and Huspanp v. C. A. Lenman et al. 


Where a judgment was rendered for a certain sum of money, and, also, for the delivery of a note— 
Held : That the suspensive appeal bond must be sufficient in amount for both, or the appeal will be 
dismissed. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
M. DuBose, for plaintiff. DeFrance, Pilcher & Montgomery, for defendants 
and appellants. 

Voorntes, J. The plaintiff obtained, in the lower Court, a judgment for a 
sum of money and for the delivery of a note of three hundred and sixty dollars, 

The appeal is suspensive, and the appeal bond is for the snm of three hundred 
and fifty dollars. 

A motion to dismiss this appeal is based upon the ground, that the bond is in- 
sufficient in amount. The order of appeal does not fix the sum for which security 
should have been given, otherwise than by stating that it be conditioned accord- 
ing to law. 

The bond furnished by the appellants covers the moneyed judgment, but not 
the amount of the note. It is, therefore, insufficient. 

Appeal dismissed at costs of appellants. 

Merrics, ©. J., absent. 





Evity Atexanper v. G. Gusman, Agent. 


The sale of a thing belonging to another person is null ; it may give rise to damages when the buyer 
knew not that the thing belonged to another person. C. C. 2427. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Avery, J. 
J. W. Burgess, for plaintiff and appellant. 7. G. Morgan, for defendant. 

Vooruies, J. The plaintiff and the defendant trace up their respective titles 
to the property in dispute, through mesne conveyances, to a common ancestor, 
E. T. Hall. The difficulty has arisen from the construction placed upon the 
transfer from Hall to Abraham Stotts; for the plaintiff claims through the latter, 
and the defendant through his son ! 

The contract between Hall and Stotts was a mixed sale and exchange. The 
former conveyed the property in dispute to the latter’s minor children in exchange 
for property belonging to them. In the notarial deed the father appeared simply 
as representing them in the transaction. 

The property, then, never belonged to Abraham Stotts, through whom the plain- 
tiff holds title ; and the subsequent sale of it, in his succession, was an absolute 
nullity, being the sale of another’s property. ©. C. 2427. The plaintiff, conse- 
quently, has no title to the land. 

Judgment affirmed. 
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Ws. H. Lercurorp & Co. v. Pennewy F. Srarns. 


When a note bears interest from maturity, the interest begins to run from the day of payment speci- 
fied, without allowing for days of grace. 

The decision in the case of Weems v. Ventress, 14th Au., re-affirmed. 

When a note is made payable at a particular place, it is not necessary to allege or prove, in an action 
against the maker, that a demand for payment was made at the place designated in the note, to 
enable plaintiff to recover. 

The decisions in 5th An., pp. 61 and 188, re-affirmed. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 
W. E. Walker, for plaintiffs. A. Hennen, for defendant and appellant. 

Bucnanan, J. This is an appeal by defendant from the confirmation of a judg- 
ment by default on two promissory notes payable at the counting-house of the 
payees, plaintiffs herein. Defendant is the maker of the notes. 

Two questions are made by appellant : 

1. Interest is allowed in the judgment from the maturity of the notes, and in- 
cluding the three days of grace. 

2. No demand of payment at the place where the note was made payable, is 
proved. 

The first point is disposed of, by our decision in Weems v. Ventress, 14 Annual, 
p- 267. 

On the second point, it is now well settled, that when a note is made payable 
at a particular place, it is not necessary to allege or prove, in an action against 
the maker, that a demand of payment was made at the place designated in the 
note, to enable plaintiff to recover. Ripka v. Pope, 5 An. 61; Posey v. Bank of 
Louisiana, 5 An. 188. 

The older cases, relied upon by defendant’s counsel, which favor a contrary doc- 
trine, have been expressly and repeatedly overruled. 

Judgment affirmed, with costs. 

Merrick, ©. J., absent. 


—_— eee 


Ww. B. Rozserrson v. Wm. Sprine. 


Malice, and a want of probable cause must, in all cases, concur, in order to make out a case of mali- 
cious prosecution . 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
H. Duncan, for plaintiff. A. Hennen, for defendant and appellant. 


Durret, J. The object of this suit is the recovery of $5000, as damages, for a 
malicious prosecution, perjury. The case was submitted to a jury, who found 
for the plaintiff $250, and judgment was accordingly rendered, with the addition 
of legal interest from judicial demand. 

The defendant appealed. 

The evidence shows that the plaintiff was indicted, put on his trial, and acquit- 
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ted of the charge of perjury. The defendant did not appear, as a witness, before 
the Grand Jury, who found the true bill, nor is there any proof that such finding 
was the result of any fraud or perjury, or that the defendant took any active part 
to bring about such a result, save a request, which was not then acted upon, to 
present the plaintiff to a Grand Jury, at a previous term of the court. 

The criminal prusecution was based on the categorical answers of the plaintiff 
to interrogatories propounded to him by the defendant in a civil suit, and we are 
not prepared to say, from the evidence before us, that the unqualified answers of 
the plaintiff were not calculated to induce a self considered injured creditor, reas- 
onably to advise the charge. 

Malice, and a want of probable cause must, in all cases, concur, in order to 
make out a case of malicious prosecution. G. A. Blass v. Gregor & Wilson, 15 
An. 421, and the authorities therein cited. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided, and that the plaintiffs’ demand be rejected with costs ia 
both Courts. 


OO eae 5oorr Ow OOEOOrOrae>sreeeeeem~*-»0 


Coreman, Brairron & Wrrners v. Joun Fennimore.—Boarp or Lever 


Commissioners, Garnishees. 


The answers of garnishees are taken to be true, until disproved or contradicted by legal evidence. 
Answers acknowledging no present indebtedness to defendant, nor any future indebtedness, except 
contingent upon an uncertain event, will not bind garnishees. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
A. R. Hynes, for plaintiffs. Compton & James for defendant and appellant. 
H. Short, for Commissioners. 

Bucuanan, J. Plaintiffs being creditors by note, of a person who had made 
a contract with a Board of Levee Commissioners of Madison parish to build a 
levee, sued their debtor and attached in the hands of the commissioners, the 
amount that might be due him upon the said contract. The garnishees answered 
the interrogatories propounded to them, as follows: that upon the contract made 
by defendant with the garnishees, he had estimates furnished by the engineer to 
the amount of $88,000, for which, warrants have been issued, less twenty per 
cent. ; that by the terms of the contract and regulations of the board, twenty 
per cent. on the amount of the estimates, is retained until the entire completion of 
the contract ; that John Fennimore has not yet completed his contract; that the 
time for its completion has been extended to a future day ; that if by that time 
the contract upon which the estimates have been given, shall be completed, then 
warrants will issue for the amount retained on the estimates already furnished, as 
well as for the work to be completed ; and if ‘the contract shall not be then fin- 
ished, defendant cannot claim anything of garnishees, as, by the terms of his 

contract, the amount retained will be forfeited to the board. 
These answers have not been traversed; yet simultaneously with judgment 
against defendant, judgment has been rendered against the garnishees, “ for the 
unpaid balance, or so much thereof, as will pay and satisfy this judgment, re- 
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tained by said Levee Board, on a contract between John Fennimore and the Board 
of Levee Commissioners in the 15th ward, as set forth in the answer of said gar- 
nishees.”” 

From this judgment garnishees have appealed. 

The judgment is erroneous. The answers of garnishees are taken to be 
true, until disproved or contradicted by legal evidence. Nothing of the kind has 
been done or attempted here. On the contrary, the plaintiff has given in evidence 
the answers of the garnishees, apd nothing more, as against them. 

Those answers acknowledge no present indebtedness to defendant ; nor any 
future indebtedness, except contingent upon an uncertain event. Failing that 
contingency, garnishees will owe defendant nothing. It is evident that this judg- 
ment is premature. As the time limited for the performance of the defendant’s 
contract has now past, however, we will remand the cause, to give the plaintiffs 
an opportunity of propounding supplementary interrogatories to garnishees, in 
reference to the actual state of their account with defendant. 

The defendant has also appealed; but he has presented no case for relief at 
our hands. The judgment, as regards him, appears to conform to justice under 
the law. 

It is, therefore, adjudged and decreed, that the judgment of the Court below as 
to the garnishees, the Board of Levee Commissioners, be reversed ; and the cause 
remanded for further proceedings, upon the garnishment process ; that, as regards 
the defendant, the judgment be affirmed; and that the costs of appeal be borne, in 
equal proportions by plaintiffs and defendant. 


a 





Mary P. Harsour v. J. B. Haynes, Administrator. 


The widow is not bound, under the homestead Act of 1852, p. 172, to postpone her action until the 
final liquidation of the estate. Such a suit, however, must carry with it a virtual renunciation of 
the community. 

When the widow shows by proof her necessitous circumstances, it is not requisite for her to prove 
that her husband had no descendants from any prior marriage in order to be relieved from giving 
the security required of usufructuaries under the Code. 5 An. 265. 


PPEAL from the District Court of the Parish of East Feliciana, McVea, J 
R. J. Bowman, for plaintiff. J. B. &. J. J. Smith, for defendant and appel- 
lant. 

Durret, J. The plaintiff obtained a judgment against the administrator of 
the succession of her husband, John A. Harbour, under the homestead act of 
1852, p. 172, for $950, payable in due course of administration and by preference 
to all other debts, except those for the vendor’s privilege, and the expenses in- 
curred in selling the property. 

The administrator appealed. ° 

The administrator pleaded the general issue, but made several points in his 
brief ; we will only notice two, as the others do not properly appertain to a case 
of this kind. 

It is contended, 1st. That, as the law presumes the existence of a community 
between the petitioner and her deceased husband, the action does not lie until the 
final liquidation of the said community. 
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2d. That it was incumbent on the plaintiff not only to show, as she did, her 
necessitous circumstances and the want of issue from her marriage, but that she 
should have proved that her husband had no descendants from any prior mar- 
riage, in order to be relieved from giving the security required of usufructuaries 
under the code. 

On the first point, the widow is not bound to postpone her action until the final 
liquidation of the estate, as this delay would, in many cases, defeat the very 
object of the law, which is evidently to afford immediate succor to the indigent ; 
such a suit, however, must, we think, carry with it a virtual renunciation of the 
community. 

On the second point. The plaintiff was not required, under the pleadings, to 
add anything to her proof. Marcos v. Barcas, 6 An. 265. 

Judgment affirmed. 


PP PPA AAPL AAA ALAA PAPAL ALL LARA LALO OOeP 


ALEXANDER G. Penn v. Georce CRAWFORD. 


A note specially endorsed by the payee to one person will be prescribed by five years when there is 
not sufficient evidence to establish a new promise. 

The defendant stated on the first presentment that “‘ he thought the note had been settled, but if not, 
he would arrange it’’; and on the second presentment he stated that ‘‘ he would see the plaintiff and 
settle the amount of the note.’”’—Held : That this evidence is too doubtful, uncorroborated, to inter- 
rupt prescription. 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
G. W. Penn and G. W. Martin, for plaintiff. E. P.& T.C. W. Ellis, 
for defendant and appellant. 

Lanp, J. This suit is founded on the verbal assumpsit of the defendant to 
pay to the plaintiff the amount of a promissory note drawn by one J. M. Durand, 
on the 22d of February 1851, for the sum of $350, and made payable one hun- 
dred days after date at the office of J. J. Halsey in the City of New Orleans, and 
specially endorsed by the defendant to J. S. Halsey, Esq. The defendant was 
the payee of the note. 

The defence is, first, a general denial ; secondly, that the note was endorsed to 
J. S. Halsey, Esq., for collection for the use of the defendant; and thirdly, the 
prescription of five years. 

The plaintiff offered no evidence to prove the transfer of the note to himself by 
J. S. Halsey, to whom it had been specially endorsed by the payee, who is the 
defendant in this action ; and the only evidence of title which he adduced on the 
trial, was the testimony of a single witness to the effect, that he, the witness, 
presented the note twice during the year 1857 on behalf of the plaintiff, to the 
defendant, who stated on the first presentmnnt that he thought the note had been 
settled, but if not, he would arrange it; and on the second presentment he stated 
that he would see the plaintiff and settle the amount of the note. 

‘This evidence is insufficient to prove a legal title in the plaintiff by transfer or 
assignment from J. S. Halsey, the special endorsee ; and it may be well doubted 
whether this evidence, which is the weakest species known to the law, and which 
is uncorroborated, is sufficient to establish a new promise on the part of the de- 


255 


v. 
Haynes. 


























256 


PENN 


CRAWFORD. 





SUPREME COURT OF LOUISIANA. 


fendant to pay unconditionally the note, which at the time was extinguished by 
prescription. 

Nothwithstanding the averment of the defendant’s answer that the note had 
been specially endorsed to J. S. Halsey, for collection, the plaintiff did not at- 
tempt to show under what circumstances, or upon what consideration, or from 
whom he had received the note, and as the case is presented to us upon the 
record, we think that the plea of prescription should be sustained... 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
there be judgment in favor of the defendant with costs in both courts. 


RAR AA AAA AAA RR AAA 


Grayson, for the use of Lawson, v. ANDREW Paris.—B. B, Srarns, Sher- 
iff, Defendant in Rule, 


One who retains money deposited in his hands as Sheriff, after he has ceased to act as such, will con- 
tinue subject to the summary process provided by law for the benefit of suitors where such officers 
are concerned. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 
Alfred Hennen, for appellant. 

Voorutszs, J. The defendant, in the case of Grayson, use of, &c., v. A. Paris, 
took a rule upon the late Sheriff of the Parish of Livingston, to show cause why 
he should not account for certain property which he had sequestered whilst acting 
in his official capacity. 

The record does not show what are the rights of the appellant in this matter ; 
nor are we informed as to the nature of the proceedings, in which it is alleged 
that property has been sequestered. Without deciding whether or not this party 
is entitled, under the ruling in the case of Graham v. Swayne, 1 R. 186, to pro- 
ceed summarily against the ex-Sheriff of the Parish of Livingston, we have no op- 
tion left but to maintain the ruling of the District Judge. 

Judgment affirmed. 
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Succession or R. L. Scumipt.—W. Creevy, Administrator—J. Marks 
et al., Opponents. 


Per curiam : We coucede in proper cases, the right and propriety of an administrator to employ such 
agents as a collector and book-keeper, and to pay them out of the assets of the succession. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Lacy & Upton and A. Talbot, for plaintiff and appellant. Zenon Labauve, 
S. Matthews and E. W. Blake, for defendants and opponents. 
Durrett, J. This is an appeal, by the administrator of the succession of 
R. L. Schmidt, from a judgment homologating a provisional account rendered by 
said administrator. 
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The counsel of the administrator complains, in his brief, of the rejection by 
_ the District Court, lst. Of the claim of John B. Patterson, as bookkeeper em- 
ployed by the administrator, to draw up the accounts due to the deceased. 2d. 
Of the claim of E. A. Arceneauz, for collections made at the instance of the ad- 
ministrator. 


We concede, in proper cases, the right and propriety of an administrator, to 
employ such agents, and to pay to them a reasonable remuneration out of the 
assets of the succession, but the evidence adduced is wholly insufficient to show, 
in this particular case, the necessity of employing a book-keeper and a co!lector, 
and we have no evidence of the value of their services, and we may add, none 
that the services were rendered. 


Judgment affirmed. 





In THE MATTER OF JULES Manovuverter and Wire praying for a writ of 


Haseas Corpus.—On Rule Nisi. 


The right of this Court to issue writs of habeas corpus extends only to cases where the parties are in 
actual custody under process, in all cases in which it may have appellate jurisdiction. It does not 
extend to the authority of taking a child from the custody of its parents. 


N a petition for a writ of habeas corpus. 
Carke & Bayne and V. B. & J. B. Cotton, for the petitioner. 

Voorutss, J. The relators claim the custody of a child, whom they have 
adopted. The defendants, the father and mother, resist the application on sev- 
eral grounds, stated in their answer. 

Our jurisdiction is appellate in all civil matters; and our authority to issue 
writs of Habeas Corpus extends only to cases where the parties are in actual cus- 
tody under process in all cases, in which we may have appellate jurisdiction. 
Const. Art. 69. 

As it is not pretended that the child, whose custody is the object of the pres- 
ent controversy, is in actual custody under ‘process of law, we must decline taking 
cognizance of this application. 

Rule discharged. 
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Scccession or StrerHEN YARBOROUGH. 


‘* A judgment homologating an administrator’s account and discharging the administrator, rendered 
upon publication made pursuant to Art. 1172 of the C. C., is not res judicata as to the heirs, That 
form of notice is meant merely for creditors. The heirs should have been cited.’’ 7ruzxillo v. Trug- 
illo, 6 An. 412, re-affirmed. 

The prescription for a merchant’s account is three years. Acts of 1852, p. 90. 


No suit may be commenced against a succession until the claim has been communicated to the admin- 
istrator, and until he has either approved or refused to approve the same. His approval must be in 
writing, on the claim or upon a paper which he shall annex to it. But this formality is not sacra- 
mental. All that the law requires is the administrator's refusal of a written acknowledgement of the 
justice of the claim before suit can be instituted. Nothing in the Code requires the creditor to trust 
the evidence of his claim out of his own possession. Articles C. P. 984, 985, 986 and 987 are to be 
censtrued together. 


An account presented to an administrator or his attorney, and approved, is equivalent to a judicial 
demand, by Art. 987 of the Code of Practice, and bears judicial interest of five per cent., and no 
more, from the date of such liquidation. 


PPEAL from thé District Court of the Parish of East Feliciana, McVea, J. 
R. J. Bowman, for administrator and appellant. Fuqua & Kilbourne, for op- 
ponents and appellants. J. B. Smith and W. J. Kernon, for defendants. 


Bucuanan,J. The exception of res judicata was properly sustained by the 
Court as to the appellees, Sizemore and wife, and Elijah Yarborough, represent- 
ing the heirs of Josiah Yarborough and Claiborne Yarborough, two of the chil- 
dren and co-heirs of S/ephen Yarborough. 


The representatives of Joszah and Claiborne Yarborough were parties to an ac- 
count of administration filed on the 13th June, 1856, by the opposition which 
they had filed to said account. The decree of homologation of the 29th January, 
1857, was an unqualified one——* That the account stand homologated, and is 
made the judgment of the Court, the costs to be paid by the succession.” 


But the other heirs of Stephen Yarborough, appellees herein, were no parties to 
the account of the 13th June, 1856, nor to the judgment thereupon. The notice to 
creditors was not sufficient to bind heirs. They were entitled to citation. Truz- 
illo v. Truzillo, 11 An. 412. The administrator (appellant) objects to the rejec- 
tion by the Court below, of an account of Bowman & Delee, of $1,817 33 for pro- 
fessional services ; and argues that the opposition to this charge had been with- 
drawn. This only appears to be the fact as regards opponents, Sizemore and 
Elijah Yarborough. But the opposition of Green, tutor, &c., embraces the same 
item, and has not been withdrawn. 


The administrator’s counsel further objects to the judgment of the Court be- 
low, that he has been charged with interest on sums collected to the date of filing 
account, without giving him credit for the interest on sums disbursed and paid by 
him. His printed argument gives a detailed statement of payments by the ad- 
ministrator, with interest calculated, amounting, in all, to $2,446 94, which we 
assume to be correct, as it is not contradicted. We allow this, as an offset, pro 
tanto, to the interest allowed by the Court below upon the sums in the hands of 
the administrator, 
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The appellees, Sizemore and wife and E. W. Yarborough, have answered the ap- 


peal, and pray that the items of payments made by the administrator for notes of 
Stephen Yarborough in favor of his son William be rejected for the reasons alleged 
in the opposition, to wit, that those notes were without consideration, and in- 
tended to give the payee an unjust and illegal preference over the other children 
of deceased. But we find no proof in the record in support of these charges of 
fraud and simulation. 

Byrne, Vance & Co. are also appellants from that portion of the judgment of 
the District Court which rejects their claim against this estate for a balance of 
account current of $4,819 62. 

These appellants, merchants in New Orleans, were the factors of the deceased 
for many years, selling his crops, and supplying his plantation with necessaries. 

The administrator put them down upon his account of administration filed the 
16th July, 1858, for said amount, as an admitted claim against the estate. 


Byrne, Vance & Co. opposed this account, because they were not put down for 
8 per cent. interest on the balance claimed by them, from the 19th day of No- 
vember, 1857, date of account rendered. They allege that they are entitled to 
said interest by agreement with the deceased, and also by the course of dealing 
between themselves and the deceased for many years. 


The heirs, or a portion of them, also opposed the claim of Byrne, Vance & Co. 
in toto, upon the ground that it was barred by the prescription of three aad five 
years ; and they pleaded, that the account current filed by B., V. & Co. embraced 
usurious interest, and illegal charges for labor, weighing, storage, insurance,,&c. 

The judgment of the District Court sustained the plea of prescription; the 
Judge being of opinion, from the evidence, that more than three years elapsed 
from the date of the last item of the debit side of this account before Byrne, 
Vance & Co. took any steps to enforce payment, or to obtain any legal ackaowl- 
edgment of the justice of their demand. 

Stephen Yarborough died in September, 1852. The account current rendered 
by Byrne, Vance & Co. on the 19th November, 1857, and annexed to their oppo- 
sition, is composed, in part, of dealings with Stephen Yarborough during: his: life- 
time, and in part of dealings with his administrators after his death. The first 
part of the account, is that contained in the items one, two, three, four and five, 
of the debit side of the account. Those items amount, in the aggregate, to 
$8,823 86, being composed as follows, as appears from a bill of particulars an- 
nexed to the answers of Thomas Byrne, one of the firm, to interrogatories pro- 
pounded to him by the opposing heirs : 

1. Balance due by Stephen Yarborough, as cash, on the 27th August, 


1852, date of the rendition of the last account to himself......... $417 70 
2. An acceptance S. Y.’s draft favor Citizens’ Bank, due 23d Novem- 

SD Finkktcnetn 6vedeesskcesesneesneenonneeneeasessiers 898 07 
3. S. Y.’s note, favor B., V. & Co., dated March 9, 1852, and due 6 Jan- 

WAFY, LBB... rrr rccvecncccccccccsepecepecepeccvecccccens 3,100 00 
4. S. Y.’s note. favor B., V.& Co., dated August 27, 1852, and due 31 

Fammary, 1853... 25 cccrccccccccecescccccccccscevessccecs 2,450 00 
5. An acceptance S. Y.’s draft, favor Knapp & Wade, due 7th February, 

Bsns sdcnndecenandhens sekeeessennesnseehseeheenenseaheal 1,958 09 


The remaining items of debit, being those incurred after S. Yarborough’s death, 
consist of six sight drafts of the administrators, J. J. and L. S. Yarborough, paid 
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by B.,V. & Co. from November 26th, 1852, to January 26th, 1853, inclusive, 


amounting, in the aggregate, to......... a eee TT ro $ 708 96 
1853. 
March 2—Premium of insurance on sugar-house and policy.......... 102 75 


Sundry payments made by B., V. & Co. on May 26th and Sept. 15th, 
And a fee paid Crain & Nutt, May, 1855, for collecting a claim of S.Y. 
mepelnst Bakewell Wy Bete. 2.20... cccccccccsccccccccccesccccccs 200 00 





Total of charges to debit of administration, exclusive of interest... ... $1028 71 

The prescription for a merchant’s account is three years. Acts of 1852, p.90. 
From the evidence, it would seem that Byrne, Vance & Co. rendered their account 
current to Stephen Yarborough on the 27th August, 1852, a few days before his 
death. Receipt of this account was acknowledged, and it was impliedly approved 
by letters of the administrators, dated 9th and 16th Septembor, 1852. On the 
12th March, 1853, B., V. & Co. rendered an account current to the administra- 
tors, and crediting them with proceeds of cotton crop received by them from the 
administrators, in deduction of balance due by the deceased Stephen Yarborongh, 
($8,823 86) as per previous accounts. In answer to the letter enclosing this last 
account current, Bowman & Delee, attorneys for the administrators, wrote a letter 
of March 18, 1853, of which the following is an extract : 

“Tn our letter of the 10th September, 1852, we informed you that we would 
ship the crop to you only on condition of your holding the proceeds subject to our 
order, after paying for the supplies furnished that year, to which you agreed in 
your letter of 22d September, 1852. If the Court would sanction such a course, 
we would have no objection to paying any account that the succession owed 
at any time; but it will not, and we have to account to other creditors, having 
privileges on the crop, for its proceeds. We wish you, therefore, to send us an 
account current, showing the balance of the proceeds of the crop, after paying 
your account for supplies, and the drafts drawn by the administrators, and of ° 
course expect you to hold that balance subject to our order. There will be abun- 
dant means to pay your claim, but it can be paid only in accordance with its 
rank and privilege.” 

No such separate account current, as requested, appears to have been sent ; but 
on the 11th April, 1854, in answer to a dunning letter, Bowman & Delee, in their 
own names, make excuses for the delay in settling the amount due Byrne, Vance 
& Co., and conclude as follows: “ We hope to be able to pay you within a short 
time, a thousand dollars, but it will be useless to pretend that we can pay much 
more, as there are many claims of equal rank, demanding that they shall have 
their proportion. We think the estate abundantly solvent, but delay has become 
an unavoidable attendant in all successions opened in our Court. As fast, how- 
- ever, as we can collect, (and we will use no leniency in collecting,) we will remit 
you your proportion.” 

The evidence shows that the administrators did pay, as promised in this letter, 
on the 7th July, 1854, one thousand dollars, in an acceptance of Oakey & Hawkins 
of M. C. Cooland & Co.’s draft. 

The first question to be determined arises out of these facts: Did these various 
letters amount to an acknowledgment of the claim of Byrne, Vance & Co., against 
the succession, sufficient in law to interrupt prescription? It is urged by counsel 
of the heirs, on the authority of McAlpin’s case, 14 An. 617, that an acknowledg- 
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ment of a debt cannot be made by an administrator in any other form than that 
prescribed by articles 985 and 986 of the Code of Practice. But we do not un- 
derstand the point to have been decided in that case. The facts did not require 
its decision, and it was in terms reserved, as an open question. The articles 984, 
985, 886 and 987 of the Code of Practice are to be read together, as the system 


for enforcing claims of creditors of successions under administration. No suit - 


may be commenced against such a succession, until the claim has been communi- 
cated to the administrator, and until he has either approved, or refused to approve 
the same. In the former case, his approbation must be in writing, according to 
the article 985. The administrator is directed to write his approbation upon the 
evidence of the claim, or upon a paper, which he shall annex to it. But this for- 
mality we do not hold to be sacramental ; especially when, as in the present case, 
the succession is opened in a different parish from the creditor’s residence. It may 
be, that the creditor is not willing to trust the evidence of his claim out of his 
own possession; and nothing in the article contained, requires him to do so. Or, 
if he send the evidence of his claim to the administrator for approbation, and the 
administrator, instead of sending it back to him, with his approval written upon 
it, choose to retain it, and to write a letter to the creditor, signifying his approval, 
the law is fulfilled, and prescription is interrupted. All that the law requires, is, 
the administrator's refusal of a written acknowledgment of the justice of the claim, 
before suit can be instituted, by the creditor, against the succession represented 
by an administrator. The reason of the law is plain; to avoid vexatious and un- 
necessary costs in the settlement of such successions. 


The next question raised in argument is, whether the written approval by Buw- 
man & Delee, attorneys of the administrators, satisfiel the requirements of the 
law? It is in proof that, immediately after their appointment, the administrators 
published in the newspapers the following notice : 


“ All persons having claims against Stephen Yarborough, deceased, will please 
present them immediately to our attorneys, E. T. Merrick, or Bowman & Delee, for 
liquidation. 

“L. S. Yarborough, 
“J. J. Yarborough, 
“ Joint Administrators.” 


The object of this notice evidently was, to submit to the scrutiny of the profes- 
sional advisers of the administrators, the claims against the estate, in order to 
their liquidation, that is to say, that they might be put in a train of settlement, 
according to the provisions of the Code of Practice, above noticed. This was a 
delegation of power to approve or to withhold approbation from the claims that 
should be set up against the estate; a delegation which it was competent for the 
administrators to make, to those whom the law authorized them to employ, and 
to pay out of the funds of the estate, for legal advice in relation to the discharge 
of their official functions, 


The objections to Byrne, Vance & Co.’s account, on the score of illegal charges 
of insurance, labor, and commissions, have not been urged in argument before this 
Court ; neither were they passed upon by the Court below. We do not deem it 

“necessary, therefore, to notice them further. The opposition of Byrne, Vance & Co. 
claiming eight per cent. upon the balance due them, from the day of the last ren- 
dition of their account to the administrators, cannot be sustained. This Court 
has, on several occasions, sanctioned the charge of eight per cent., the highest rate 
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of conventional interest, by the factor against the planter, on the footing of an 
implied contract, where, as in the present case, a series of accounts current, ren- 
dered without objection, have contained ‘a charge of interest at that rate. But 
this implied agreement terminated with the death of the party who made it. The 
account of the factor of the 27th August, 1852, liquidated by the approbation of 
the attorney of administrators, within a few days after their appointment, as above 
mentioned, was equivalent to a judicial demand, by article 987 of the Code of 
Practice, and fixed the amount due at that date ; which thenceforth bore judicial 
interest of five per cent. 

It is, therefore, adjudged and decreed, that, as regards the appellant, L. S. Yar- 
borough, administrator, the judgment of the District Court be amended, by allow- 
ing the said appellant a credit of two thousand four hundred and forty-six dollars 
and ninety-four cents, for interest on sums that have been paid out by him, as an 
offset, pro tanto, of the interest which he is condemned to pay, by the judgment 
appealed from, upon sums that have come into his hands; that in other respects, 
the judgment, as regards said appellant, be affirmed ; that, as regards the appel- 
lants, Byrne, Vance & Co., the judgment of the District Court be reversed ; and 
it is decreed, that the said Byrne, Vance & Co., appellants, recover of the adminis- 
trator of Stephen Yarborough’s succession, appellee, to be paid in course of. ad- 
ministration, three thousand and thirteen dollars and ninety-three cents, with le- 
gal interest, as follows: On the sum of $417 70, from the 27th August, 1852, to 


’ the 23d November, 1852; on the sum of $1,315 77, from the 23d November, 


1852, to January 6th, 1853; on $4,415 77, from January 6th, 1853, to January 
31st, 1853; on $6,865 77, from January 31st, 1853, to February 7th, 1853; on 
$8,823 86, from February 7th, 1853, to March 4th, 1853; on $6,955 80, from 
March 4th, 1853, to September 15th, 1853 ; on $6,972 80, from September 15th, 
1853, to July 7th, 1854; on $5,972 80, from July 7th, 1854, to April 30th, 
1855 ; and on $3,013 93, from April 30th, 1855, until paid; that the account of 
the administrator, as thus amended, be homologated ; and that the costs of appeal 
be paid by the suceession. 

Merrick, C. J., being a creditor apon the tableau, recused himself. 

Lanp, J., absent, concurring. 


Same Case—On a ReE-HEARING. 


Bucwanan, J. In our former judgment, we overlooked the circumstance, that 
the plea of res judicata, (which we sustained as to Sizemore and wife, co-tutors of 
the minor heirs of Joszah J. Yarborough, and as to Elijah W. Yarborough) barred 
their plea of prescription against the allowance of credit to the administrator for 
payment of the notes of the deceased Stephen Yarborough, in favor of his son, 
William N. Yarborough. 

In this respect, our decree must be amended. 

It is, therefore, adjudged and decreed, that our former decree in this case be 
set aside and avoided. And it is now ordered, adjudged and decreed, that the 
judgment of the District Court upon the account of administration herein, be 
amended, by allowing the administrator, L. S. Yarborough, a credit in account 
for the sum of two thousand four hundred and forty-six dollars and ninety-four 
cents, for interest on sums that have been paid out by him, as an offset, pro tanto, 
of the interest which he is condemned to pay, by the judgment appealed from, 
upon sums that have come into his hands; that the opposition of Sizemore and 
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wife, co-tutors of the heirs of Josiah Yarborough ; and that of E. W. Yarborough 
in his own right, and as representing the heirs of Claiborne Yarborough to the 
payments made by the administrator on account of four notes of the deceased 
Stephen Yarborough held by Green, tutor of the minor heirs of William N. 
Yarborough, be overruled and dismissed ; and the said payments are hereby al- 
lowed as a credit, in account, to ‘the administrator ; that in- other respects the 
judgment of the District Court, as regards the appellant, L. S. Yarborough, ad- 
ministrator, be affirmed. And it is further decreed, that, as regards the appel- 
lants, Byrne, Vanoe & Co., the judgment appealed from be reversed ; and that the 
said Byrne, Vance & Co. recover of the administrator of Stephen Yarborough, to 
be paid in course of administration, three thousand and thirteen dollars and ninety- 
three cents, with legal interest, as follows : 

On $417 70, from August 27th, 1852, to 23d November, 1852 ; 

On $1,315 77, from 23d November, 1852, to 6th January, 1853; 

On $4,415 77, from January 6th, 1853, to January 3lst, 1853 ; 

On $6,865 77, from January 31st, 1853, to February 7th, 1853 ; 

On $8,823 86, from February 7th, 1853, to March 4th, 1853; 

On $6,955 80, from March 4th, 1853, to September 15th, 1853 ; 

On $6,972 80, from 15th September, 1853, to July 7th, 1854; 

On $5,972.80, from July 7th, 1854, to April 30th, 1855 ; 

And on $3,013 93, from 30th April, 1855, until paid ; 
That the account of administration, as amended by the present decree, be homol- 
ogated, and made the judgment of the Court; and that the costs of appeal be 
paid by the succession. ~ 
. Merrick, C. J., being a creditor upon the tableau, recused himself. 

Lanp, J., absent, concurring. 
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Atrrep Hennen v. S. H. Woop et al. 


The issuing of a patent for land by the United States does not affect any rights subsisting between third 
persons and the patentee, growing out of contracts in relation to the land covered by the patent. 
The patent, to whomsoever issued, inures to the benefit of the party to whom the patentee is bound 
to convey it, or for whose use he ought in law to hold it, 9 An. 137 ; 15 An. 514. 

A surety has no interest in inquiring into a suit further than to be assured of his subrogation when he 
makes payment. He, therefore, cannot complain of irregularity in the proceedings when they do 
not affect him. 

A judgment dissolving the injunction and directing the Sheriff to sell, on the twelve months bond, and 
ordering the plaintiff to pay the like amount in solido with two other persons, is a double judgment 
against the same party for the same debt, ultra pelitionem, and will be reversed. 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
Plaintiff pro se, appellant. Jesse R. Jones and Durant & Hornor, for de- 
fendants. 

Merrick, C.J. The plaintiff signed a twelve months’ bond as surety for one 
John Kellar. Execution having issued thereon against the surety, he injoins the 
sale of his property which has been seized, on various grounds, and makes the 
Sheriff, Sarah Woods, Buckley & Holt, John Kellar, William Jay, J. M. Durand, 
individually and as syndic, and Zebidee Doten, an absentee, parties to the suit. 
The case was tried by a jury, and resulted in a judgment and verdict in favor 
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of the plaintiff, so far as to allow him a credit of $501 25 on the twelve months’ 
bond, and the injunction for the residue of said bond was dissolved, the land on 
the sale of which the twelve months’ bond was made being decreed in the hands 
of William Jay, subject to the mortgage reserved thereon, and to stand as an in- 
demnity to the plaintiff; and judgment was given absolutely in favor of Mrs. 
Wood and Buckley & Holt, against Hennen, Jay and Durand, syndic, in solido, for 
$1,173 75, the residue of the bond and interest, and the proceeds were ordered to 
be brought into Court for distribution. 

Alfred Hennen appeals. 

William Jay answered in the lower court, apparently without the aid of coun- 
sel ; and although we find his bond for appeal in the record, we do not perceive 
any motion on his behalf or order, allowing the appeal ; neither has he been rep- 
resented in this Court by counsel. In the consideration of the case, we shall not 
undertake to recapitulate the proceedings, nor consider seriatim the numerous 
points contained in the elaborate briefs and oral argument made by counsel in 
this case. We shall content ourselves by recapitulating such facts (corroborated 
as they have been by the finding of the jury) as have, in our opinion, a controlling 
influence in the decision of the cause. 

It appears that in 1850, J. M. Durand, of this city, had in his possession as 
owner about four hundred acres of land, a part of a tract originally claimed by 


_ the heirs of Broutin and De la Ronde, under an imperfect Spanish grant. The 


northern line of this grant ran diagonally across the S. W. quarter of the N. W. 
quarter of section nine, in township nine, south, range 15, east, as well as lot No. 
1, corresponding with the N. E. quarter of said quarter section. 

The line appears to intersect the two quarter sections at their interior corners ; 
that is, it touches the centre of the N. W. quarter of said section nine. Hence, 
no part of the N. W. quarter of N. W. quarter of section nine, in township nine, 
and only a part of lot No. 1, or the N. E. quarter of said quarter, is found in the 
De la Ronde grant. 

Durand had a steam saw-mill upon the portion of the De la Ronde grant 
claimed by him. On the 10th day of May, 1850, he sold the land to Zebidee Do- 
ten for the sum of eight thousand dollars, seven thousand dollars of which were 
secured by notes and a mortgage upon the land, on credits running from six 
months to four and a half years. 

On the 8th of June, 1852, Durand by notarial act transferred to Buckley & 
Holt one of the notes for $1,000, payable in two years from date (May i3, 1850,) 
and bearing interest at the rate of five per cent. from date until paid. 

On the 19th day of July of the same year, 1852, Buckley & Holt obtained an 
order of seizure and sale upon the note held by them. 

Mrs... H. Wood, holding another of said notes for $740, bearing the same rate 
of interest, but not matured, intervened and claimed her proportion of the pro- 
ceeds of the sale. 

Various other proceedings were had in this and another suit which it is not 
now necessary to mention. It is sufficient to say, that the Sheriff was ordered to 
sell the land not only by the order of seizure and sale, but by a decree rendered on 
the 12th of November, 1853, by which he was directed to proceed and sell, and 
bring the proceeds into Court for distribution. 

On the 7th of January, 1854, the Sheriff sold the property for $1,685, to John 
Kellar, on twelve months’ credit, under advertisements calling for a bond to be 
given bearing eight per cent. interest. 
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The bond was given in terms corresponding with the advertisement, and A. Heyven 
Hennen became the surety of John Kellar. Woon. 

At this time William Jay was, as he had been previously, in possession of the 
saw-mill under seizure, and the purchase by Kellar was, it is shown, either made 
for his sole benefit or that of himself and Kellar in partnership. 

Five days afterwards, William Jay instituted a suit in the Circuit Court of the 
United States in this city, against John Kellar, alleging himself to be the owner, 
by purchase from the United States, of 142 10-100 acres of land, being lots Nos. 
one, four and five, and the N. E. quarter of S. W. quarter of section 9; and also ~ 
owner of the N. W. quarter of the N. W. quarter of said section 9, adjoining the . 
above, which he claimed in virtue of the location thereon of a land warrant bought 
of John Kellar. 

Kellar answered the suit, and gave notice to the payees of the twelve months’ 
bond of the pendency of the same. 

Judgment was rendered iv favor of William Jay May 17th, 1854, decreeing 
him the land. 

On the 5th of April, Z. Doten brought suit in the Sixth District Court to have 
the Sheriff’s sale annulled for various causes. S. H. Wood, Buckley & Holt, and 
John Kellar, were defendants. - In this suit judgment was rendered May 18, 1855, 
in favor of defendants, and of course it has the effect of the thing adjudged on the 
question of the validity of the-sale as between Doten and the syndic of Kellar and 
defendants. 

In the mean time John Kellar, viz., on the first day of June, 1854, also institu- 
ted a suit in the Sixth District Court to annul the twelve months’ bond and re- 
cover damages for the eviction. He went into insolvency, and the last mentioned 
suit does not appear to have been tried. 

The suit between Jay and Kellar in the United States Court must have been 
tried on the certificates of purchase and entry; for patents did not issue in Jay’s 
favor until January, 1855, and February, 1857. 

The De la Ronde grant was confirmed by a special Act of Congress, 23d Au- 
gust, 1856, with a proviso that it should not interfere with adverse valid rights of 
other persons, if such existed, on any part of the land embraced in the original 
survey of Trudeau. Special Acts Congress, 1856, p. 34, ch. 7. 

On the 23d of May, 1859, execution issued on the twelve months’ bond against 
~ A. Hennen, the surety, for $1,685, and eight per cent. interest from its date, and 
his plantation was seized under the same. 

The present injunction was filed 27th day of July, 1859, to restrain the sale of 
property seized under the execution. 

The only points which we deem it necessary to consider, are, whether Jay’s title 
and suit can be considered an eviction ; and what effect must be given to the fact, 
that the notices of sale and twelve months’ bond specify the rate of interest at 8 
per cent., when the notes bore only 5 per cent., and the order of the Judge cor- 
responded with the same; and also whether the double judgment in this case is 
error. 

I. It is shown that the land was not worth much, if avy thing more than the 
price for Government land; and that the steam mill, which was on the portion of 
the tract entered by Jay, was worth about $2,000. 

The proof also makes it extremely probable that Kellar and Jay both knew at 
the time of the purchase the condition of the land at the Land Office. The jury 
evidently believed that Jay, who was in possession before and after the sale, was 
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interested in the purchase in the name of John Kellar as a partner, and that the 
suit in the United States Court was collusive, and brought to relieve Kellar of 
the bond, and to enable him and Jay to hold the steam saw-mill without paying 
for the same. é 

If such were the facts, (and we must say the testimony does not lead us to a 
contrary conclusion,) then William Jay stands, so far as the De la Ronde title ex- 
tended, in the shoes of Kellar his agent. 

Then what principle of law is applicable to the same; thaf settled in the case 
of Hall, Syndic, v. Nevill, 3 An. 326, as contended for by plaintiff, or that in the 
case of Pepper v. Dunlap, 9 An. 137, cited by defendants’ counsel? We are of 
opinion that the latter case governs. Kellar and Jay cannot be permitted to ben- 
efit themselves by means of their collusion, to the detriment of Doten and his cred- 
itors. The title which they acquired, with the intention of committing a fraud 
upon such parties, must be held in their hands as in aid of the De la Rond title, 
and the price only of the same deducted frum the twelve months’ bond. See Suc- 
cession of Cox, 15 An. 514. 

The proof does not show with much accuracy how much of the lot No. 1 is 
embraced in the De la Ronde grant. As this lot has three sides made by the 
township and quarter quarter section lines, and as its eastern boundary is not far 
from north and south, and it contains only 31 62-100 acres, and as the northern 
line of the De la Ronde tract runs from its S. W. corner north 52° east, there 
will be no error to the prejudice of the plaintiff, if we assume that such portion is 
less than one-half, and fix the quantity at fifteen acres. 

The whole quantity, then, will be one hundred and twenty-six acres, and its 
cost $157 50. 

II. The next question is, as to the effect of the error in taking the twelve 
months’ bond to bear eight per cent. interest instead of five per cent. 

The rate of interest undoubtedly was taken into consideration, and entered into 
the bid as a purt of the price. And as a consequence, the principal sum bid was 
less than it would have been, if the rate of interest had been lower. 

The parties to the suit, and perhaps the purchaser, (it seems to us,) were the 
only persons who could complain that the sale was irregular in this respect. But 
the purchaser would be interested only in order to secure a good title, and when 
in such controversy to which he was a party, the title should be declared valid, 
he could have no legal ground of refusal to pay the price. ‘Then, as by the judg- 
ment of a competent tribunal the sale has been declared valid, we do not see how 
the surety can be relieved from paying, according to the terms of the agreement. 
The surety has no interest in inquiring into the affair, further than to be assured 
of his subrogation when he makes payment. 

The case of Wright v. Higginbotham, 10 Rob. 30, differs from the case at bar 
in this, that the judgment debtor, and not the surety of the purchaser, complained 
of the sale in that case, and there had been no judgment having the force of the 
thing adjudged, barring the right of the debtor and purchaser to rescind the sale. 

IlI. The remaining question is, whether the judgment appealed from is errone- 
ous in that part which condemns the plaintiff, as a debtor in solido, to pay the 
sum of $1,173 75 and interest, in addition to the dissolution of the injunction. 

The prayer of the defendants in injunction was, that the same be dissolved, and 
for damages. 

The effect of the decree dissolving the injunction and directing the Sheriff to 
sell on the twelve months’ bond, and sentencing the plaintiff to pay the like 
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amount 7n solido with two other persons, is a double*judgment against the same 
party for the same debt. It is also ultra petitionem. 

The judgment is therefore erroneous in this respect. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be reversed as to the said plaintiff, A. Hennen ; and we do now 
order, adjudge and decree, that said twelve months’ bond, and the execution is- 
sued thereon, be credited as of the date of said twelve months’ bond, with the sum 
of $157 50, and that the injunction be sustained for said amount. And it is fur- 
ther ordered, that said injynction be in all other respeets dissolved, and that the 
Sheriff proceed to sell and make the money under the said execution, subject to 
the credit aforesaid. And it is further ordered, adjudged and decreed by the 
Court, that said tract of land, sold by the Sheriff to the said John Kellar, stand 
mortgaged for the payment of said bond. And it is further ordered, that the ap- 
pellees, including said William Jay, pay the costs of the appeal, and the suid Hen- 
nen the costs of the lower Court. ; 

Vooruigs, J., absent. 
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Where it is stated in a nuncupative will that it was dictated to the Notary, yet in poiut of fact there 
was no dictation—Held : That it was valid as a private act. 

When a testator causes a will to be written, whether in the presence or in the absence of witnesses, 
and presents the instrument to them, declaring that it contains his last intentions, it is a full com- 
pliance with article 1574 of the Civil Code. The decision in the case of Prendergast v. Prendergast, 
ante p. 219, re-affirmed. 

Merrick, C. J., dissenting. In the nuncupative testament the testator must himself orally decrare his 
wishes, otherwise there is no dictation. The mode of drawing up nuncupative wills is directed ez 
professo by articles 1563 and 1575 of the Civil Code. ‘* Nuncupative ’’ means to pronounce orally, 
or in words without writing, and the very nature of the will nuncupative implies a dictation. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Lea & Marr, for plaintiff and appellant. Durant & Hornor, Paxton, Bon- 
ford and others, for defendants. 

Vooruies, J. The last will and testament of Mrs. Bernard Marigny, a nun- 
cupative will by public act, is assailed on the ground that, although there is a 
statement in the instrument that it was dictated, yet there was not in point of 
fact a dictation. 

As we are satisfied that, under articles 1574 and 1583 of the Civil Code, it is 
yalid as a private act, we need not decide whether or not-there had been a dicta- 
tion in the sense of the law. 

The facts are undisputed. 

There were present in the room, the testatrix, the notary, and four persons offi- 
ciating as witnesses. 

‘The testatrix drew from her pocket a paper, which she handed to one of the 
witnesses, stating that it contained her last intentions, drawn up by her order. 
At the request of the notary the paper was handed to him ; whereupon the testa- 
trix requested him to read the paper. This was complied with in the presence of 
the witnesses. She then requested the notary to copy the contents of the paper 
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as her will. Hedid so; and, at the close of each paragraph, read the same to 
the testatrix paragraph by paragraph, enquiring of her whether that was her 
meaning. She answered each time that it was, causing the notary to read over 
ove of the paragraphs, which she had not well understood. Then the whole, as 
copied from the paper, was read to her in the presence of the witnesses ; and 
she again declared that this was her will. 

The instrument was thereupon signed by the testatrix, the notary and the wit- 
nesses. 

So far as regards the number of witnesses, the presentation of the will by the 
testatrix, her declaration that it was her last will, it is obvious that there is a lit- 
teral and strict compliance with the second paragraph of article 1574 of the 
Civil Code. 

The only questions are, whether this article by the terms “ caused it to be writ- 
ten” means a dictation ; and, secondly, whether it is imperative as to the absence 
of the witnesses. 

In the case of Prendergast v. Prendergast, we held, that, when the testator had 
caused the will to be written, whether in the presence or in the absence of the 
witnesses, and had presented the instrument to them, declaring that it contained 
his last intentions, this was a fall compliance with article 1574 of the Civil Code. 
For the reasons given ‘in that case : 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed; and that the last will and testament of Anna MM. 
Morales, deceased, be declared valid as a nuncupative testament by private act, 
the plaintiff and appellee paying the costs of appeal. 

Merrick, C. J., dissenting. However accurate the copy of the paper pro- 
duced by the deceased to the notary may have been, it must be conceded on all 
sides that it was not dictated by her. 

The authorities are quite clear, that in the a testament, the testator 
must himself orally declare his wishes, otherwise there is no dictation. 

If it were dictated, it was good as a nuncupative will by public act, and there 
the case would end. 

Had the paper which the testatrix had in her possession been executed in the 
presence of the witnesses, and declared to be her last will and testament, and signed 
by her, it would prima facie have been sufficient, as a nuncupative will by private 
act, But instead of this, she handed the paper to one witness, who handed it to 
the notary, who copied it as he says, and read the disposition to the testatrix 
and witnesses. What witness, except the notary, knows but by accident or 
design, something was omitted from or some important word changed in the 
copy? The high character of the notary in this instance is the’ only guaraniy 
against such accident, and the law does not submit essential matters of form to 
the capacity or standing of the officer executing the instument. 

There are three articles of the Code which relate to the instrument in contro- 
versy considered as a nuncupative will under private signature. 

The first is the general article 1568, C. C.” It declares that “ Testaments 
whether nuncupative or mystic must be drawn up in writing either by the testator 
himself or by some other person under his dictation.” Art. 1874. “ A nuncu- 
pative testament under private signature must be written by the testator himself, 
or by any other person from his dictation ; or even by one of the witnesses in the 
presence of five witnesses residing in the place where the will is received, or of 
seven witnesses residing out of that place. 
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“Or it will suffice if in the presence of the same number of witnesses, the testa- 
tor presents the paper on which he has written his testament, or caused it to be 
written out of their presence, declaring to them that that paper contains his last 
will.” 

Art. 1575. In either case, the testament must be read by the testator to the 
witnesses, or by one of the witnesses to the rest in the presence of the testator ; 
it must be signed by the testator, if he knows how or is able to sign, and by the 
witnesses or at least by two of them in case the others do not know how to sign ; 
and those of the witnesses who do not know how to sign must affix their mark. 
This testament is subject to no other formality than those prescribed by this and 
the preceding article.” 

These articles of the Civil Code treat ex professo of nuncupative wills. What 
is the meaning of the word nuncupative? In its origin, it meant to pronounce 
or declare publicly in solemn words. In the civil law it means to pronounce 
orally or in words without writing. See 2 Black. Com. 500. Burrill Law Dic. 
verbo nuncupare. Ainsworth idem. Webster nuncupative. 

The very nature of the will_in question implies a dictation. The taking down 
of the words of the testator by another. When, therefore, article 1568 declares 
that the nuncupative will must be written as dictated, and article 1574 repeats 
the provision: by saying that the nuncupative will, under private signature, must 
be written from dictation of the testator by some person, I think it is a pro- 
vision of law which cannnot be disregarded. We said in the case of Babineau v. 
LeBlanc et al., that the article 1574, C. C. admitted of two forms of execution of 
the nuncupative will under private signature, viz: the one where the will is 
dictated in the presence of the witnesses ; the other where it is written by the tes- 
tator, or by him or her caused to be written out of the presence of the witnesses. 

The will in controversy purports to be executed in the first of these forms, and 
should, therefore, have been shown to have been written as dictated. 

Had the testatrix caused the will to be written out of the presence of the wit- 
nesses, and had she presented the same to the witnesses and declared to them that 
it contained her last will, the law would have presumed that she had dictated it 
and had caused it to be written as dictated. 

To my mind the words “out of the presence of the witnesses,” have some mean- 
ing in the article cited. As I said in substance in the case of Prendergast, I 
can understand the difference between the deliberate consideration-of the disposi- 
tions of a will made at leisure at one’s chamber with a single friend or alone, and 
with abundant time to read its provisions after it is written, and to consult with 
those capable of advising as to its effect, and a will hastily drawn in the presence 

"of five or seven gentlemen of the neighborhood called to witness the making of 
the will. In the one case, the mind would be calm and collected ; in the oiher 
more or less agitated. In the former case the law might well presume that the 
will had been written as dictated, and in the other require that it should so 
appear by the proof in order that parties should not avail themselves of these 
circumstances to obtain by captation or surprise what would not otherwise have 
been given. 

In the case of Bordelon v. Baron, 11 An. 676, it was shown that the testatrix 
presented the paper and declared the same to be her last will and testament in 
the presence of the witnesses. And it was also stated at the foot of the will that 
it “was written from her dictation by Relph Cushman, one of the witnesses, and 
that she signed the same in their presence, &c., &c., p. 677. 
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That case was, therefore, precisely in point. The testatrix caused or directed 
the will to be written, and she presented it and declared it to be her will. The 
four judges then present held that it was invalid because it was not dictated by 
the testatrix, and written as dictated ; a point directly made by the pleadings as 
understood by the Court. See 11 An. 678. In that case the question was fully 
considered after a thorough examination of the authorities. The case of Ew 
banks was decided upon the principle that article 1574 applies to two classes of 
cases. For it was held that one part of the instrument was valid because it was 
written as dictated, and that the other part was sufficient, because it was caused 
to be written out of the presence of the witnesses. 9 An. 148. 

It is urged as an objection to the view that there is a distinction between the 
first and second clauses of article 1574 in regard to the execution of the will, 
that it would render invalid a will written by the testator himself. I see no such 
consequence because the article expressly declares in the first clause that the will 
must be written by the testator himself or any other person from his dictation. 
The fact that both clauses of the article refer to wills written by the testator and 
those written under his dictation, shows that the word dictation also has refer- 
ence to both,paragraphs as held in the case of Bordelon v. Baron. 

I cannot perceive in what way the presence of the witnesses would be fatal to 
a will, if it were written as dictated. Their presence would be fatal if not so 
dictated, because the want of dictation would be readily proven. Not so where 
the testator produces a will which he has caused to be written out of their pres- 
ence, and which he has had in his possession, and examined at leisure. If he 
presents such will to the witnesses, and declares to them that it is his last will, it 
is presumed to have been dictated by him as required in the first clause of the 
article. Whether the presumption can be rebutted is not necessary to decide. 

The question becomes the more important in view of mystic wills which are 
also provided for by article 1568, which says that they, as well as nuncupative 
wills, must be drawn up either by the testator or some other person under his 
dictation, yet when they are presented to the witnesses he is required to declare 
to the notary, in the presence of the witnesses, (after presenting the will) that 
the paper contains his testament, written by himself or another, by his dictation, 
and signed by him, the testator. ©. C. 1577. 

Again after prescribing these forms for both class of wills, nuncupative and 
mystic, the code declares that the formalities to which wills are subject must be 
observed, otherwise they are null and void. 1588 C. C. 

The reason of the law in both cases is the same, and I find it impossible to 
believe that article 1568, and the first clause of 1574 were written in vain. 
Neither do I feel at liberty, as already said, to strike the words, “ or caused to be 
written out of their presence,” from the second clause of the article, and I there- 
fore dissent. 
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Héténe Barset v. ALEXANDER Roru. 


Where the husband administered the paraphernal property of the wife, during the existence of the 
marriage, be is responsible for the amount of that property alienated by her. 

An act, whether authentic or under private signature, is proof between the parties, even of what is 
there expressed only in enuuciative terms ; provided, the enunciation have a direct reference to the 
disposition. So that when the defendant having assisted and authorized his wife in various convey- 
ances of landed property and slaves declared in the acts to be her paraphernal property, the plain- 
tiff was not required, as against the defendant, to prove the verity of the declarations of ownership. 

Attorney’s fees paid by the community, incurred for the separate account cf the wife, should be 
charged to her estate. 

Where interest was paid on a stock loan, the personal debt of the wife, the amount should be charged 
to the community. 14 An. 281. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
Samuel Mathews, for plaintiff. Zenon Labauve, for defendant and appel- 
lant. 

Durret, J. This is a partition suit, instituted by the plaintiff, as forced heir 
of her daughter, Lodoiska Langlois, deceased wife of the defendant, against the 
latter, who is recognized as owner, in his own rights, of one-half of the property 
belonging to the community which existed between him and his deceased wife, 
and as owner, under the will, of two thirds of the estate of his said deceased 
wife. 

The defendant has appealed from the judgment of the District Court, fixing 
the mode of the partition and determining the contestations presented by the 
pleadings, and the plaintiff has asked various amendments. 

Both parties assent to the judgment as far as it decrees the sale and fixes the 
terms and conditions thereof, and rest their objections to certain moneyed de- 
mands, some of which were admitted and others rejected by the District Judge. 

The defendant admits in his answer, that he. administered the paraphernal 
property of his wife during the entire existence of the marriage ; hence he is 
responsible for the amount of the paraphernal property alienated by her, aad the 
community was, under the evidence, properly debited with such proceeds amount- 
ing to the sum of $19,450 87. OC. OC. 2362, 2367. Gillett v. Deranco & al. 6 
An. 590. Pierre Breaux, Administrator v. Therence LeBlanc, Administrator, 
lately decided. © 

We will here remark, as the point was made in argument, that the defendant 
having assisted and authorized his wife in various conveyances of landed property 
and slaves, declared in the acts to be her paraphernal property, the plaintiff was 
not required, as against the defendant, to prove the verity of the declarations of 
ownership. C. C, 2235. Kirland v. N. O. Gas Co. 1 An. 299. 

We will now examine certain claims set up by the defendant against the sep- 
arate estate of his deceased wife. 

Ist. The District Judge rejected various claims, amounting in the aggregate 
to $410, which were paid by the community, for attorney's fees and costs, all in- 
curred during the marriage, for the separate account of the defendants’ wife. 

This sum should have been allowed. Tucker v. Carlin & wife, 14 An. 734. 

2d. The District Judge allowed to the community, the amount of a stock 
loan, $1950, paid to the Union Bank, of Louisiana ; it being a personal debt of 
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the defendant’s wife, but rejected the yearly interest paid on said bond, according 
to the charter of the bank. This item of interest amounting to $955 50 was er- 
roneously disallowed. Davis v. Robertson, 14 An. 281. 

3d. The defendant claimed $18,000, for the improvements made by the com- 
munity, on the plantation inventoried as the separate estate of his wife. This 
property was appraised with all the improvements at $25,000; and the same was 
also appraised, having in view the improvements that were on it at the date of 
the marriage, but exclusive of the other improvements, at $11,200, thus making 
a difference in favor of the community of $13,800. 

The District Judge based his calculation on the testimony of witnesses who 
valued the property, first in a state of nature, and nezt with all the present im- 
provements; the Judge adding to the first estimate the value of the improve- 
ments, at the date of the marriage, say : $2602, thereby producing $8598 for the 
improvements made during the marriage. 

The appraisement contained in the inventory, and re-affirmed by the appraisers 
on the stand, conforms more with the rule re-asserted in the case of Babin v. 
Nolan, 6 Rob. 509, than the mode pursued by the District Judge; yet we are 
not prepared to say that, in this particular instance, substantial justice was not 
rendered. 

Some of the reasons assigned by the appraisers are not satisfactory to us ; for 
example, one of them, on his cross-examination, values the land, in a state of 
nature, at $40 per arpent, the very sum adopted by the court, and yet his esti- 
mate, with the improvements extant on the day of the marriage, and which con- 
sisted of 7 or 8 arpents of cleared land, some old negro cabins, an old corn house, 
and the present dwelling house, which has since been improved, falls short, by 
$1600 of the amount produced, at the rate of $40 per arpent. 

The defendant’s wife by act dated December 28th 1846, sold to Charles Booksh 
the undivided half of the plantation in question, together with other property, 
and acquired in return, from the purchaser, the undivided half of a number of 
slaves ; and the whole was thrown into an ordinary partnership. The wife therc- 
after took no concern whatever in the matter, and the husband acted as absolute 
master so far as his wife was concerned, until the 12th of October 1849, when 
the partoership was dissolved, and a mutual reconveyance made of the property 
transferred by the act of Dec. 28th 1846. 

The District Judge applying, as we think erroneously from the facts disclosed 
by the evidence, the principle enunciated in the case of Dodd v. Orillion, 14 An. 
68, deducted $7862, the presumed value of the improvements made during the 
existence of the partnership with Booksh, and thus found in favor of the commu- 
nity only $736. 

This result is not, as far as our researches have served us, sustained by the ev- 
idence. The testimony of the former partner, Booksh, who had full means of 
knowledge, fixes the value of all the improvements made during their partnership, 
without making any allowance for wear and tear, at $4425. 

The evidence shows that the defendant made numerous buildings, including a 
brick sugar house, and put in a state of cultivation, at the lowest estimate, 68 
arpents of land, none of which are included in the estimate of Booksh, and yet 
the conclusion of our brother of the court a quo makes an allowance of only 
$736 for all these improvements. 

By holding the parties strictly to their pleadings, the plaintiff could not obtain 
any deduction on the appraised value of the improvements made during the part- 
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nership with Booksh, for she was a party to the public inventory, and signed it 
without any protest, and‘in her petition her complaint is only directed to the 
amount of the valuation ; she asserts no separate right to the improvements, and 
evidently concedes the interest of the community in the same. 

But as the parties adduced on the trial, evidence pro and con., we will, as has 
been repeatedly sanctioned by this court, give full effect to the evidence before us. 

The defendant’s wife, by the Act of October 12th 1849, acquired the undivided 
half of Booksh in the improvements made during the partnership, for which, 
under the proof, her separate estate is entitled to a deduction of $2212 50 on the 
value of the improvements, $8598, thus leaving $6385 50 to the credit of the 
community. 

All the other dispositions of the judgment meet our approbation. 

It is, for the reasons assigned, ordered and decreed, that the judgment of the 
District Court be amended by crediting the community: Ist, with the amount 
of attorneys’ fees and costs, say four hundred and ten dollars; 2d, with the 
further sum of nine hundred and fifty-five 50-100 dollars, amount of interest paid 
to the Union Bank; and 3d, with the further sum of six thousand three hundred 
and eighty-five 50-100 dollars, amount of the improvements made on the separate 
landed property of Lodoiska Langlois, described in the public inventory of her 
estate, in lieu of the sum of seven hundred and thirty-six dollars, allowed by the 
District Judge. 

It is further ordered and decreed, that the judgment of the lower court, 
amended as above, be affirmed, the plaintiff and appellee paying the costs of the 
appeal. 

Voorutes, J., absent. 
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Tue Srate v. Antoine BeEnorr. 


A pardoned convict can testify in a criminal prosecution, but one who has served out his time of pun- 
ishment cannot. The endurauce of the penalty does not remove the infamy. 

The decision in the case of the State v. Sarah Connor, f. w. c., 7 An. 379, overruled. 

In civil matters, under article C. C. 2260, those whom the law deems infamous are not competent wit- 
nesses. 

Act of 1855 permits convicts to testify for and against each other in lawsuits. 


PPEAL from the First District Court of New Orleans, Hunt J. 
T. W. Collens, for appellant. T. J. Semmes, for the State. 

Voorutes, J. The prisoner was sentenced to death for the crime of murder. 

In order to obtain a reversal of this judgment, he sets up as an error of law 
the ruling of the District Judge, admitting as a witness on behalf of the State, 
one Sylvester Beaulieu, who had been sentenced to hard labor for the crime of 
horse-stealing, and who, after having undergone his punishment, had been dis- 
charged in due course of law. 

The objection to the competency of this witness was his infamy,—“ which ob- 
jection,” says the bill of exception, “ was overruled by the court on the authority 
of the decision of the Supreme Court in the case of the State v. Sarah Connor,” 
7 A. 379. The point decided on that occasion, was that the competency of a 
witness is restored when he has suffered the penalty of the crime, of which he has 
been convicted. 
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The defendant’s counsel contends that the ruling in Gordon’s case is erroneous, 
Bexorr and urges upun this court to review the question. _ 

4 There is no statute upon this subject matter in this State; the competency of 
witnesses, in a criminal prosecution, must, therefore, be tested by the common 
law as it existed in the year 1805, when our Territorial Legislature adopted the 
common law rules of evidence. Act 1805, p. 440, Sec. 33. 

If we refer to the elementary writers, we find the rule to be: that a person 
who has been convicted of a felony and sentenced by a final judgment, becomes 
incompetent as a witness by reason of his infamy ;—that the infamy results from® 
the nature of the offence, and not from the punishment ;—that the competency is 
restored by pardon, or by what is in the nature of a statute, pardon, the benefit 
of clergy ; and that, in no case, the execution of the sentence has that effect. 
MacNally’s evidence, p. 206, 218 ;—Burn’s Justice vol, 1, p. 543 ;—Greenleaf’s 
Evidence vol. 1, sec. 372, 377, 378 ;—Wharton, Cr. L. sec. 760 ;—Bouvier verbo 
Infamy ;—Archibald Cr. P. p. 145 ;—Blackstone, vol. 3d, p. 370, vol. iv, p. : 
374, ;—Roscoe Ev. p. 122. 

Before the abolition of the benefit of clergy, says Archibold, “ an endurance of 
the punishment upon the conviction of a clergyable felony had the same effect in 
restoring competency as an actual pardon. 6 G. 4, c. 25, s. 2. The effect of 
this statute after the abolition of the benefit of clergy was doubtful, and therefore it 
was enacted by stat. 9 G. 4, c. 32, s. 3, that, upon a conviction for any felony not 
punishable with death, an endurance of the punishment adjudged for the same 
should have the effect of a pardon under the great seal as to the felony,” (p. 146, 
See also Roscoe Cr. Ev. p. 124.) - 

The doubts entertained, (“ respecting the civil rights of persons convicted of 
felonies, not capital, who have undergone the punishment to which they have 
been adjudged,” had no reference to what was the law previously to the year 
1805 ; but they had arisen from statutory enactments passed since that period. 
The 9th statute of George iv, c. 32, was a consolidation of the various statutes, 
which had heen enacted on that subject ;—Roscoe p. 124 ;—and, in England, is 
an authoritative exposition of the common law, as modified by those statutes. If 
taken as an original statute, it certainly can have no effeet here; and even if a 
declaratory statute, it is entitled to no authority in our courts but its moral 
weight. This, however, would leave the question precisely where it was before ; 
and we would yet have to ascertain, whether, previously to 1805, the common 
law had been so amended by Parliament that incompetency by reason of infamy 
was removed by having undergone the punishment. The statute which made 
this restoration of such incompetent witnesses was the 6th George iv. ¢. 25. 
This Act, which also treated of other matters connected with this subject, was 
followed by the 7th and 8th of George IV, c. 28, and finally by the 9th of the 
same reign, c. 32, of which special mention is above made. To no antecedent 

Acts of Parliament are convicts indebted for a restoration of their competency 

as witnesses, by reason of their having undergone the adjudged punishment. } 

The consequence is that, in this State, unpardoned convicts cannot testify in a 5 
criminal prosecution. But “ it shall be lawful to receive the testimony of con- ‘ 
victs for or against each other in any suit which may occur in any of the courts 

of this state.” Acts 1855, p. 208, s. 3. And, in civil matters, under article C. C. : 

2260, those whom the laws deem infamous are not competent witnesses. 

We conclude that, as it is not the punishment, but the nature of the crime, 
that renders the convict infamous, the endurance of the penalty does not remove 
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the infamy ; and that such being the common law at the time of its adoption by 
our territorial Legislature, this rule of evidence was engrafted upon our jurispru- 
dence, and is yet obligatory upon our courts. 

We consequently overrule the case of the State v, Sarah Gordon, [Connor] 
upon which ruling the District Judge admitted Sylvester Beaulieu, f. m. c. as a 
witness on behalf of the prosecution against the accused Antoine Benoit, f. m. c. 

It is, therefore, ordered and decreed, that the verdict of the jury and the judg- 
ment of the District Court be reversed ; and that this cause be remanded for a 

“new trial in due course of law. 

Lanp, J., absent, concurring. 


Cuartes M. Gittis & Co. v. Netson & Dounatson. 


The proces-verbal of a survey made under the order of the Court is admissible in evidence as a plan 
connected with the suryeyor’s testimony and essential to its explanation. 6 N.S. 339. 

Prescription ceases to run, whenever the debtor or possessor makes acknowledgment of the right of 
the person whose title they prescribed. So that where defendants aggravated a servitude within 
ten years, prescription was interrupted, and the plaintiff’s right acknowledged, 

The verbal declarations of a defendant may be given in evidence even to charge land with a servitude, 
when they tend to interrupt prescription. 

He to whom a servitude is due has a right to make all the works necessary to use and preserve the 
same. Such works are at his expense, and not at the expense of the owner of the estate which 
owes the servitude, unless the title by which it is established shows the contrary. C. C. 768, 769. 

If the proprietor of two estates between which there exists an apparent sign of servitude, sell one of 
those estates, and if the deed of sale be silent respecting the servitude, the same shall continue to 
exist actively or passively in favor or upon the estate which has been sold. C. C. 765, 771. 

Per curiam: It does not appear to us that a person nota party to an agreement, nor representing 
real property to which it has relation, can maintain an action upon it, unless there is an express 
stipulation in his favor, or one which results by a manifest implication. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
A Bush, Beattie & Allain, for plaintiffs. Clifford Belcher, for defendants and 
appellants. 

Merrick, C.J. “On the 29th day of November, 1843, the heirs of Thomas 
Bibb were the owners of two plantations fronting on the Bayou-Lafourche, and 
having a depth of eighty arpeuts. The upper one of these plantations was called 
the Coulon Place, and the lower the Johnson Place. The two places were sepa- 
rated from one another by the plantation of the estate of John Mills, also fronting 
on the Bayou Lafourche, and having also a depth of eighty arpents.” 

“Bernard Morvan was then the owner of a small tract of land in the rear of 
these three plantations.” 

“To facilitate the draining of the Coulon plantation, and carry the surplus wa- 
ters of the same into the swamp on the rear of the Johnson Place, belonging to 
the same owners, the heirs of Thomas Bibb, one of the heirs purchased a narrow 
strip of land in the rear of the Mills plantation on which to make a ditch or canal 
from the Coulon to the Johnson Place.” 

“ As the action in this case is based principally upon this act, we shall copy it 
from the record.” 

“Know all men by these presents, that Bernard Morvan and Marie Bondreauz, 
wife of said Morvan, both of the Parish of Lafourche Interior, for and in consid- 
eration of the sum of seventy-five dollars to them in hand paid, the receipt where- 
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of is hereby acknowledged, have this day bargained, sold and delivered to Thomas 
Bibb, of the said Parish of Lafourche Interior, a parcel or lot of land situated in 
said parish, included, bounded and surrounded by the following lines, viz: Sup- 
posing a line drawn in a northerly direction on the lower or eastern line of the 
Coulon plantations, situated in said parish, belonging to the estate of Thomas 
Bibb ; said line to run on the boundary between the plantation known as that be- 
longing to the estate of John Mills and the said Coulon plantation, to continue to 
the end of the double concession, or until it strikes the plantation of Bernard 
Morvan. From this point, whence [where] such a line would strike the planta- 
tion of Bernard Morvan, commences the boundary and dimensions of the lot or 
parcel-of ground sold by said Bernard Morvan to Thomas Bibb, to wit: From 
thence twenty-five feet in western direction, on the line between the Coulon plan- 
tation and the plantation of B. Morvan; thence northerly twenty-five feet, thence 
easterly twenty-five feet, from and parallel to the present line between the planta- 
tion belonging to the estate of John Mills and that of B. Morvan, to continue in 
the same direction twenty-five feet beyond or to the east of where said line would 
intersect a line drawn in a northern direction on the boundary between the John- 
son plantation, belonging to the estate of Thomas Bibb, and the plantation be- 
longing to the estate of John Mills ; thence twenty-five feet south, until it strikes 
the boundary between. the Johnson plantation and that of B. Morvan.” 

“In testimony whereof, the parties have signed their names, except the said 
Morvan and wife, not knowing how to sign, made their ordinary mark in presence 
of B. F. Cross and Henry E. Ledet, witnesses, this 29th November, eighteen hun- 
dred and forty-three.” 

“ It is well understood, before the agreement is signed, that the said Bibb obli- 
gate and bound himself to throw the dirt on the north side of the dight, [ditch] 
and also to continue the said dight [ditch] so the water shall never interfere said 
Bernard.” 


“ Signed, Bernarp Morvan, his 4 mark. 
Mariz Bonpreavx, her mark. 
Tuomas Brss. 


“ Witnesses signed : H. E. Leper. 
B. F. Cross. ” 


“It should be observed here, that although this land was purchased in the 
name of a single one of the heirs of Thomas Bibb, it it is evident that it was ac- 
quired for all of the heirs, for the improvement of the property owned by them 
jointly, and they so treat it in a subsequent act.” 

“This agreement, under private signature, was duly proved, and recorded in the 
conveyance office of the parish.” 

“ On the 14th of February, 1846, Bibb’s heirs sold to the defendants, Nelson & 
Donnelson, the Coulon plantation, and in the sale is contained this clause :” 

“ And it is hereby agreed and understood by and between the said parties, that 
the said purchasers shall have the right and privilege of draining the said planta- 
tion in the same manner that it has heretofore been drained, and that the leading 
canal or ditch on said plantation is to discharge into a swamp on the Johnson 
plantation, owned by the said vendors.” 

“ The leading canal or ditch here mentioned is that which had been cut on the 
land acquired of Morvan, and which, after reaching the Johnson Place, is contin- 
ued for some distance on that place.” 
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“ Subsequently, the Mills plantation was acquired by Nelson & Donnelson, and 
the Johnson Place was sold by the heirs of Bibb to Egana.” 

“ On the sixth of July, 1857, Morvan sold his land to H. E. Ledet & Bros.; and 
on the same day Ledet & Bros. conveyed it by act of exchange to C. M. Gillis 
& Co.” . 

C. M. Gillis & Co. are subrogated to the rights of Morvan. 

In 1853 Egana & Mitchell, then owning the Johnson plantation, made an agree- 
ment with the defendants, by which the former were to be permitted to close a 
small bayou running transversely across the Mills tract and the rear corner of the 


_Jobnson plantation, and terminating in a swamp where it is contended the rear 


ditch of defendants ought to terminate. In the instrument authenticating the 
contract, Egana & Mitchell agreed to open a ditch on the line between them and 
defendants from this bayou, “ running north to the main canal of the said Nelson 
& Donnelson, and on the line between the parties. Said canal or ditch to be 
made of sufficient width to carry off the water which has been heretofore carried 
off by said bayou, and which has drained that part of the plantation known as the 
Fields plantation. Said canal to be at least fifteen feet wide and as deep as the 
main canal of the said Nelson & Donnelson where it intersects or runs into said 
canal. They also agree that the said Nelson & Donnelson may enlarge or widen 
their canal as wide as they may think necessary to carry off the water, say about 


fifteen feet on their side of said canal, and that they may extend said canal into 


the swamp as far as they think necessary, so as not to run south of their eighty 


arpent line.” The course of the Bayou Lafourche at this point is east. Hence, 


the rear of the plantations is on the north. 

The action is set forth in the plaintiffs’ petition as follows : 

“That Nelson & Donnelson, exercising possession and ownership of the lot of 
land sold by Morvan to Bibb, open and now use on the said twenty-five feet of 
land, a large ditch to which they have not given a sufficient outlet, and to the 
north of which they have not thrown up a sufficient embankment, by means of 
which ditch the said Nelson & Donnelson accumulate all the surplus waters from 
the Coulon and Field plantation, both of which plantations are now in the pos- 
session of, and belong to, Nelson & Donnelson, and thereby overflow and inundate 
the greater portion of the Morvan land belonging to petitioners, contrary to, and 
in violation of, the express covenant of the said Bibb with the said Morvan, and 
contrary to law ; which waters thence overflow and inundate the crop plantation 
of petitioners, contrary to, and in violation of, the legal rights of petitioners.” 

“ Plaintiffs’ damages are laid at five thousand dollars, and they also pray for a 
specific performance of the covenants in the agreement between Bibb and Morvan, 
alleging that Nelson & Donnelson had’ assumed all of Bibb’s obligations by the 
purchase of the land.” 

“ The defendants, after a general denial, aver that they bought by public act 
of the heirs of Thomas Bibb, deceased, the Coulon plantation, with its rights, &c., 
and expressly with the right of draining the same in the same manner that it had 
hitherto been drained ; and that the leading canal or ditch was to discharge into 
a swamp on the Johnson place, then owned by the said vendors : and further, that 
the obligation to continue the ditch declared the act under private signature is 


‘altogether personal to the parties thereto, and that defendants are not bound by it.” 


“ They further allege that said Morvan actually continued said ditch as far as 
necessary, and to the entire satisfaction of said Morvan, and up to the time of the 
present suit no complaint was ever made in respect to the said ditch.” 
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“ They further allege, that they have always drained their said plantation in the 
same way and manner that it was drained previous to their said purchase; and 
their said vendors are bound to warrant and defend them in their title so to drain 
their said plantation, and to indemnify them against the consequences of this suit, 
And moreover, they aver that by the said act of purchase a servitude was estab- 
lished in favor of the said Coulon plantation on the Johnson plantation, then 
owned by the said vendors and now by John Y. de Egana, who has succeeded by 
reason of the law to all the obligations of the said vendors, but who enclosed the 
said swamp, or a part thereof, with a levee, and impeded the discharge of waters 
into the said swamp, to which fact, and to no fault of defendants, the overflowing 
of defendants’ lands, if such ever occurred, which they deny, is imputed.” 

The defendants cited the vendors, the heirs of Thomas Bibb, deceased, to war- 
rant and defend them in this suit. They likewise brought Egana into the suit, 
but considering that the plaintiff was bound to bring his suit against the proper 
parties, dismissed their proceedings as to him.” . 

“ The heirs of Thomas Bibb excepted to the call in warranty, but the exception 
was overruled.” ’ 

“ The cause was tried by the Judge, who gave judgment in favor of the plain- 
tiffs and against the defendants, condemning the latter to continue the ditch as 
more particularly set forth in the judgment. The Court likewise gave judgment 
against the defendants and in favor of their vendors called in warranty, on the 
ground, as stated in the opinion of the Court, that ‘the defendants, at the time 
of sale having full knowledge of the existence of said servitude, which, besides, is 
a continuous and apparent one, are entitled to and allowed no judgment in war- 
ranty against their vendors.’ 

“ After an ineffectual motion for a new trial, the defendants have appealed, both 
as against the plaintiffs and as against their vendors called in warranty.” 

Before proceeding to the merits of the case, we will consider the bills of exeep- 
tion presented by the defendants. 

The first is to the introduction in evidence of the proces-verbal of the survey 
made under the order of the Court, for want of the requisite witnesses and for 
want of notice to the curator ad hoc. The Court did not err. The testimony of 
the surveyor was taken on the trial, and the survey was received as a'plan con- 
nected with his testimony, and essential to its explanation, and therefore admissi- 
ble. Milligan v. Hargrove, 6 N.S. 339. 

There is a bill of exception taken by defendants to the testimony of H. E. Ledet 
proving certain verbal declarations of Nelson, one of the defendants, as to the 
ditch or canal draining the plantation of Nelson & Donnelson, and as to a certain 
offer to extend the same, on the ground that parol proof is insufficient and inad- 
missible to charge lands with a servitude. The testimony was admitted to explain 
an assumed latent ambiguity in relation to the act under private signature ; and 
as a recognition of the existence and extent of the servitude therein stipulated ; 
the interruption of prescription, and the construction and understanding of the 
parties themselves. 

The testimony was admissible to show an interruption of prescription ; and as 
the Judge confined its effect to that purpose in making up the judgment, it will 
be unnecessary to consider whether it was or was not admissible on the other 
grounds. 

The third bill of exception was as to the introduction in evidence of the act be- 
tween Morvan and wife and Bibb, on the ground that it was personal to the for- 
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mer, and that no other, person could avail himself of its stipulations, and that it 
was not binding on the defendants, not having been assumed by them expressly or 
publicly. 

The act is pleaded in the plaintiffs’ petition, end the objection is to the effect of 
the instrument, which can be best considered with the merits. Its introduction 
in evidence did not prejudice the defendants, because it was still open to all ob- 
jections, except as to its execution, and the defendants were at liberty to urge the 
same on the trial. 

On the merits, the first questions seem to arise upon the construction to be 
given to the Morvan deed. 

Its contemplation, reference being had to the situation of the lands, brings us 
to these conclusions, viz : 

First : It was a sale from Morvan to Bibb, of a narrow piece of land for the 
purpose of allowing the latter to excavate a ditch therein, and throw the embank- 
ment on the north side of such ditch. 

Secondly : It created in favor of the residue of the Morvan tract a real servi- 
tude upon both the Coulon and Johnson plantations, which they were bound to 
suffer and maintain in favor of said tract. The land sold and the possessors 
thereof being bound to keep the levee on the north side of the ditch sufficiently 
high to protect the residue of the tract, and the Johnson place being bound espe- 
cially to continue the ditch so far as might be needed to convey off the water, as 
the drain was upon the latter tract of land, the contract does not appear to us 
to be personal, for its object could only be for the advantage of the respective 
tracts of land. The contract, then, was a real contract, and bound the Bibb 
lands in favor of the Morvan tract, into whose bands soever they might pass. 
When Bibb’s heirs sold the Coulon tract to Nelson & Donnelson, they expressly 
establisked another servitude upon the Johnson plantation (now owned by Egana) 
in favor of the Coulon plantation, binding the one to submit in the*form pre- 
scribed, to"the drainage of the other; but here the works necessary to such drain- 
age (if undertaken) were at the charge of the defendants’ plantation. 

If the servitude had been permitted to remain as at first established, we think 
it is clear that the proprietors of the Morvan tract could have enforced it against 
the narrow tract of land sold and held by defendants, and the Johnson plantation 
in the hands of Egana, or so much thereof at least as is affected by the servitude. 

It now remains to be seen what effect the subsequent agreement in 1853 be- 
tween Nelson & Donnelson and Mitchell and Egana will have upon the contro- 
versy. 

It has already been seen that the small bayou having its rise on the Mills tract 
and running transversely across the Johnson plantation, terminated at nearly the 
same point where the main ditch of the defendants terminates. But the proof 
shows, which is corroborated by the plan, that the side canal on the Mills tract, 
excavated by Mitchell and Egana, at nearly right angles with the rear canal of 
Nelson & Donnelson, precipitates more water upon the Morvan tract than would 
+ have been the case if the same had been permitted to flow into the swamp by its 
natural course, the bayou. ‘I'he servitude has thus been aggravated by the own- 
ers of the Egana plantation, with the consent of the defendants. 

Are there any covenants, then, in the agreements between the other parties, 
which may be viewed as stipulations between the plaintiffs or their land, and will 
thus maintain the action in its present form without making Egana a party? We 
cannot so construe the sale by Béhb’s heirs to defendants, nor their agreement with 
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Mitchell and Egana in 1853. It does not appear to us that a person not a party 
to an agreement, nor representing real property to which it has relation, can main- 
tain an action upon it unless there is an express stipulation in his favor, or one 
which results by a manifest implication. 

The plaintiffs pray, among other things, that the defendants be decreed to open 
the ditch upon Egana’s land ; and it is so decreed by the Court. But it is nej- 
ther the defendants nor Egana who owe the servitude; -it is the land; and 
they may relieve themselves by surrendering the same to the plaintiffs. Hence, 
as between the plaintiffs and the defendants upon the rights reserved by the Mor- 
van deed, the latter cannot be condemned to enter upon Egana’s land and perform 
works there for the maintenance of the servitude and the benefit of the owners of 
the Morvan tract. See 769,675 and 771, C. C.; Pardessus, No. 69 ; 2 Marcadé, 
Art. 699, pp. 625-628 ; 3 Toul. No. 680; Landry v. Mitchell, 3 An. 13. 

The defendants also rely on the plea of prescription of ten years. If it should 
be held that obstructions to natural drains may be legalized by the prescriptions 
of ten or thirty years under articles 761, 3470, C. C., it will not avail the defend- 
ants because, within ten years, they have aggravated the servitude by their agree- 
ment with Egana and Mitchell, which has resulted in the obstruetion of the small 
bayou which carried off, at some distance, a portion of the water now precipitated 
on the borders of the Morvan tract, and because Nelson has, within the same pe- 
riod, acknowledged Morvan’s right, now held by plaintiffs. OC. C. 3486. The 
proof does not make out a case in favor of defendants against warrantors. 

These views make it proper that the case should be remanded, in order that 
Egana should be made a party, as it is evident that complete relief cannot be 
granted plaintiffs in his absence from the suit. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be avoided and reversed, and that this case be remanded to 
the lower Court, with leave to the plaintiffs to amend and make further parties, 
on such condition as to the costs as may be equitable and just. And it is further 
ordered, that the plaintiffs pay the costs of the appeal. 

Vooruiss, J., absent. 
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J. C. & Apa Barewu v. A. Dexassus et als. 


The thing claimed as the property of the claimant cannot be alienated, pending the action, so as to 
prejudice his right. If judgment be rendered for him the sale is considered as a sale of another’s 
property, and does not prevent him from being put in possession by virtue of such judgment. C. C, 
2428 ; 9 An. 267; 13 L. 260. 

The services and incorporeal rights that the third possessor holds on the property before its posses- 
sion, are renewed after its relinquishment or after the sale in execution made upon him. His own 
creditors, after those who held their titles under the preceding proprietors, exercise their rights of 
mortgage in their order, on the property relinquished or sold at auction. C. C. 3372. 

A party who ipstitutes the hypothecary action, cannot interfere with the right of the defendant, as 
owner, to alienate the property during the pendency of suit. 

To have effect against third persons, mortgages must be re-inscribed after the lapse of ten years, not- 
withstanding the pendency of suit. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
M. M. Cohen and Bradford & Finney, for plaintiffs. H. H. Taylor, for de- 
fendants.and appellants. 
Voorutes, J, The plaintiffs are third possessors of property, upon which the 
defendant seeks to enforce a judgment against his debtor, J. A. Pellerin. 








NEW ORLEANS, MAY, 1861. 


This property, which had been purchased in Pellerin’s name from P. Soulé and 
J. Dominguez, in the months of July and November, 1841, consisted of real es- 
tate situated in the city of New Orleans, and used as a cotton press factory. The 
purchase, although made only in Pellerin’s name, was intended, by verbal under- 
standing to that effect, to inure to the joint benefit of Delassus also. A verbal 
contract of partnership was entered into between these parties ; and, subsequently 
by another verbal agreement, they stipulated that the whole property would re- 
main to Pellerin, and that he should allow to Delassus his disbursements for the 
purchase, and render an account of the partnership. 

In the meantime Pellerin executed a mortgage on this property in favor of Ba- 
relli, who afterwards foreclosed the same, and became the purchaser at Sheriff’s 
sale. Some time elapsed, and Delassus, who, previously to the giving of Barelli’s 
mortgage, had sued Pellerin for a settlement of partnership, and subsequently ob- 
tained a judgment against him with privilege on this property, proceeded to levy 
upon it in the hands of Barelli’s heirs. 

Hence the present suit, in the nature of an injunction and third opposition. 
The heirs deny the existence of the mortgage or privilege claimed by Delassus, 
and contend that their ancestor, a third person, purchased the property free from 
incumbrances. 

The first question is, whether the pendency of the suit in the Circuit Court of 
the United States operated as a constructive notice to Barelli, at the time he ob- 
tained his mortgage from Pellerin. 

“The thing claimed as the property of the claimant,” says the Civil Code, 
“ cannot be alienated, pending the action, so as to prejudice his right. If judg 
ment be rendered for him, the sale is considered as the sale of another’s property, 
and does not prevent him from being put in possession by virtue of such judg- 
ment.” Art. 2428, 

A rigid interpretation of the above article would perhaps limit its application 
to a party instituting the petitory action ; but such is not the true intent and 
spirit. Its provisions extend also to cases of the institution of all real actions, 
whether possessory or hypothecary. So it has been ruled in the case of Cautereau 
v. Lacaze, 9 A. R. 257, in which the Court said: “The title, under which he 
claims, was acquired pending defendant’s action against his vendor to subject the 
property to his claim. Under these circumstances an alienation cannot be made 
to the prejudice of the plaintiff’s right. C. ©. 2428 ; Long v. French, 13 La. 260.” 

Nor can the application of article 2428 be limited to the action of State Courts ; 
a suit pending in the Federal Court, holding session in the State of Louisiana, 
comes within its operation. The law has made no distinction ; nor is there any 
reason why our Courts should discriminate. 

The decisions relied upon by the defendant’s counsel are not in point ; for they 
relate to suits pending in the Courts of sister States, or to Federal Courts held - 
beyond the limits of our own State. 

The suit brought by Delassus against Pellerin had for its object the settlement 
of their partnership concerns. The bill in equity set forth the facts of the verbal 
agreements as to the joint purchase of property in, the name of Pellerin, as to the 

. transfer of the former’s rights of ownership to an undivided half to the latter, and 
to the formation and dissolution of the partnership. The bill concluded, in the 
alternative, that the petitioner be decreed to be a joint owner of the property in 
question, or that there be judgment in favor of Delassus for the whole amount 
coming to him, including the disbursements made for the purchase money. 
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The answer of Pellerin to interrogatories on facts and articles, admitted the 
truth of the allegations in the bill as to the verbal agreements concerning the pur- 
chase and partnership ; and judgment was rendered in the Circuit Court as fol- 
lows, to wit: “ That the plaintiffs have established their claim against the de- 
fendant for twenty-two thousand seven hundred and eighty-nine dollars and twen- 
ty-nine cents ($22,789 29), with interest thereon at the rate of five per cent. per 
annum from the ninth of July, 1842, until paid; and that the said debt stand as 
a privilege upon the land described in the bill, and proved as the land sold by P, 
Soulé to L. A. Pellerin, by authentic act bearing date 9th July, 1841, before Fe. 
liz Grima, notary public ; and that parcel of land purchased in the name of said 
Pellerin by an act passed before Octave de Armas, notary public of New Orleans, 
on the 9th day of November A. D. 1841, by Jose Dominguez, and that the said 
land be sold to satisfy the same, and, in case that the same be insufficient to pay 
the debt and costs, that said plaintiffs have execution for the remainder.” 

This judgment recognizes the privilege of Delassus, as a creditor of Pellerin, 
The validity or existence of this privileged claim cannot be questioned by the 
plaintiff, for the reason that this matter is final under the terms of the article of 
the Code (C. C. 2428). The object of the law would be defeated if he, who pur- 
chased during pendency of suit, were at liberty to open again the whole litigation, 
by merely shifting the onus probandi. The law intends that the creditor shall not 
thereby suffer any delay ; its effect is to prevent the creditor from being, in that 
respect, at the mercy of the debtor, who might be tempted to do away with the 
property in view of defeating the former’s recourse. 

The plaintiffs cannot prevent the seizure and sale of the property, which they 
now hold as third possessors ; but they are entitled to recover out of the proceeds 
the amount which they had to pay of mortgages superior in rank and date to that 
of the defendant in injunction. C. C. 3372. All incumbrances created subse- 
quently to the institution of the suit of Delassus v. Barelli, in the United States 
Circuit Court, do not fall within this ruling, excepting, however, those created by 
law, such as taxes, &c. 

The plaintiffs paid the sum of $3,600, besides interest, the amount of a conven- 
tional mortgage given by Pellerin to S. M. Westmore on the 4th day of Septem- 
ber, 1846. This mortgage had not become extinguished by novation, as contended 
for by the defendant. In the act, by which an extension of time was granted to 
Pellerin, upon his furnishing another note, it was expressly stipulated that the 
creditor would keep the former note, and that novation would not take place. 

In decreeing this amount to the plaintiffs in injunction, we must not be under- 
stood as precluding them from asserting any other rights which they may have 
against the property in controversy, by reason of having real charges thereon. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the injunction sued out in this cause be dissolved ; 
that the Sheriff proceed to sell according to law the property described in the 
proceedings, for the purpose of satisfying the privilege of the defendant in injunc- 
tion, after previously paying out of the proceeds of said sale to the plaintiff, Ba- 
relli, the sum of three thousand six hundred dollars, besides interest and costs, be- 
ing the amount of Westmore’s mortgage ; and that the plaintiffs’ rights be re- 
served as above set forth. 

It is further ordered, that the plaintiffs pay the costs of appeal. 
Lanp, J., absent, concurring. 
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Same Case.—Own a Re-HEaRING. 


Voornies, J. Upon a careful review of article 2428 of the Civil Code, we 
have come to the conclusion that the doctrine of our former opinion is too broadly 
laid down. 

By the alienation, of which mention is there made, must be understood a sale, 
donation or exchange. This article is borrowed from the 13th law of title 7th of 
3d Partida, which is explicit upon this subject. With regard to incumbrances, 
such as mortgages, which the defendant may create during the pendency of the 
litigation, it is evident that they must, apart from the provisions of the article, 
fall with a decision adverse to the defendant’s title. And, indeed, the same may 
be predicated of the alienation of the property under the same circumstances. The 
reason is the same: in one case the party sells, and in the other mortgages the 
property of another person. ©. C. 2427, 3267. 

Article 2428 is the corrolary of article 2427, which declares that the sale of a 
thing belonging to another person is null; and when, pending the litigation, the 
defendant alienates the property in revendication, the former article considering it 
“as a sale of another’s property,” goes on to give to the plaintiff, whose title is 
recognized, the right to be put in possession, notwithstanding the alienation. 

The law considers such a transfer as a fraud upon the owner on the part of the 
transferror, if not of the transferee. 

The sum and substance of article 2428 is that the owner of property, who has 
sued in revendication, is entitled, upon rendition of judgment in his favor, to be 
put in possession by virtue of such judgment, even if the defendant has alienated 
the property during the pendency of the action. 

But a party who institutes the hypothecary action, cannot interfere with the 
right of the defendant, as owner, to alienate the property during the pendency of 
suit,—for two reasons: first, because, in the words of the article, this is not the 
sale of another’s property ; and secondly, because the plaintiff, however successful, 
is not entitled to the possession of the property. 

With regard to the rights of mortgagees, this matter is susceptible of further 
illustration. To have effect against third persons, mortgages must be reinscribed 


_ after the lapse of ten years, notwithstanding the pendency of suit. 


In the case of McElrath v. Dupuy, 2 An. 523, a case where the point was 
made, that pending the litigation, the object of which was to enforce the mortgage, 
no prescription ran between the parties, this Court said, quoting the case of Shep- 
herd v. The Cotton Press, 2 An. 100, .“ We there held with regard to inscribed 
mortgages, that the delay of ten years is in all cases fatal; and if it be permitted 
to expire without a reinscription, the mortgage loses rank, and that a litigation 
between the mortgage creditors does not dispense with reinscription.” The same 
doctrine was held in the case of Hyde v. Bennett, 2 An. 800. In the case of 
Young v. City Bank, 9 An. 194, the Court said: “ Under this article (3333), it 
has been held that the reinscription as prescribed, is indispensable to the enforce- 
ment of the mortgage against third persons, and that the institution of a suit on 


_ the mortgage, or a litigation in respect to it, does not dispense with it.” 


If a reinscription of the mortgage within the ten years is necessary in order to 
maintain its force against an innocent purehaser, a fortiori, is it essential that it 
should be recorded in the first instance in order to produce effect against a third 
party without actual notice. : 
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The case of Cantereau v. Lecaze, 9 An. 257, cited by defendant, is not in con- 
flict with the previous decisions cited, for the demand which operated as construe- 
tive notice in that case, was the revocatory action. And so also it was held in 
Gillespie v. Cammack, 3 An. 252; Gales v. Christy, 4 An. 295. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
heretofore pronounced by us be set aside and avoided ; and it is now ordered, ad- 
judged and decreed, that the judgment of the lower Court be affirmed, with costs. 


James McCioskey v. Toe Centrat Bank or ALABAMA. 


Where the entire furniture of a dwelling was sold but not delivered, and the key of the building wag 
not given up to the vendee, or any equivalent act done—Held : That there was no constructlye 
delivery, although the policy of insurance on the furniture was transferred. 

The consent to transfer vests the property in the obligee ; yet this effect is strictly confined to the 
‘parties until actual delivery of the object. If the vendor, being in possession, should by a second 
contract transfer the property to another person who gets the possession before the first obligee 
(purchaser), the last transferee is considered as the proprietor, provided the contract be made on 
his part bona fide and without notice of the former contract. In like manner if personal property 
be transferred by contract, but not delivered, it is liable in the hands of the obligor (vendor) to 
seizure and attachment in behalf of his creditors. C. C. 1914, 1915, 1916, 1917. 

Sales or charges of personal property are void against bona fide purchasers and creditors, unless posses- 
sion is given before such bona fide purchaser or creditor acquire his right to possession. What is 
delivery of possession depends on the nature of the property ; it may be constructive or actual ; 
the delivery of the key of the store in which it is contained ; or an order accepted by the person in 
whose custody it is held, if at the order of the vendor, is good evidence of delivery. C. C. 2243. 

The tradition or delivery is the transferring of the thing sold into the power and possession of the 
buyer. The tradition or delivery of movable effects takes place either by the real tradition or by 
the delivery of the keys of the building in which they are kept, or even by bare consent of the 
parties if the things cannot be transported at the time of sale, or if the purchase’ had them already 
in his possesion under another title. C. C. 2452, 2453. 

In all cases where the thing sold remains in the possession of the seller because he has reserved the 
usufruct, or retains possession by a precarious title, there is reason to presume that the sale is simn- 
lated, and with respect to third persons the parties must produce proof that they are acting in good 
faith, and establish the reality of the sale. C. C. 2456. This article is exceptional toarticles 1917 and 
2243. 

That possession is called precarious, which one enjoys by the leave of another and during his pleasure. 
C. C. 3522, No. 27. The title which excludes the ownership, such asa lease, is also called pre 
carious. Other definitions of precarious title will be found in this decision from various authorities). 

The sum of damages for the wrongful suing out of an injunction must be ascertafned by the amount 
enjoined, and when that amount does not appear of record, none will be allowed on appeal, b: t 
reserved to the party enjoined. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
C. A. Taylor, for plaintiff. 7. J. &@ A. G. Semmes, for defendants and ap- 
pellants. 

Merrick, C.J. This suit was commenced by injunction. It presents one of 
those frequently recurring questions in regard to the delivery of movables. The 
facts shown by the record are these: William E. Starke, the owner of a house in 
this city, finding himself in embarrassed circumstances, advertised his property for 
sale, and proposed a transfer of it to his creditors. If his proposition should not 
be accepted, he informed them he should make a surrender by a certain day. The 
plaintiff, among others, was desirous of purchasing the furniture in the house, and 
consulted a lawyer to know whether he could do so in safety. He was informed 
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by his advocate that he might purchase, provided it was done in good faith, and 
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McCiosxky 


he obtained a delivery of the goods. Thereupon, it seems he bought the furniture Carreat Base. 


in the house for the sum of $5,000, which was receipted for on the 17th day of 
May, 1860, and he also took a transfer of the policy of insurance upon the same 
on the 28th day of the same month. It seems, promissory notes were given for 
the price of the furniture, but their delivery is not proved, but may be inferred 
from the declarations of the parties, which must be considered as in evidence, not- 
withstanding defendant’s bill of exception ; because the latter does not state the 
particular grounds of objection to the testimony. 

Starke continued in the possession of the house and furniture up to the date of 
its seizure by the Sheriff under the fi. fa. at the suit of defendant, the Central 
Bank of Alabama. 

The District Judge was of the opinion that the sale was bona fide, and that 
there was a constructive delivery, and relying on Art. 2456 C. C., he made the 
injunction perpetual. ‘The Central Bank of Alabama appeals. 

The District Judge at the commencement of the suit ordered the plaintiff, 
McCloskey, to give a bond for the injunction in the sum of $6,000, but we find no 
evidence in the record showing the precise amount of the execution injoined. 

On the the facts of the case, we are unable to concur with our learned brother 
of the District Court in his conclusion that there was a constructive delivery. 
The key of the building was not given up, and there was no equivalent act. The 
policy of insurance had nothing to do with the title to or possession of the prop- 
erty. It was entirely collateral to the title and possession, and might exist or not 
without any influence on either, although an interest in the property insured is 
essential to the validity of the policy. 

The following articles of the Civil Code have a bearing on the question to be 
decided, viz : 

“ Art. 1916. With respect to personal effects, although by the rule referred to 
in the last two preceding articles, the consent to transfer vests the property in the 
obligee,” (purchaser) “ yet this effect is strictly confined to the parties until ac; 
tual delivery of the object. If the vendor being in possession should by a second 
contract transfer the property to another person, who gets the possession before 
the first ohligee,” (purchaser) “ the last transferee is considered as the proprietor, 
provided the contract be made on his part bona fide and without notice of the 
former contract.” ; 

“ Art. 1917. In like manner, if personal property be transferred by contract, 
but not delivered, it is liable in the hands of the obligor” (vendor) “to seizure 
and attachment in behalf of his creditors.” 

“ Art. 2243. Sales or exchanges of personal property are void against bona 
fide purchasers and creditors, unless possession is given before such bona fide pur- 
chaser or creditor acquires his right by possession. What is a delivery of pos- 
session, depends on the nature of the property ; it may be constructive or actual ; 
the delivery of the key of a store in which it is gontained ; or an order accepted 
by the person in whose custody it is held, if at the order of the vendor, is good ev- 
idence of delivery.” 

“ Art. 2452. The tradition or delivery is the transferring of the thing sold 


“into the power and possession of the buyer.” 


“ Art. 2453. The tradition or delivery of movable effeets takes place either by 
the real tradition or by the delivery of the keys of the buildings in which they are 
kept, or even by bare consent of the parties if the things cannot be transported at 
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the time of sale, or if the purchaser had them already in his possession under an- 
other title.” , 

“ Art. 2456. In all cases where the thing sold remains in the possession of the 
seller because he has reserved to himself the usufruct, or retains possession bya 
precarious title, there is reason to presume that the sale is simulated, and with re- 
spect to third persons, the parties must produce proof that aed are acting in 
good faith and establish the reality of the sale.” 

By recurring to articles 1917 and 2243, above recited, it will appear manifest 
that the seizure of the defendant must prevail over the plaintiff’s contract of sale 
unaccompanied by delivery, unless the latter is aided by the last article cited, viz., 
2456. 

In the cases of Williams v. Franklin, 7 N. 8. 675, and Gautier v. Thomas, 4 
Rob. 435, the last named article was held to be exceptional to articles 1917 and 
2243, and we do not see very well how the articles in question can be construed 
without adopting this construction. 

The only question, then, remaining to be considered, is, whether the facts bring 
the plaintiff within the exception. We have said that the furniture was not de- 
livered into the power and possession of the plaintiff, either actually or construc. 
tively. The furniture in the different rooms of the house was susceptible of trans- 
portation, and the keys of the building, as we have already said, were not deliv- 
ered, and the furniture was not removed. 

To hold that the bona fides of the purchaser without delivery was equivalent to 
a delivery itself, would be to deprive articles 1917 and 2243 of all force; for the 
articles in question evidently refer to sales in good faith as well as all others, and 
delivery is made essential to the transfer of title as to creditors and third persons. 

In order, therefore, to avoid the virtual repeal of articles 1917 and 2243 of the 
Code by article 2456, it is necessary to take the distinction contended for by de- 
fendant’s counsel, viz., that the latter article applies only to cases where the ven- 
dor retains possession under a title, that is, some contract, such as usufruct or 
lease, giving the vendor a right temporarily to detain the property, and that a 
mere neglect to deliver on the part of vendor, or to take possession on the part of 
the vendee, is not the case contemplated by the article, although the vendor’s pos- 
session may be said, in some respects, to be precarious. 

This distinction between precarious possession and precarious title, is recognized 
by No. 27 of Art. 3522, C. C. It says: “ That possession is called precarious, 
which one enjoys by the leave of another, and during his pleasure.” 

The title which excludes the ownership, such as a lease, is also called pre- 
CARIOUS. 

The article 2456 appears to have been incorporated into the Code from the 
Spanish law, and rests upon the feigned delivery also formerly recognized by the 
French jurists. Thus it is declared by Partida Third, Tit. XXX, Law 9, “A 
man sometimes alienates his estate with a reservation of usufruct ; or after he has 
alienated it, and before he deliverg possession, leases it of the purchaser. In either 
of these cases, we say the purchaser will acquire the possession or property of the 
thing in the same manner as if he had been put in corporal possession of it. And 
so we say it would be, if he who alienated the thing had said,” ‘I consent hereaf- 
ter to hold possession in your name.’ 1 Moreau, Partidas, p. 398; see also Code 
1808, p. 350, Arts. 29 and 30. 

Pothier says : “ Every mode of causing the possession of a thing to pass to any 
one without the intervention of an actual delivery, is called a feigned delivery. 
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For example: when in donating an estate to any one, I retain it under a title of 
lease, it is a feigned delivery, because, remaining on the estate, and consequently 
without any real delivery intervening, I do not suffer the estate to pass to the do- 
nee. In fact, as we possess not only the things which we hold by ourselves, but 
those even which we hold by our tenants and lessees, and as an estate is not, prop- 
erly speaking, possessed by him who holds under a lease, but by him who holds 
the title, it follows that the donor, in making himself, by a clause in the act of 
donation, the tenant or lessee of the donee, on account of the estate which he 
donates without vacating the same, ceases to possess it, and transfers its true 
possession to the donee.” 

“Tt is the same with the clause of reservation of usufruct, either in a con- 
tract of sale or a contract of donation.” 7 Pothier, ed. 1835; Dupin, p. 453; 8 
ibid, p. 203 ; Bousquet, Dictionaire de Droit, verbis Constitut et Précaire, Dig. 
Lib. 50, I’. 27, L. 23; zbid, Lib. 43, Tit. 26. 

We conclude, therefore, that the vendor, William E. Starke, did not remain in 
possession under a precarzous title, and that the sale is invalid as against the seiz- 
ing creditor, the Bank, for want of delivery. See Hall v. Hill, 6 An. 753; Mun- 
day v. Wilson, 4 L. R. 340; 1 An. 61. 

There is no basis for a judgment for damages on the dissolution of the injunc- 
tion, because we have not the means of ascertaining the amount injoined, and 
there must be a judgment of nonsuit on that part of the reconventional demand. 

It is, therefore, ordered, adjudged and decreed by the Court, that the judgment 
of the lower Court be avoided and reversed ; and that there be judgment against 
the plaintiff’s demand, and in favor of the defendant, and that the injunction be 
dissolved, and that the Sheriff proceed to make the money under the said seizure ; 
and that the defendant’s right to damages, if any such have been sustained on ac- 
count of the wrongful suing out of the injunction, be reserved to said Central 
Bank of Alabama ; and that the plaintiff pay the costs of both Courts. 

Lanp, J., absent, concurring. 


JosEePH OvuLiser v. His Creprrors. 


A party cannot claim the payment of his demand out of the proceeds of the sale and also require that 
the sale shall be set aside and the land sold de novo for informalities in the sale. The plaintiff is not 
allowed to cumulate several demands in the same action, when one of them is contrary to or pre- 
cludes another. C. P. 149. 

The parent cannot retain the usufruct of the estate of the minor which he may acquire by his own 
labor and industry, or which is left to him under the express condition that the father and mother 
shall not enjoy such usufruct. C. C. 242. 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
Alfred Hennen, for plaintiff. H. Griffin, for appellants. 
Merricx,©.J. Since the return of the new citations of appéal, there have 


Cuyrrat Bank. 


been filed motions to dismiss the appeal, by A. Hennen, Penn and Martin and 


Louis J. Ouliber. 

It does not appear to us important to consider the numerous grounds upon 
which these motions rest. 

Among other grounds of dismissal, Penn and Martin and A. Hennen, respec- 
tively, aver that they are not creditors upon the tableau of distribution, and that 
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the judgment of the lower Court is neither for nor against them. If this be so, 
and they have been cited out of abundant caution, it is manifest that they cannot 
demand a dismissal of the entire appeal between other parties who have an inter- 
est in the judgment from which the appeal is taken. 

It will be sufficient, on their own showing, to render a judgment in their favor 
for costs. 

As to the motion of L. J. Ouliber to dismiss, we are of opinion it cannot be con- 
sidered, so long as the former answer to the appeal stands in the way. 

On the merits, we observe that the oppositions of H. V. Ouliber, of A. Hennen 
and Penn and Martin, are withdrawn. 

The case, then, stands upon two oppositions of L. J. Ouliber; one to the sale of 
the land, and the other to the tableau of distribution. | 

But as the proceeds of the land are proposed to be distributed by the tableau, 
it is evident that the two demands are inconsistent. Defendant cannot claim the 
payment of his demand out of the proceeds of the sale, and also require that the 
sale shall be set aside and the land sold de novo for informalities in the sale. 

As the opponent offered evidence of his demand for wages, and took judgment 
for the same out of the proceeds of the sale, we must conclude that he has elected 
to prosecute his opposition to the tableau of distribution. C. P. Art. 149. 

We shall, therefore, treat the opposition to the monition as withdrawn, and it 
will be unnecessary to consider the arguments addressed to us on that branch of 
the case. 

In a suit brought by the opponent upon the same demand agajnst Norbert 
Vignie, as a partner in the firm of J. Ouliber & Co., we held in June, 1859, that 
the claim set up in the opposition was antedated and unfounded. 

The District Judge was of the opinion that the additional testimony in this case 
justified a different conclusion, and ordered the syndic to pay the demand out of 
any money in his hands. The effect of this judgment seems to be to deprive the 
mortgage creditors of their mortgage to the extent of this claim upon the pro- 
ceeds of the land. The mortgage creditors and syndic appeal. 

The appellee objects strenuously to the examination of the case of Louis J. 
Ouliber v. Norbert Vignie, on file in this Court, on the ground that the District 
Judge did not have the testimony before him, and that we cannot try the case on 
original testimony. There is nothing to show that the District Judge was not in 
possession of, or conversant with that record, and we do not see any necessity of 
adding anything to what we said on the first motion to dismiss, in reference to 
the agreement of counsel there recited. 

It seems the insolvent and Norbert Vignie were partners in a steam saw and 
planing mill in the Parish of St. Tammany. The opponent was a minor son of 
Joseph Ouliber, the insolvent, and during the period of the partnership was em- 
ployed a part of the time, at least, as an engineer. 

The father made a surrender on the 4th of February, 1857, and placed his son 
on the bilan as a creditor for a balance due upon a note of $1,990. 

The opponent produces the note (as he did in the suit against Vignie) purport- 
ing to be signed by Joseph Ouliber & Co. per pro. Joseph Ouliber, and dated 25th 
day of October, 1855, for $2,840, “for services rendered as engineer and foreman 
of the Liberty Saw and Planing Mill, from November Ist, 1852, to November Ist, 
1855.” 


There is no credit endorsed upon the note. 
In the case of the opponent against Norbert Vignie, besides being satisfied of the 














NEW ORLEANS, MAY, 1861. 


want of merit in the claim upon the note, we were satisfied that damages to some 
extent were due Vignie on account of embezzlement of property, and unfaithful 
conduct as keeper of property sequestered, and we reserved to Vignie his right of 
action against L. J. Ouliber, to claim damages on this account. The appellee in- 
sists upon the plea of prescription to these damages, and contends that they can- 
not be used to compensate the claim set up by him in his opposition. 

By consent of parties, the testimony in the case of L. J. Ouliber v. N. Vignie is 
evidence in this case. It therefore remains necessary te consider, in connection 
therewith, the additional testimony offered in this case on the opposition. It con- 
sists of the testimony of W. Stein, Thomas A. Morse and Wm. Duncan, whose tes- 
timony is to the effect that the opponent was employed at the mill from the time 
it was put in operation until it was seized by the Sheriff, and that his services 
were worth from $75 to $80 per month. He was seen acting as engineer and 
manager, hiring and discharging workmen ; and he was industrious and attentive. 

The testimony of Barthelmy, however, shows that the opponent and his father 
both stated in 1853 that he was receiving no wages, and it leaves it probable that 
his capacity as an engineer extended to nothing further than ability to ran the 
saw-mill. 

A letter of N. Vignie is also in evidence, in which he proposed to Joseph Ouliber, 
the father, that the firm should give Louzs and his brother, who was, it seems, two 
years older, $30 per month ; but this proposition was not shown to have been ac- 
cepted. 

A statement shows that in 1854 the firm was paying another engineer $50 per 
month. 

In view of these facts, we see no reason to change our views as to the date of 
the note. We think it was antedated, and that if anything were due, it was for a 
sum much smaller than that claimed. But the conduct of the party is such that 
a suspicion is thrown upon his whole demand. 

It is contended, however, that the action is given the minor under Art. 242 of 
the Civil Code. ‘That article declares that “‘ the usufruct shall not extend to any 
estate which the children may acquire by their own labor and industry, nor to 
such estate as is given or left to them under the express condition that the father 
and mother shall not enjoy such usufruct.” 

This suit, it must be borne in mind, is for a claim against the father of the mi- 
nor during his minority. It has been judicially determined that the claim does 
not exist against his father’s partner. 

If it be conceded that the father can legally bind himself for the wages of his 
son during minority, yet the opponent must fail in this action, because it is not 
shown that there was such an agreement between them when the services were 
rendered, and any subsequent agreement would be but a donation, which could 
not bind the creditors. The opponent not being shown to be a creditor himself, 
cannot question the right of those upon the tableau. 

It is, therefore, ordered, adjudged and decreed by the Court, that the jelguest 
of the lower Court be avoided and reversed ; and that there be judgment against 
the said Louis J. Ouliber upon his said opposition, and that the same be rejected, 
_ and that the account filed by said syndic be homologated. And it is further or- 

dered, that said Louis J. Ouliber pay all the costs of the opposition in the lower 
Court, and the costs of the appeal, except the costs of the citations to 4. Hennen 
and Penn and Martin, which are ordered to be paid by the appellants. 

Vooruigs, J., absent. 
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Rosina E. Coitins, Wipow Iton, v. Frances Basin et al. 


The paraphernal property, which is not administered by the wife, separately and alone, is considered 
to be under the management of the husband, &c. C, C. 2362, 2363. ; 

The wife who took an active concern in the effects of the community cannot renounce the same. 

Acts which are simply administrative or conservatory, do not come here under the denomination of 
active concern. C. C. 2381, and authorities herein cited. 

Where the wife takes an active part in the effects of the commnnity—Held : That she has shown a 
tacit acceptance of the same, and the consequence of her acts is to render her responsible for cne- 
half of the claims on the community. Neither can she, after having thus fixed her liability, be 
exonerated by simply producing letters of tutorship and an inventory. 


PPEAL from the Dist. Court of the Parish of W. Baton Rouge, Robertson, J. 
Thomas Gibbs Morgan, for plaintiff. Barrow & Pope, for defendants and 
appellants. . 


Durre., J. The judgment appealed from rescinds the sale of certain slaves, 
as having been made by the plaintiff, during minority, by and with the authoriza- 
tion of her husband, who received the price ; and decrees the payment, by the de- 
fendants, of $200 per annum, as an equivalent for the services of said slaves from 
the date of the sale, March 31st, 1852, till paid. 

The defendants do not in this Court question the justice of the rescission of the 
sale, but contend : 

lst. That their ancestor having been a purchaser in good faith, they are only 
liable for hire from the time they were put in-default by the inception of the suit. 

2d. That judgment should have been rendered in their favor, as prayed for in 
their answer, against the plaintiff, as widow in community and as natural tutrix 
of the only heir of her deceased husband, for the return of the price paid for said 
slaves, $1,400, with legal interest from the date of such payment, January 4th, 
1853, till paid. 

On the first point. There can be no doubt as to the good faith of the pur- 
chaser ; and such being the case, the liability of the defendants, as the legal repre- 
sentatives of their father, Pierre Paul Babin, the purchaser of the slaves in ques- 
tion, is fixed by the Code. Arts. 3414, 3416. Besides, the plaintiff does not aver 
that she had the separate administration of her paraphernal property, but, on the 
contrary, that her husband received the price of the slaves. 1t is therefore clear 
that the plaintiff could not have claimed, in a suit against her husband, hire for 
her slaves, or the interest on their purchase money, had she ratified the sale (C. C. 
2362, 2363) ; and this being the case, it would be a gross injustice to sanction a 
proceeding which would allow the plaintiff to obtain indirectly, against an inno- 
cent purchaser and victim of her presumed passive act, a pecuniary favor which 
would otherwise be denied her. 

On the second point. The evidence shows that the plaintiff qualified as tutrix 
of her minor child, and caused an inventory to be made a few days after the death 
of her husband ; the assets being, as per the inventory, as follows: Merchandise, 
$5,817 90; rights and credits, $4,307 80; cash on hand, $400 ; total,.$10,525 70. 
It does not appear that the plaintiff has, as yet, formally accepted or renounced 
the community of acquests and gains. 

The defendants have proved, in order to show a constructive acceptance of the 
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community, that the plaintiff sold at private sale, and by simple delivery unaccom- 
panied by any written act, the merchandise, or stock of goods, to W. D. Phillips 
and H. T. Waddill, who both testify to the same effect. The witness Waddill 
adds: “She (the plaintiff) assumed the collection of the debts due, and paid such 
liabilities as were presented to her, except one.” 

It is not pretended that this informal sale was made by an order of Court. The 
mortuary proceedings are in evidence, and show that no further steps were taken 
after the close of the inventory, nor can we infer, from the testimony of the pur- 
chasers of the goods, that they treated with the plaintiff as tutrix of her child. 

It seems to us that the plaintiff has, by her deliberate acts, placed herself com- 
pletely within the scope and meaning of the 2381st article of the Code, which 
says: “'The wife who took an active concern in the effects of the community, can- 
not renounce the same. Acts which are simply administrative or conservatory, 
do not come here under the denomination of active concern.” See commentary 
of Duranton on Art. 1454 of the Napoleon Code, which is embodied, verbatim, in 
our Code, Art. 2381, vol. 14, p. 556 et seq., and particularly 23 438, 439 and 440. 

Duranton, 2 439, remarks: “The payment of funeral charges of the husband 
made by the widow, although with the funds of the community, does not either 
carry with it an active concern. The same remark applies to debts commonly 
styled trifling or clamorous, dettes criardes.” Sec. 440: “If, on the contrary, she 
performs acts which go beyond those of a simple administration,—for example, if 
she sells effects of the community without fulfilling the prescribed formalities, she 
becomes thereby an acceptor, elle se porte par cela méme acceptante ; and, in gen- 
eral, what we have said under the title of successions, on the acceptation of the 
heirs, vol. 4, chap. 5, set. 1, par. 1, is applicable to the wife.” 

The plaintiff is not charged with having fraudulently suppressed or disposed of 
any part of the community property (C. C. 2387), but with having accepted the 
community ; and the evidence fully justifies a tacit acceptance by reason of her 
active concern in the effects of the community. The consequence of her acts is to 
render her responsible for one-half of the claim of the defendant. Lynch v. Mar- 
tha A. Benton et al. 12 R.113; Cox v. Hunter’s Heirs,10 L. R. 427; C: C. 2381, 
2378. ; 

The plaintiff cannot, after having thus fixed her liability, be exonerated by sim- 
ply producing letters of tutorship and an inventory. 

The reasoning, in the two strongest authorities which, under our State jurispru- 
dence, can be invoked by the plaintiff, Selby v. Bass et al, 19 L. R. 499, and Bon- 
ner v. Gill, 5 An. 629, leads to no such conclusion, and is based on a totally dif- 
ferent state of facts. 

The defendants did not in their answer, or reconventional demand, make the 
plaintiff party, as tutrix of her minor child, and as such, administratrix of the suc- 
cession of her deceased husband ; hence we are without authority to render any 
judgment in their favor against the succession of Charles A. Ilon. We will, in 
this respect, make a reservation in their favor. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the District 
Court rescinding the sale of the slaves in controversy remain undisturbed, and that 
it be otherwise avoided and reversed. It is further ordered, that the plaintiff 
have judgment against the defendants, Frances Babin, wife of Lafayette Caldwell, 
and Magloire C. LeBlanc, as tutor of the minors, Franklin Babin, Thomas Babin, 
and Harriet Babin, for the sum of two hundred dollars per annum from judicial 
demand, 19th February, 1858, till paid. 
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It is farther ordered and decreed, that the above-named defendants have judg 
ment against the plaintiff for the sum of seven hundred dollars, with legal interest 
thereon from February 19th, 1858, till paid. 

It is farther ordered, that the right of action which the defendants may have 
against the succession of Charles A. Ilon, be reserved to them. 

It is further ordered, that the costs of the .lower Court be — by the defend- 
ants, and those of the appeal by the plaintiff. 

Voorntes, J., absent. 


SprtteR & ALLEN v. THEIR CREDITORS. 


Provisional syndics are entitled to one per cent. on the appraised value of the goods and effects con- 
fided to them as such. 

The syndics of an insolvent estate may be entitled to an allowance for the hire of a clerk employed 
by them, where they allege and prove that extraordinary skill as an accountant was required to un- 
ravel complicated accounts, left in confusion by the insolvent. In the absence of such allegations 
and proofs, the hire of a clerk employed by them must be paid for by the syndics themselves. 

A mortgage granted by the maker of a note, to one who endorses the note for the maker’s accommo- 
dation, to secure him -against liability, is not an accessory to the principal obligation, but simply a 
personal indemnity depending on the payment of the note by the endorser. The decision in the 
case of Bowman v. McElroy & Bradford, 15 An. 646, re-affirmed. 

Subrogation takes place of right for the benefit of him who, being himself a creditor, pays another 
creditor, whose claim is preferable to his, by reason of his privileges or mortgages. C. C. 2157 ; 
9 R. 476. 

When the receipt bears no imputation, the payment must be imputed to the debt which the debtor 
had at the time most interest in discharging, of those that are equally due, otherwise to the debt 
which has fallen due thougb less burthensome than those which are not yet payable. 

If the debts be of a like nature, the imputation is made to the less burthensome; if all things are 
equal, it is made proportionally. C. C. 2162. 

No amendment can be allowed in an answer to an appeal, which is not made in the Court a quo. 


PPEAL from the District Court of the Parish of St. Helena, McVea, J. 
S. W. Martin, for plaintiffs. B. J. Hamilton, for defendants. McVea & Hunt, 
for opponents and appellants. 

Durrst, J. This is an opposition to a provisional account filed by the syndic, 
Amos Kent. 

The appeal was brought up by the commercial firm of Harris & Levi of the 
city of New Orleans. 

Ist. The claim of John M. Putnam, as provisional syndic, for one per cent. ou 
the appraised value of the goods and effects confided to him as such, was properly 
allowed under the 10th section of the act, approved March 15th, 1855, relative to 
voluntary surrender, &c., p. 432. The fact that the bond-furnished by the pro- 
visional syndic was not signed by sureties residing within the jurisdiction of the 
court, cannot be inquired into for the sole purpose of defeating this claim. 

2d. The claim allowed by the lower court to Charles H. Allen, for services 
rendered at the request of the syndic, as bookkeeper &c., was fully proved, inde- 
pendently of the testimony of Allen. The evidence, we think, makes out the 
case required in Pandelly v. Creditors, 1 An. 22. 

3d. Patton, Smith & Putnam, were classed by the syndic as mortgage credi- 
tors for $10,228 52, and the oppositions to said claim were rejected by the judg- 
ment of the District Court. 

It appears from the evidence, that the insolvent debtors, Spiller and Allen. by 
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act dated March 27th 1858, gave to the commercial firm of Patton & Smith, Srusme & ALLEN 
domiciliated in New Orleans, and composed of J. F. Patton and Isaa A. Smith, Taxm Cxeprrors. 


a special mortgage on certain property, to secure and indemnify them against 
certain contemplated acceptances, &c. 

Patton & Smith, from the date of this act to the end of the following month, 
accepted largely for the accommodation of the mortgagers. 

On the Ist of May 1858, the style of the firm of “ Patton & Smith” was 
changed into the name of “ Patton, Smith & Putnam,” by reason of the addi- 
tion of John M. Putnam and John D. Murrell as members of the firm. The 
paper of Spiller & Allen, bearing the name of Patton & Smith, having ,matured 


after the formation of the new firm and the fusion of the old firm with it, was _ 


taken up and charged by Patton, Smith & Putnam to the credit of Spiller & 
Allen, together with other charges and advances made after May Ist 1858. 

These acceptances, and this account current, are in evidence, and show, after 
making all the deductions, a balance of $10,256 63 against Spiller & Allen. 

The opponents, Harris & Levi, contend in their brief: 1st. That as the mort- 
gage was granted to Patt n & Smith, and as their acceptances were taken up by 
Patton, Smith & Putnam without requiring any subrogation, they can only be 
classed for the amount allowed, as ordinary creditors. 2d. That the proceeds of 
the shipments made to Patton, Smith & Putnam, by the insolvents, should have 
been applied first to the payment of the liabilities of Patton and Smith, and that, 
had such imputation been made, the mortgage would have been fully satisfied. 

On the first point : 

It is clear that if Patton & Smith have suffered no damage, the mortgage is in- 
operative, for its primary object was to indemnify them, and not to secure the 
payment of the bills drawn by the mortgagers, in the hands of the holders. This 
point was especially made and decided by us in the case of Elam Bowman v. 
McElroy & Bradford, 15 An. 646. 

The evidence shows that all the assets and charges of the old firm were trans- 
ferred to the new association ; the indemnities held by Patton & Smith were, there- 
fore, necessarily included in the transfer. 

The acceptances of Patton & Smith became, as a consequence of the contract, 
changeable to Patton, Smith & Putnam, and when the latter took up the same, 
they became, by effect of law, subrogated to the mortgage of Patton & Smith, 
for they were under obligation to them to honor their acceptances, and hence had, 
in the sense of the Code Art. 2157, an interest to discharge the debt, as they were 
bound to do so under their contract with Patton & Smith, who were, as acceptors, 
primarily liable to the holders. 

The payment extinguished the original obligation, but gave simultaneously 
birth to an action in indemnity secured by a special mortgage ; and had no mort- 
gage been granted, the claim for reimbursement would then have been an ordinary 
one. Nicholls vy. Creditors, 9 Rob. 476. 

On the question of imputation. 

It appears from the debit side of the account current, that the aggregate 
amount of the indebtedness of Spiller & Allen is, exclusive of interest, 44,978 99 ; 
of this sum $13,739 98-100, exclusive of interest and commissions, may be said 
to be guarantied by the mortgage. 

The credit side exhibits $34,722 36, besides the difference of interest on the 
debit and credit sides, thus showing a balance of $10,256 63 still due by the in- 
solvents. 
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SPILLER s Auzxy By computing the dates of the receipts and disbursements, and applying the 
THEIR Cumeneen. fands received, by preference, to the payment of the drafts which were the cause 


of the mortgage, as on the date of their respective maturity, we find that all said 
drafts were paid, with the exception, however, of the three last ones, which ma- 
tured on the 17th, 29th and 30th of March 1859, and which amount in the 
aggregate to $2758 64. 

The question which now presents itself is, should not the above imputation be 
made, in the absence of any agreement between the parties? We find an affirm. 
ative answer in the Code, Art. 2162. See to the same effect, Dunbar v. Bulla?d, 2 
An. 817. 

The facts which controlled the decision in Wilson & Co. v. Lewis & al. 6 An. 
774, not cited by the appellees, are totally different from those presented in the 
case at bar. 

The appellees have, in their answer to the appeal, asked an amendment by the 
allowance of the attorney’s fees stipulated in the act of mortgage. This demand 
is now made for the first time, and we -cannot therefore entertain it, for the very 
obvious reason that our jurisdiction is appellate and not original. 

It is therefore ordered, adjudged and decreed, that the judgment appealed from 
be amended by reducing to the sum of two thousand seven hundred and fifty- 
eight 64-100 dollars, the amount allowed Patton, Smith & Putnam as a conven- 
tional mortgage ; and by placing the said Patton, Smith & Putnam, as ordinary 
creditors, for the excess of their demand, that is to say, for seven thousand four 
hundred and sixty-nine 88-100 dollars ($7469 88) ; the judgment being otherwise 
hereby affirmed. It is further ordered that Patton, Smith & Putnam pay the 
costs of this appeal. 


Pérosine LeBianc v. Evemne Berrant et als. 


An error of fact, whether proceeding from fraud or not, is always subject to re-examination at the 
instance of the party aggrieved by the error. 

Any remission made to heirs Is an advance on their portion in the succession, and is, therefore, sub- 
ject to collation. C. C. 1307, 1308, 1309, 1310, 1311. 

A debt to the succession, not yet due, is susceptible of partition. 


PPEAL from the District Court of the Parish of St. James, Lawes, J. 
Geo. S. Lacey and J. K. Gaudet for plaintiff and appellant. J. H. Ilisley, 
Berault & Legendre & Mills, for defendants. 

Bucaanan, J. Plaintiff is the sole surviving issue of the first marriage of 
Madelaine Dubon by her first marriage with Silvain LeBlanc. 

Defendants are half-brothers of plaintiff, issue of the second marriage of her 
mother with Auguste Bertant. 

Plaintiff sucs for a partition of the succession of her mother ; she prays that 
the basis of said partition, and the interests of the several heirs, be fixed by judg- 
ment of the court ; that the defendants Eugene Bertant, Auguste Philibert Bertant, 
and Trasimon Bertant, be jointly and severally decreed to be indebted to the 
succession of their deceased mother, in the following amounts, and be held to 
collate the same in the partition, to wit : 

Ist. $19,000, (nineteen thousand dollars), with 8 per cent. interest from Ist 
April 1855 until paid. 
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2d. $50,000 (fifty thousand dollars,) payable fifteen years from March 10th 
1854, or sooner, if the law will permit, with 8 per cent. interest from 1st Jan- 
uary 1854, until paid. 

3d. $10,266 66-100 (ten thousand two hundred and sixty-six dollars, sixty-six 
cents), with 5 per cent. interest from 10th March 1854. 

4th. $500, (five hundred dollars) for } family coach, &c., appropriated by 
them. 

Plaintiff further prays that Augustus Philibert Bertant be decreed indebted to 
the guccession in the sum of eight hundred dollars, price of slave Lucie, purchased 
by him from his mother on the 26th July 1858, with 8 per cent. interest on in- 
stalments of price from maturity ; that widow Bertant’s succession be decreed 
to be indebted to plaintiff in the sum of eleven hundred and fifty dollars, for 
interest of plaintiff in the succession of her deceased brother, Jean Baptiste 
LeBlanc, with interest of 5 per cent. from the date of her mother’s decease (the 
usufructuary), August 11th 1858 ; that plaintiff be charged with the price of the 
slaves Celestine and Philippe ($1000,) bought of her mother, on the 26th July 
1858 ; that after fixing the basis of the partition and the collations to be made, the 
whole matter be referred to the Recorder of St. James parish to make the parti- 
tion according to law, and the legal rights of the parties, and for general relief. 

The answer of defendants denies their liability to collate the four first items 
above stated. The last of those items, the family coach, is not insisted on in 
this court. 

Defendants had judgment in the District Court, and plaintiff appeals. 

The decision of the cause involves three principal facts. 

Ist. Have defendants paid a note subscribed by them in favor of their mother, 
for the sum of nineteen thousand dollars, price of property purchased by them 
from her on the 18th October 1853 ? 

2d. Did defendant really pay in cash to their mother, the sam of ten thousand 
two hundred and sixty-six dollars, sixty-six cents, on account of sale of property 
by their mother to them of date the 10th March 1854? Or did not this amount 
enter into the amount of the loan of the same date by their mother to them, and 
was there not an error committed therein to the prejudice of their mother, caused 
by a fraudulent concealment and advantage taken of their mother’s ignorance, on 
the part of the defendants ? 

3d. Was the sum of sixteen thousand dollars, aggregate amount of four re- 
ceipts for interest on the loan of fifty thousand dollars, really paid by defendants 
to their mother ? 

I. The affirmative of this question is maintained by the counsel of defendants, 
firstly, upon the presumption arising from the possession of the note by them. 
But this presumption is of little or no weight in the present case, in view of the 
position of the parties. The note was made on the 18th October 1853, payable 
in all the month of March 1855. The payee, Mrs. Widow Bertant, was a very 
aged person, and illiterate. She lived with her sons, the makers, from the time 
this note was made, until her death, three years and four months after its matu- 
rity. She necessarily depended upon her sons for the transaction of her business, 
and her papers have always been within their reach, if not in their custody. 

Secondly, defendants rely upon a certificate of the Recorder of the parish of St. 
James, showing that the mortgage to secure the payment of this note, was erased 
and cancelled upon his registers on the 12th December 1856. But this certificate 
does not state that this erasure was made upon a formal acquittance and release 








296 
I#BLanc 
BERTANT. 





\ 
SUPREME COURT OF LOUISIANA. 


of the mortgage. Therefore, we must presume that it was erased by the Re. 
corder upon the production of the note to him by the makers (he being also the 
notary before whom the act of mortgage was passed,) in accordance with the 
3346th article of the Civil Code. This certificate, therefore, proves nothing more, 
in regard to the payment of the note, than that defendants were in possession of 
the note on the 12th December 1856 ; and adds nothing to the presumption des- 
irable from their possession of it on the trial of this cause. 

Thirdly, the counsel of defendants argue, that the payment and satisfaction of 
the note in question must be inferred from the certificate of mortgages anngxed 
to, and copied in, the notarial act of mortgage granted by the defendants to Lobit 
& Charpentier, on the 15th January 1857 ; to which act the widow Bertant was 
a party. But it will be found, that there is nothing in this act, nor in the cer- 
tificate of mortgages, which necessarily implies an acknowledgment of payment 
of the $19,000 note on the part of the widow Bertant. 

This certificate of mortgages, indeed, makes no mention, (among the numerous 
mortgages which it recites,) of the mortgage granted on the I8th October 1853, 
to secure the payment of this note. We have already seen that that mortgage 
had been erased about a month previous to the certificate. But nothing more 
can be inferred from this, even supposing the Widow Bertant to have been partic- 
ularly informed of the contents of the certificate, than that she was aware that her 
sons had caused the mortgage to be erased, that the auxiliary obligation of mort- 
gage had been released, but by no means, that the principal obligation evidenced 
by the note, had been satisfied. The act itself, to which the certificate was ap- 
pended, affords almost a conclusive presumption of the contrary. For the de- 
fendants, August Philibert Bertant, Eugene Bertant, and Trasimon Bertant, 
appear before the notary, and declare “ that they are engaged in the cultivation 
of sugar, and that in conducting the said business they require the aid of the 
firm of Lobit & Charpentier, merchants in New Orleans, in making them advances 
in money and supplies, and in accepting their drafts on said firm, and to secure 
the said firm in making them the said advances to the amount of fifty-five thous- 
and doltars, they give Lobit & Charpentier a mortgage on their two plantations, 
in St. James and Assumption, with the slaves, &c., thereupon. And in order tc 
facilitate her sons in obtaining these advances, the widow Bertant intervenes in 
the act and consents that a mortgage held by her upon the same property, for the 
security of a loan upon interest for $50,000, having many years to run, recorded 
10th May 1854, shall be postponed to that granted by her sons to Lobit & Char- 
pentier. Her other and earlier mortgage to secure the note of $19,000 did not 
figure upon the certificate of mortgage, having been cancelled a month previous- 
ly. But the cancellation of this mortgage, bearing as it did upon a debt, past 
due and exigible, was perhaps essential to the defendant, for procuring the ac- 
commodations from their merchants, of which they stood in need. The same 
motive which influenced their mother to give a lower rank to her other mortgage 
security, namely, the desire to aid her sons in their business, would naturally ac- 
count for her consent to the release of the mortgage securing a note, which she 
had not pressed at its maturity, against the makers. 

Against the presumption of payment attempted to be drawn from the circum - 
stances above mentioned, it is urged that the evidence renders it incredible, if not 
impossible, that the defendants should have really and truly paid the nineteen 
thousand dollar note. The defendants are found in possession of this note, for the 
first time, on the 12th December 1856, one year and eight months after its ma- 




















NEW ORLEANS, MAY, 1861. 


turity. If they paid it on that day, it amounted, with eight per cent. interest 
from maturity, to twenty thousand and forty-five dollars. Now, it is proved that 
all the resources of the defendants were derived from their two sugar plantations ; 
and that all their crops went through the hands of their factors, Lobit & Char- 
pentier. We have in evidence all their accounts with those factors during the 
whole period embraced in these transactions ; and those accounts furnish no 
trace of this large sum which is said to have been paid. On the contrary, at the 
very time that the mortgage is released, we find the Bertants declaring themselves 
to @e in need of large advances from their factors, and mortgaging their property 
to obtain such advances. ‘The conclusion which we have drawn from the whole 
of this evidence is, that the first question of fact should be answered in the nega- 
tive. 

TI. On the LOth March 1854, three large cash transactions, evidenced by as 
many notarial acts, took place between the widow Bertant and her sons, the de- 
fendants. First, she sold her interest in the community of acquests of her second 
marriage, to them. for thirty-eight thousand and thirty dollars, cash. Second, 
she sold to them her undivided half of certain lands and slaves, for ten thousand 
two hundre.! and sixty-six dollars, sixty-six cents, cash, (exclusive of the assump- 
t.on of certain debts due by her.) And third, she lent to her sons a sum of fifty 
thousand dollars (cash,) to be repaid in fifteen years, they paying in the mean 
time interest yearly for the use of the same. It would thus seem that forty-eight 
thousand two hundred and ninety-six dollars were paid over by the defendants to 
their mother, who immediately paid it back to them with the addition of seven- 
teen hundred and four dollars, to make up a round sum of fifty thousand dollars. 
It is not likely that these large sums actually changed hands twice on this oc- 
casion. ‘The true state of facts would rather seem to be, if there were no other 
outstanding transactions between the parties, that the cash price of the property 
sold had been invested, by consent of parties, in a simultaneous loan of a like or 
similar amount to the purchaser. But plaintiff has proved, (and it is not denied,) 
that the defendants had at that time in their hands an additional sum of twelve 
thousand dollars belonging to their mother, being so much loaned to them by her, 
twe weeks previously, (24th February 1854) to pay for the plantation bought by 
them in assumption of the succession of Barilleau. 

Plaintiff contends that the fifty thousand dollar loan is made up of 


Ist. The interest of widow Bertant in the community................ $38,030 
ee ee . .  cocesbendheresaaehneeenena PRA 12,000 
$50,030 


And the petition charges that it was the effect of error on the part of her 
mother, produced by fraud on the part of the defendants, that the item of 
$10,266 66, which is the subject of our present inquiry, was not included in 
the loan on mortgage, which would have been thus swelled up to the amount of 
$60,296 66 instead of $50,000. The District Judge has rejected this portion 
of plaintiff's petition, on the ground of its being tantamount to a plea of non 
numerala pecunia, which Mrs. Bertant would not be allowed to make without a 
counter letter, and which plaintiff standing in the rights of her mother, cannot 
make. We do not concur in this view of the case. An error of fact, whether 
proceeding from fraud or not, is always subject to re-examination at the instance 
of the party aggrieved by the error. In the present case, we are not satisfied 
that defendants have practised any fraud or wilful concealment in their settlement 
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of accounts with their mother, on the 10th of March 1854. But there certainly 
has been an error, to an amount about equal to the amount mentioned in this 
question. We conclude that the defendants ought to collate that amount in 
partition. 

III. The mortgage loan of $50,000 bore interest at the rate of 8 per cent., or 
$4000 per annum from the Ist January 1854, payable yearly. There are four 
receipts for the payment of this interest given in evidence, each for four thousand 
dollars. Three of them are dated on the same day, the 3d- April 1857, and are 
for the interest of the years 1854, 1855, and 1856 respectively ; and the fourth is 
dated 1st June 1858, aad is for the interest of the year 1857. They are signed 
with the ordinary mark of the widow Bertant, and by several witnesses. 'T'wo of 
the subscribing witnesses of these receipts have proved that the amount specified 
in them was counted to widow Bertant, who took the same into her possession in 
their presence. These large sums have disappeared without leaving any trace. 
Mrs. Widow Bertant is proved to have been very economical, living entirely at 
home, and having no expenses. It appears reasonable to expect that so large a 
sum as twelve thousand dollars, received on the 3d April, 1857, would have been 
put in some safe place of deposit. The evidence forbids the belief that it has 
been spent by the old lady; and if she had lost it, it would certainly have been 
missed, and would have been the subject of search and enquiry. Then, as to the 
smaller sum of four thousand dollars paid on the Ist of June, 1858, about two 
mouths before the death of the widow Bertant, this also disappeared ; for there 
was no money whatever found when the inventory was made, in the month of 
September following. Other evidence shows that Mrs. Bertaut kept little or no 
money about her. The only reasonable inference from all this is, that the for- 
mality of counting down ona table the sums expressed in these receipts, and 
putting them into the hands of the widow Bertani, in the presence of witnesses, 
was only intended to cover a remission of the debt for interest for the years ex- 
pressed. Her age aud infirmities made it necessary that the persons with whom 
she lived, her children, in whom we cannot doubt she reposed all her confidence, 
should be the depositaries of her funds. 

If she intended, as we presume from the facts just alluded to, to make a remis- 
sion to the defendants of this interest, such remission is considered as an advance 
on their portion in her succession, (C. C. Art. 1307) ; .aud is therefore subject to 
collation (1308). See also articles 1309, 1310, 1311. 

A question of law remains—whether the debt of fifty thousand dol'ars, for 
money lent by widow Bertant to her sons in 1854, payable the lst January 1869, 
is susceptible of partition between the heirs of widow Bertant, before the matu.- 
rity of the debt. 


No reason is perceived by us why this partition may not be made at once. 

The allegations of the petition in relation to the indebtedness of the plaintiff, 
and of Auguste Philibert Bertant, defendant, to the succession of their mother for 
slaves purchased by them from her, on the 26th July, 1858, and in reiation to 
the indebtedness of the succession to plaintiff for her rights as heir of her deceased 
brother, Jean Baptiste LeBlanc, are not disputed. ‘Those claims will therefore be 
allowed in partition. 

It is therefore adjudged and decreed, that the judgment of the District Court 
be reversed ; and that the parties be referred to the Recorder of the parish of 
St. James, to make a partition of the estate of their ancestor, Mrs. Widow Au- 
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guste Bertant, upon the basis, and subject t the collation: preseribed in the fore- 
going reasons for judgment; and that the costs of this appeal be paid by the 
defendants and appellees ; the costs of the court below to be paid by the mass. 
Lanp, J., absent, concurring. 
Dorret, J., recused himself. 


Martnua A. Garpner v. Roperr A. MontaGne. 


In case the debtor refuse or neglect to accept an inheritance, to the prejudice of his creditors, they may 
accept the same, an | exercise all his rights in the manner provided for under the title of successions ; 
and they are authorized, by virtue of the action given by this section, to exercise all the rights 
which the debtor could do for recovering possession of the property to which he is entitled, in order 
to make the same available to the payment of their debts. C. C. 1985, 

An heir who subsequently accepted the succession of his mother, after his creditors had been substi 
tuted, cannot be received to inquire, at least as against a third innocent possessor, into the legality 
of the proceedings which transpired before the acceptance. C, C. 1014, 1024. 


A PPEAL from the District Court of the Parish of Madison, Farrar, J. 

\ M. Wallace, for plaintiff and appellant. A. R. Hynes, for defend- 
ant. 

Durret, J. The plaintiff, as tutrix of her minor children, issue of her 
marriage with Ashiel Gardner, is appellant from a judgment rendered, 
on the verdict of a jury, adversely to her pretentions. 

Jemaima Gardner, the mother of said Ashiel Gardner, made a will dis- 
posing of all her property to the exclusion of her son, but bequeathing 
to his wife, the plaintiff, an amount which would have been equal to the 
share of her son, had she died intestate. This will was duly admitted to 
probate. Prior to the date of said wili, Robert Ingram, Jasper Ingram, 
and Mary Ingram, wife of Clerman J. Ingram, had obtained a judgment 
against Ashiel Gardner; and after the probate of the will of Jemaima 
Gardner, they instituted an action against said Ashiel Gardner and wife, 
and all the legatees and legal heirs of the testatrix. They averred that 
their debtor had no apparent property to satisfy their judgment; that he 
had neglected to accept the succession or to demand his legitime, and 
they concluded by asking the reduction of the legacies to the disposable 
portion, and to be allowed to claim the legitimate portion of Ashiel Gard- 
ner in his stead. 

All the defendants joined in an answer denying the right of the plain- 
tiffs to attack the testamentary dispositions, or to claim a reduction. On 
the above issues, the District Judge rendered a judgment on the 5th of 
May, 1852, recognising the judgment of the said Robert Ingram et al. 
against Ashiel Gardner, and decreeing ‘‘ that plaintiffs be substituted to 
the rights of Ashiel Gardner in the succession of his mother, Jemaima 
Gardner, for the above mentioned sums, and that the will of Jemaima 
Gardner attacked in this case is null and void.” 

This judgment was satisfied, in part, by the seizure and sale on the first 
Saturday of February, 1853, of all the right, title and interest of the debt- 
or, Ashiel Gardner, in the property of the succession of Jemaima Gard- 
ner, his deceased mother. 
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The object of the present suit is to evict the defendant, who is a third 
possessor, of a portion of the property thus transferred by the Sheriff in 
February 1853, because the sale was not made at the time and place 
required by law, and because the undivided fifth interest of Ashiel Gard- 
ner was adjudicated to the administrator of the succession of Jemaima 
Gardner. 

The judgment of the 5th of May 1852, had, before the death of Ashiel 
Gardner, and as against him, acquired, by the lapse of time, the force of 
the thing adjudged, and it is not, therefore, within our province to in- 
quire into its soundness. 

This last mentioned judgment was, evidently, based on the articles 
1014 and 1985 of the Code, and hence earried with it all their conse- 
quences, one of which was to put the plaintiffs in the place and stead of 
their debtor until they had obtained a full satisfaction of their claim. 

Ashiel Gardner, it is true, might have subsequently accepted the sue- 
cession of his mother; but such an acceptance could not have affected his 
substituted creditors, and still less the rights already acquired by third 
persons on the property of the succession under proceedings provoked 
by those who had been judicially substituted in his place; from whence 
we conclude that Ashiel Gardner could not have been received to inquire, 
at least as against a third innocent possessor, into the legality of the pro- 
ceedings which transpired before the acceptance. Such, it appears to us, 
is the inevitable effect of the articles 1014 and 1024 of the Code. 

And as the children of the plaintiff claim through their father, Ashiel 
Gardner, they cannot be placed in a more favorable position. 

For the reasons assigned the judgment of the District Court is affirmed, 
w.th costs in both courts. 

Voorutes, J., absent. 





Rosert K. Waker v. James H. WInerienp. 


Where answers to interrogatories are not responsive, they will be taken for confessed, 


PPEAL from the Dist. Court of the Parish of St. Helena, Wilson, J. 
Pond, Taylor & Hunter, for plaintiff and appellant. Thompson & 
Russell and G. W. Martin, for defendant. 

Durret, J. The plaintiff having endorsed a draft drawn by the mas- 
ter of the steamer Iroquois, paid it after protest, and now seeks his pay- 
ment from the defendant as owner of the vessel. 

The plaintiff was at the date of the execution of the bill and of his en- 
dorsement, the clerk of the steamer, and it may be assumed that he was 
a surety or guarantor. 

The defendant_propounded certain interrogatories to the plaintiff, the 
fourth of which is as follows: 

**Did you not know that at the time of the transfer, and at the time 
you endorsed said bill of exchange, said boat belonged to and was the 
property of James A. Trice, or of Wingfield, Trice & Co?” 

The word transfer, in the above interrogatory, alludes to the transfer 
of the steamer Iroquois from C. M. Blackman to the defendant. 
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The plaintiff answered: ‘‘I was requested, shortly previous to my en- 
dorsing the bill of exchange sued on, by defendant to have the boat in- 
sured as his property, if I could get it done at Nashville.” 

This answer not being responsive, the interrogatory was, on a regular 
rule, taken for confessed, and the District Judge, considering no doubt 
that the defendant was, to the knowledge of the plaintiff, only the nomi- 
nal owner of the steamer,-rendered judgment in favor of the defendant. 

It is evident from the above erposé, that the plaintiff has no cause of 
action against the defendant. 

Judgment affirmed. 
Voorntes, J., absent. 


A. A. Larorest v. W. D. V. Downrne. 


In 1844, the Secretary of the Treasury, Judge Bibb, decided that patent: ought to issue to those holding 
the Houmas claim for the lands between those already patented and the Manchac ; but on the 7th of 
January following, Congress, by a Joint Resolution of both Houses, prohibited the issuance of evi 
dence of title upon that ‘* Spanish land claim.’? FoPa history of this class of cases, vide Foley v 
Harrison, 5 Annual, 75, 

In the case of Carroll vy. Safford, 3 Howard, 46, the Supreme Court of the United States decided that laods 
when sold, are no more the property of the United States than lands patented. 


PPEAL from the Dist. Court of the Parish of Point Coupee. Me Vea, J. 
A Adam Beaity, for plaintiff and appellant. 2. I/. Fenner & 2. H. 
Bradford, and F. H. Farrar, for defendants. 

Merrick, C. J. This suit is brought to recover of the defendant 161.86 
acres of land, forming a part of his plantation, which has been in the pos- 
session of himself and vendors since 1840, if not since 1835, the date of the 
original entry at the Land Office. 

The land is situated upon the eastern bank of the Bayou Fordoche, 
in the Parish of Point Coupee, and is lot No. 60, in township No. 5, 8., 
range 8, east. It was entered for Henry Turner and John M. Pelton, as 
assignees of Marie Dugas and Alexis Brasset, on the first day of September, 
A. D. 1835, and the price, $202 32, having been paid, a patent certificate 
issued in their favor. Turner and Pelton sold to John A. Quitman, May 
29th, 1840, several lots of land, including the one in controversy, for the 
sum of $20,000. Gen. Quitman sold, on the 17th of February, 1842, the 
land in question with certain other lands, a part of the lands bought by 
him of Turner and Pelton, for $11,334 80, to the defendant, Wm. D. V. 
Downing. The patent never issued in favor of Turner and Pelton, and 
the entry was canceled at the Land Office, on the books of the office, wnder 
the following circumstances: 

The original preémption claim of Dugas and Brasset was for 148.08 acres, 
lying upon Bayou Manchac, and supposed to be within the Houmas grant. 

In 1829 Mr. Graham, Commissioner of the General Land Office, decided 
that the lands lying upon the Amite river and Bayou Manchae were public 
lands, and not within Houmas’ grant, which was considered as confirmed 
to the depth of one and a half leagues only, and patents issued accord- 


ingly. Thereupon, the lands on the Manchae were deemed to be pub- 
lie lands. 
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On the fourth of July, i835, Marie Dagas and Alexis Brasset entered 
the 148 acres, in virtue of a settlement made thereon in 1833, prior to the 
passage of the Act of Congress of 19th June, 1834, which authorized the 
preémption. They became entitled (having both settled upon the same 
quarter section) to ‘‘a float,” or sufficient land elsewhere to make the 
complement of a quarter section to each. This float, which was located 
upon the land in dispute, was transferred to Turner and Pelton in Sep- 
tember, 1835, and the patent certificate above referred to issued to them 
and in their names on the 17th of October, 1835. 

In 1844, the Secretary of the Treasury, Mr. Bibb, decided that patents 
ought to issue to those holding the Houmas claim, for the lands between 
those already patented and the Manchae, but on the 7th day of January 
following, Congress, by a Joint Resolution of both Houses, prohibited the 
issuance of evidence of title upon that ‘‘Spanish land claim.” 

Brasset, notwithstanding the previous sale by himself and Marie Dugas 
of the float to Turner and Pelton, sold for the sum of $30 to George W. 
Waterston, his right both to the float and the primary claim, and the 
money, notwithstanding the outstanding patent certificate in the names 
of Turner and Pelton, seems to have been refunded, or rather paid to 
George W. Waterston, and the enfry on the books at the Land Office was 
‘canceled. 

The plaintiff, availing himself of this state of things, obtained, in 1855, 
a patent for the land from the State of Louisiana, as swamp land. 

The District Judge was of the opinion that the purchase of the land by 
Dugas and Brasset was valid, not only because it was uncertain that their 
primary claim was within Houmas’ grant, but also because the land bought 
under the float was subject to private entry at the Land Office. He gave 
judgment, consequently, for the defendant; and plaintiff appeals. 

In this Court a great variety of intricate questions have been discussed 
in the elaborate briefs filed by counsel; but, with the exception of the 
return of the money to Waterston, and the want of a patent by defendant, 
the case is analogous to the case of Foley v. Harrison, 5 An. 75. As the 
Acts of Congress are referred to, and the history of this class of cases is 
given in that decision, we shall refrain from repeating what is there said, 
and spare ourselves the labor of swelling this opinion by incorporating 
into the same an analysis of the complicated matters involved in the Hou- 
inas grant; and we shall abstain also from expressing any opinion further 
upon the validity of that title as it now exists. 

We think it is clear, that after the patent certificate issued to Turner 
and Pelton for lot 60, in township 5, range 8, east, Brasset (who had 
only been part owner) could not deprive them of their equitable right by 
any transfer he could make to a third party. 

In the case of Carroll vy. Safford, 3 How. 46, the Supreme Court of the 
United States said: ‘‘ Now, lands which have been sold by the United 
States, can in no sense be called the property of the United States. They 
are no more the property of the United States than lands patented. So 
far as the rights of the purchaser are considered, they are protected under 
the patent certificate es fully as under the patent. Suppose the officers 
of the Government had sold a tract of land, received the purchase money, 
and issued a patent certificate, can it be contended that they could sell it 
again, and convey a good title? They could no more do this than they 
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could sell land a second time which had been previously patented. When 
sold, the Government, until the patent shall issue, holds the mere legal 
title for the land in trust for the purchaser, and any second purchaser 
would take the land charged with the trust.” 

In the case of Foley vy. Harrison, 5 An. 90, this Court said: ‘* We are 
not prepared to concede that the entries were originally made in violation 
of law. The proviso of the Act of 1811 is, that until the final decision of 
Congress thereon, no tract of land shall be offered for sale, the claim to 
which has in due time and according to law been presented to the Recor- 
der of land titles in the District of Louisiana, &c. It is true that the 
Houmas claim had been thus presented. But the plaintiff admits that it 
was acted upon and confirmed by the Act of 18th of March, 1814. This 
confirmation satisfied the proviso of the Act of 1811.” 

The District Judge has decided, and we coneur with him in his conclu- 
sion, that the proof does not satisfactorily show the primary claim of Du- 
gas and Brasset to have been within the Houmas grant, as confirmed by 
Congress prior to their entry. 

As a consequence, the patent certificate of Turner and Pelton, which 
has never, as We perceive, been canceled in the hands of defendant, will 
protect the latter against the plaintiff's title. 

It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower Court be affirmed, and that the plaintiff pay the 
costs of the appeal. 

Vooruies, J., absent. 
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W. H. Netson w E. Bearp et als. 


The failure of the clerk to issue, or of the Sherif! to make, the service of citation of appeal, or the ne 
glect of the latter to make his return, cannot be attributable to the appellant : who, in such a case 
will be allowed further time to cite the appellee. 


4 PPEAL from the Fifth District Court of New Orleans, Kggleston, J. 
A Cutler &@ Thomes for plaintiff. 7. A. Bartlett, for defendant. 

Durrren, J. The appellee complains that he was not cited to answer 
the appeal. . .. 

The appeal was regularly taken, the bond was given in due form, the 
citation issued in time, and the transcript was seasonably filed. 

The failure of the Sheriff to make the service of the citation, or his ne- 
glect to make his return, cannot be attributable to the appellants. Lewis 
v. Hennen et al., 13 An. 259. 

It is, therefore, ordered, adjudged and decreed, that the rule be dis- 
charged, and that this cause be continued until the fifst Monday of No- 
vember cighteen hundred and sixty-one, in order that the appellee may 
be cited to answer the appeal on the day last named. 

Voorutes, J., absent. 
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Succession or Joet Foster.—S. R. Corxern, Adm’r. 


Phe Act of 1855, section 9, prescribes that “ no account shall be homologated by the Clerk of the Court 
until it shall have been duly notified, at least thirty days in the manner required by law.” For which 
manner in all judicial proceedings, vide Revised Statutes, p. 4. 


PPEAL from the District Court of the Parish of St. Helena, Wilson, J. 
A M. M. Smith, for appelllant. 2. P. Ellis, contra. 

Bucuanan, J. This is an appeal from a judgment of homologation of 
an account of administration. The appeal is taken by one of the heirs, 
The judgment.of homologation was rendered by a clerk of court. 

Applicant complains that the homologation of the account was not pre- 
ceded by the thirty days’ notice required by the Act of 1855. 

The account was filed 25th November, 1859. On the same day, an or- 
der was made by the Clerk of the District Court, ‘‘ that due and legal ad- 
vertisement be made, and legal notice be given of the filing of the ae- 
count.” It is in proof that a notice was made out and signed by the dep- 
uty clerk of the court on the first December, 1859; and that a copy of said 
notice was handed to the editor of a newspaper published in the parish 
on the same day. But there is no proof that this notice was ever pub- 
lished. 

The Act of 1855, page 50, section 9, (Phillips’ Revised Statutes, p. 80) 
prescribes that ‘‘no account shall be homologated by the clerk until it 
shall have been notified, at least thirty days, in the manner prescribed by 
law.” 

The first section of the act relative to judicial advertisements, of 1855, 
page 80, (Phillips’ Revised Statutes, page 4) provides that ‘in all cases 
in which advertisements are required to be made in relation to judicial 
proceedings, &c., they shall be published in a newspaper printed in the 
parish in which the judicial proceedings are carried on,” ce. 

The law in regard to notice does not appear to have been complied with 
in this instance. 

[t is, therefore, adjudged and decreed, that the judgment of homologa 
tion of the account of administration filed herein, be reversed and avoid- 
ed; and that the cause be remanded to the District Court, for notice by 
publication, and for other proceedings according to law; and that the 


costs of this appeal be paid by the appellee. 
LAND, J., absent, concurring. 
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Ropert W. McRae v. His Crepirtors. 


Debts due for necessary supplies furnished to any farm or plantation, are privileged on the product of 
the last crop, and the crop at present in the ground, . 

A repairer of carts, wagons, &c., has no privilege upon the proceeds of the sale of a plantation on which 
they were used. 

An overseer has no privilege on the crop of the year subsequent to his services, unless the crop was in 
the ground. ; 

An engineer has nv privilese by the Code, and a seizure gives him none. The creditor of an insolvent 
cannot litigate his demaud for a privilege in a separate suit against the syndic. See cases cited. 

The creditor cannot be allowed two privileges on the same thing, so as to draw a double dividend from 
two different funds. Workmen, and persons furnishing materials, have no privilege when their claim 
is over $500 and the agreement has not been reduced to writing and registered with the Recorder of 
Mortgage: 

Novation does not take place uuless by the terms of the agreement, or a full discharge of the original 
debt. Vide cases and articles cited, 

The declarations of the parties to a public act caunot be contradicted by parol testimony introduced by 
the party who has made those declarations, unless upon allegation and proof of fraud, duress or error. 


PPEAL from the District Court of the Parish of Point Coupee, Far- 
rar, J. Clarke & Bayne, tor syndic, appellee. P. H. Farrar, P. 
A. Roy, and T. J. & W. H. Cooley, for appellants and others. 

Bucuanan, J. This is an appeal from a judgment upon oppositions to a 
tableau of distribution. 

I. McKleroy & Bradford, appellants, object to the allowance of a privi- 
lege to Louis Fabre, on the crop of 1857, for barrels furnished and made 
to contain molasses. 

The privilege is claimed under the amendment to the first paragraph of 
the article 3184 of the Civil Code (Phillips’ Rev. Stat. 80), which reads as 
follows: ‘‘ Debts due for necessary supplies furnished to any farm or plan- 
tation, are privileged on the product of the last crop, and the crop at 
present in the ground.” 

The privilege appears to have been properly allowed. 

II. The same remarks apply to the claim of Thomas Claycomb. The 
supply being provided, and being not unreasonable, the presumption was in 
favor of the claimant; and the burden of proof that they were not used 
was on the opponent. 

III. John Donner repaired carts, wagons, &c. He is allowed a privi- 
lege on the proceeds of the sale of the plantation. We have been referred 
to no law granting such a privilege. Gayarré v. Trennard, 9 An. 254. 

IV. Newsom has judgment with privilege on the crop of 1858, for the 
hire of slaves in 1857. This should be reversed, under the decision of this 
Court in 12 An. 483. 

V. T. C. Dial has judgment, with privilege on the crop of 1858, for 
overseer’s wages on the plantation of the insolvent in the year 1857. Un- 
der the expressions of the article 3184 of the Code, as interpreted by us in 
the cases in 12th and 13th Annual, Mr. Dial is not entitled to the privi- 
lege. His year of service as overseer expired on the Ist SamANy, 1858. 
At fhat time, the crop of 1858 was not in the ground. 

VI. G. A. Garron, engineer, has been allowed privilege for sixty dollars 
for his wages, upon two hogsheads of sugar. He has no privilege arising 
from the nature of his claim, and the seizure which he caused to be made 
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gave him no privilege, for the reasons stated in Tenny v. Prorosty, 14 
Annual, 221. , 

VIL. Thompson, Hieronymus & Co. sold the insolvent a lot of mules for 
$3,580 in August, 1857. These mules have been sold separately by the 
syndic, and their proceeds ($1,416) have been allotted to T., H. & Co. 
under the privilege of vendors. For the balance of the price, the claim- 
ants have been allowed the privilege of ‘‘ necessary supplies” upon the 
erop of 1858. Of this allowance, the appellants complain, and we think, 
with reason. The creditor cannot be allowed two privileges on the same 
thing, so as to draw a double dividend from two different funds. The sep- 
arate sale at his instance, and his appropriation of the price, exhausted 
his privilege. Besides, these mules were sold in 1857, and gave no privi- 
lege by law upon the crop of 1858; supposing them to be supplies under 
the article 3184. 

VITL. Henry Tenny claims $952 for timber furnished and labor done on 
the sugar-house of R. W. McRae. But he has no privilege for this work, 
which exceeded $500, inasmuch as his contract was not reduced to writing, 
nor registered. C. C. 2746, 3239. 

IX. Ward & Co. sold lumber to McRae in October and November 1857, 
to the amount of $363 79, which was used in repairing the sugar-house of 
the insolvent. They oppose the tableau, and ask a privilege upon the 
sugar-house, which has been granted them. C. C. 2743, et seq; 3239, 3216. 
Prescription of Ward & Co.’s privilege interrupted by the stay of proceed- 
ings of McRae, and the privilege was properly allowed. 

X. G. B. Miller sold lumber to McRae the insolvent in 1857, which was 
used for repairing buildings and making coolers. The coolers are a part 
of the building (a sugar-house). Privilege was properly allowed for the 
portion of this claim which was not prescribed by the lapse of six months 
from date of supplies. - 

XI. It is contended by appellants, that Brady, Gorman & Co., appel- 
lees, were incorrectly ranked by the judgment of the District Court as 
creditors, by judgment, of the insolvent. They urge that this judgment 
was novated by certain drafts, of about an equal amount, drawn by the 
insolvent on Brady, Gorman & Co., which were negotiated, and, at matu- 
rity, taken up and paid, by the latter. The evidence of this alleged nova- 
tion is supposed to be found in the following letter: 

‘*New Orteans, June 11, 1856. 
“R. W. McRae, Point Coupee: 

‘‘Dear Sir,—We will thank you to sign the enclosed drafts on us for 
$13,000, at seven and nine months date. We wish to negotiate them, and 
reimburse ourselves as far as they go, for moneys advanced on your ac- 
count. This course you supported when our Mr. Brady last saw you, and 
as it will not in any manner increase your liability to us, as the proceeds 
will be credited to your account, we will ask you to forward them to us 
immediately. Very respectfully, yours, 


‘* Brady, Gorman & Co.” 
We do not perceive, in the expressions of this letter, such distinct ac- 
knowledgment or admission that the drafts in question were to be taken 
by the writers in payment ard discharge of their judgment against their 
correspondent, as was held in Gails v. Schooner Osceola, 14 An. 55, to be 
the test and criterion of a novation. See also the cases at pages 93, 361, 
and 484 of the same volume; and articles 2181 to 2186 of the Civil Code. 
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XII. A. Miltenberger & Co., appellants, complain of the allowance by 
the District Court of a subrogation in favor of Colin F. McRae to a mort- 
gage held by Zenon Porche upon the Crescent Park plantation and the 
Glen Mary plantation. From the record it appears, that in the act of 
mortgage in favor of Porche, both Robert W. McRae, the insolvent, and 
Colin F. McRae, bound themselves to pay the debt, and declared that to 
secure its payment, the Crescent Park plantation and slaves were the first 
mortgaged, the Glen Mary plantation and slaves being also mortgaged as 
a further security. 

Parol evidence was offered and received to contradict the authentic act, 
and to show that the mortgage of the Crescent Park was auxiliary to that 
of the Glen Mary. 

An exception was reserved to the admission of this evidence. 

The court erred. The declarations of the parties to a public act cannot 
be thus contradicted by the very party who has made the declarations, un- 
less upon allegation and proof of fraud, duress, or error. C. C. 2256. 

R. W. & C. F. McRae owned the Crescent Park plantation as partners 
at the time of the mortgage to Porche. R.W. McRae subsequently sold 
his share to C. F. McRae, stipulating that the latter would assume the 
payment of all the claims against that property sold. Tenon Porche’s 
mortgage was the first recorded claim bearing upon that property. It 
was therefore assumed to be paid and satisfied by C. F. McRae individn- 
ally; and if his brother had been compelled to pay it or any part of it, he 
would have had a clear right to indemnification from C. F. MeRae, ander 
the stipulation in the sale contained. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court, allowing a privilege to John Donner, to —— Newsom, 
to T. C. Dial, to G. A. Garron and to Henry Tenny, be reversed, and that 
those parties be respectively classed as ordinary creditors for the amount 
of their several claims; that the allowance by the District Court to Thomp- 
son, Hieronymous & Co. of the privilege for ‘‘ necessary supplies” for the 
balance remaining due them after exhausting the proceeds of the mules 
by them sold to insolvent, be also reversed, and that, for such balance, 
the said Thompson, Hieronymous & Co. be classed as ordinary creditors; 
that the allowance, by the judgment appealed from, of a subrogation in 
favor of Colin F. McRae to the mortgage of Zenon Porche upon the land 
and slaves of insolvent, be also reversed, and that tie claim of said Colin 
P’. McRae against this insolvent estate, by reason of the satisfaction of the 
Porche mortgage, be disallowed and rejected; that in all other respects 
the judgment appealed from be affirmed, and that the tableau of distribu- 
tion filed by the syndic be homologated and confirmed, as amended by 
the present decree; and lastly, that the costs of this appeal be paid by the 
parties cast upon the appeal. 

Merrick, C. J., recused himself. 
Voorutes, J., absent. 
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Tue Sratk of Lovistana v. Hooren, 


The decision in the case of The State vy. Parker, 15 An. 231, re-aftirmed. 
This Court will not examine cases of mixed law and fact in criminal matters. The decisions in the cases 
of State vy. Bass, 11 An. 478, and State vy. Ward, 14 An, 673, re-affirmed. 


PPEAL from the Dist. Court of the Parish of East Feliciana. Me Vea, J. 
T. J. Semmes, Attorney General, for plaintiff. D. B. Sanford, for 
defendant and appellant. 

Dorret, J. The accused was indicted, tried and convicted, under the 
94th section of the Act approved March 14th, 1855, entitled: ‘‘ An Act 
Relative to Crimes and Offences.” The section reads: ‘‘ That whoever 
shall keep a grog or tippling shop, or retail spirituous liquors, without 
previously obtaining a license from the Police Jury, town or city authori- 
ties, on conviction, shall he fined not less than one hundred, nor more 
than five hundred dollars, and in default of payment, shall be imprisoned 
not less than fifteen days, nor more than four months.” 

The accused was fined $301 for the offence of retailing spirituous liquors 
without license, and failing in his endeavors to obtain a new trial and an 
arrest of judgment, he took this appeal. 

The record does not contain any bill of exceptions, nor the charge of 
the Judge as given to the jury, but the defendant relies on his assignment 
of errors for relief. 

It is contended, in the first place, and on this ground was the motion in 
arrest of judgment made, that the authorities of the town of Jackson hav- 
ing passed an ordinance absolutely inhibiting the selling of spirituous li- 
quors in said town, (the offence is charged to have been committed within 
its limits,) under a fine not exceeding fifty dollars, that therefore, the 94th 
section above copied remains inoperative under the second section of the 
act also approved March 14th, 1855, entitled ‘‘An Act relative to drinking 
houses,”’ p. 178. 

The first section of said act gives to the police juries of the several par- 
ishes, the municipal authorities of the several towns and cities, and the 
board of aldermen and assistant aldermen, together with the mayor of the 
city of New Orleans, the exclusive power to make such laws and such reg- 
ulations, for the sale or prohibition of the sale of intoxicating liquors, as 
they may deem advisable, and to grant or withhold licenses from drinking 
houses and shops, as the majority of the legal voters of any city, &c., may 
determine by ballot. And the second section provides: ‘* That the State 
relinquishes all right to grant licenses in any town, city or parish, in which 
it is not granted by the authorities. Whenever any license may be 
granted, the State shall have power to collect the tax coming to the State, 
for such licensed drinking houses or shops.” 

This point was submitted to us last year, when we held that the two acts 
were not inconsistent, but might well be construed together. See the 
ease of The Staie vy. Parker, 15 An. 231. Our opinion remains unchanged. 

In our sense, no one, who has sold or retailed spirituous liquors without 
a license, can escape the penalty imposed by the 94th section of the act 
first cited. 
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It is contended, in the second place, that the testimony taken on the 
trial of the motion for a new trial, and which was before the jury on the 
first trial, and is annexed to the bill of exceptions taken to the refusal of 
the Judge to grant the new trial, does not disclose any sale. 

This is evidently a mixed question of law and fact, which we cannot ex- 
amine. State v. Bass, 11 An. 478; Stale vy. Ward, 14 An, 673. . 
Judgment affirmed. 

Voorntes, J., absent. 


RRR ES EN EN EROS RESIN FRR ES ORES OR ER ER ERASER FEES OER ENE 


R. H. Dravanon v. Octavia A. Ryan. 
a 

The wife, whether separated in property by contract or by judgment, or not separated, cannot bind 
herself for her husband, nor conjointly with him, for debts contracted by bim before or during the 
marriage. C. C, 2412. 

Where from the evidence it appears that a note was not given for the improvement or benefit of the 
paraphernal property of the wife, but simply to enable the husband to work a plantation which did 
pot belong to her—Held : That the debt is a community obligation. 

The circumstance that the husband had no separate property of his own, does not create an obligation 
on the part of the wife to satisfy such a claim. See Bartington, Adm’r, v. A. Bradley, infra page 310 


PPEAL from the District Court of East Feliciana, McVea, J. 
Lh MeVea & Hunter, for plaintiff. R. J. Bowman, for defendant and 
appellant. 

Durret, J. This suit is instituted to recover the amount of the fol- 
lowing note with interest and attorney’s fees: 

‘Clinton, March 4th, 1858. On the Ist day of December next we 
promise to pay to the order of R. H. Draughon, the sum of four hundred 
dollars, with interest at the rate of eight per cent. per annum from matu- 
rity till paid, for value received. (Signed) Octavia A. Ryan, J. A. Ryan. 
(Paraphed) Ne varietur March 4th 1858, James C. Jackson, Recorder.” 

On the same day, the said defendant and her husband, J. A. Ryan, 
since deceased, gave jointly to the plaintiff, a special mortgage on the 
slaves Polly, Till and Andrews, to secure the payment of the said note, of 
all supplies to be made in 1858, acceptances, commission and interest, 
and in case of suit to coerce payment, five per cent. attorney's fees, the 
whole liability not to exceed $800, 

It was admitted on the trial below that all the property in the posses- 
sion of the defendant and her husband at the date of the act consisted of 
slaves who were the separate property of the wife; and it was further 
admitted ‘‘ that O. O. Coff, were he on the stand under oath, would state 
that the amount of the note was furnished them in plantation supplies 
and advances for the benefit of the plantation, upon which the slaves of 
defendant were worked during the year 1858, a part for rent and a part 
for necessary supplies. The place was rented from a third party by her 
husband.” 

The District Judge, on the above evidence, rendered judgment against 
the defendant, for the amount of the note with interest, and 5 per cent. 
as attorney’s fees, on the amount of the judgment, and made the mort- 
gage executory to satisfy the judgment. 
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It is evident that the note, on its face, is a debt of the husband, or of 
the community, for which, as such, the defendant cannot be held respon - 
sible. C. C. 2412. 

It is equally clear, from the evidence, that the note was not given for 
the improvement, or benefit, of the paraphernal property of the wife, but 
simply to enable the husband to work a plantation which did not belong 
to the defendant; hence the string of authorities cited by the appellee on 
this branch of the case have no application; whence we conclude that the 
debt is a community obligation. C. C. 2373; Moussier v. Zunts, 14 An. 15; 
Lee v. Cameron, 14 An. 700. 

The circumstance that the husband had no separate property of his 
own, does not, under the state of facts of the present case, create an obli- 
gation on the part of the defendant, to satisfy the claim set up by the 
plaintiff. Lobit & Charpentier vy. C Harman et al. 13 An. 593. 

For the reasons assigned, it is ordered and decreed, that the judgment 
of the District Court be avoided and reversed, and that the defendant 
have judgment with costs in both courts. 

Voorutes, J., absent. 


Rosert Bartineron, Administrator, v. A. Brapiey et al.—-Davin Tay- 
Lor, Interver.or. 


This case was decided upon the same grounds as that of Draughon v. Ryan. 

A married woman may, with the authorization of her husband, become a surety for a third per-on 
when the debt for which she becomes surety is neither the debt of the community nor of the hu 
band, Decisions in 5 An. 307 and 9 An. 903 re-aflirmed. 


PPEAL from the Dist. Court of the Parish of Livingston, Wilsox, J. 
A W. E. Walker, for plaintiff and appellant. Henry Duncan, for de- 
fendant. M. T. Carter, for intervenor. 

Merrick, C. J. This case was before us in 1859 on an appeal by plain- 
tiff, and was remanded for further proceedings. 

The plaintiff and intervenor had judgment against one of the defend- 
ants only, and they (plaintiff and intervenor) appeal a second time. 

The suit is brought against the sureties only upon two promissory notes 
signed by J. P. Wall as principal, and Alfred Bradley, Ann M. Wall, 
and D, W. Wall as sureties. 

Judgment was rendered in favor of plaintiff and intervenor, as just said, 
against Bradley and in favor of the defendant Ann M. Wall, on the ground 
that she was a married woman and could not bind herself conjointly with 
her husband for a debt due by the community during the existence of the 
marriage. D. W. Wall was not made a party, except through a curator 
ad hoc, he being an absentee. The notes were given for property bought 
by J. P. Wall at a probate sale. 

The case, therefore, presents the legal question, whether the wife can 
bind herself conjointly with her husband as surety for another ? 

On the part of the plaintiff our attention is called to the cases of Faur- 
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rell v. Yoe et al., 9 An. 903, and Roberts v. Wilkinson, 5 An. 307, wherein 
it was held that a married woman might, with the authorization of her 
husband, become a surety for a third person. 

These cases, it must be observed, were decided upon the ground that 
the debt for which the wife contracted the suretyship was neither the 
debt of the community nor of the husband, and therefore, the husband 
could have nd interest in subjecting the wife’s estate to the payment of 
the surety-debt for the advantage of the community or of his own estate. 

In the ease at bar, during the existence of the marriage, the husband 
and wife conjointly contracted the obligation of suretyship. The hus- 
band became by the contract interested in making his wife’s separate 
estate responsible for the debt in order to relieve his own or the commnu- 
nity. 

The case therefore, is not only within the letter, but the spirit of Arti- 
cle 2412 C. C!, which says the wife, whether separate in property by con- 
tract, or judgment, or not separated, cannot bind herself for her hus- 
band, nor conjointly with him, for debts contracted by him before or 
during the marriage. 

The judgment of the lower court, therefore, rests upon the precise and 
clear language of the Code, and cannot be disturbed, 

Judgment affirmed. 

Voorutss, J., absent, 


C. Yate Jr. & Co. v. P. Hoopes & Co. 


Where intervenors gave a bond conditioned to satisfy any judgment that should be rendered against 
them, where they bonded property attached by the plaintifls, on which they claimed a privilege as 
vendors—Held : That the plaintiffs cannot recover unless they =how a breach of the condition of the 
bond ; and th: y cannot shew a breach of the condition, unless they show a judgment against them. 


’ 


Emerson & Huntington, for plaintiffs and appellants. Bonford, Sin- 
gleion & Cluck, for appellees. 


oe from the Sixth District Court of New Orleans, Howell, J. 


Lanp, J. This is a proceeding on a rule against Seaman, Peck & Co. 
and their sureties, on a bond given by them for the release of certain 
property attached at the suit of the plaintiffs, to make them liable for the 
amount of the judgment obtained against the defendant. 

The plaintiffs commenced suit against the defendant by attachment, 
and caused certain merchandise to he seized, as his property, under the 
writ. 

Thereupon Seaman, Peck & Co. intervened in the suit, and claimed to 
be the vendors of the goods attached, and prayed that the sale to the 
defendaut be annulled, and the goods returned to them, or that they be 
decreed to have the vendor’s privilege wpov the proceeds, for the unpaid 
price, and a preference over the plaintiffs. 

They also made application to bond the goods attached, and on a rule 
taken and tried contradictorily with the plaintiffs, the intervenors were 





312 


Yate & Co, 





vw. 
Hoopss & Co. 





SUPREME COURT OF LOUSIANA. 


permitted to bond them, upon the condition expressly mentioned in the 
rule on the plaintiffs, that is to say, to pay and satisfy whatever judgment 
might be rendered against them, on the trial of the suit. 

The plaintiffs proceeded to try the main action and to obtain judgment 
against the defendant, regardless of the intervention of Seaman, Peck & 
Co.; and afterwards filed an exception to the intervention, and caused it 
to be dismissed, on the ground that an intervention could not be heard 
and tried after the trial of the main action between the original parties. 
See 12 An. 460. 

The only question in the case is, whether Seaman, Peck & Co. and 
their sureties can be made liable on their bond for the amount of the 
judgment rendered in favor of the plaintiffs against the- defendant 
P. Hoops & Co. 

The condition of the bond is in these words: The condition of which 
is such, that if the said intervenors shall satisfy such judgment as may be 
rendered against them (intervenors) in the suit pending as above men- 
tioned, then this obligation to be void, or else to remain in full force. 

The bond was taken by the Sheriff in pursuance of an order of court, 
which determined the condition of the bond before its execution by the 
intervenors. 

This order of court, which has never been disturbed, and is now in full 
force and effect as between the parties to it, concludes the plaintiffs from 
questioning the sufficiency of the ond, and the liability of the interve- 
nors, beyond its express condition. 

The plaintiffs cannot recover unless they show a breach of the condi- 
tion of the bond; and they cannot show a breach of the condition, unless 
they show a judgment in their favor aguinst the intervenors, either for 
the return of the goods, or the payment of their value, in satisfaction of 
the judgment against the defendant. They have no such judgment 
against the intervenors, and cannot recover on the bond. 

The judgment of dismissal was only one of nonsuit, and decided noth- 
ing, on the merits, as between plaintiffs and intervenors. 

The plaintiffs may yet have the question of their right to the proceeds 
of the goods attached, determined in a suit instituted for that purpose 
against Seaman, Peck & Co. ‘ 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower Court be affirmed, with costs, 

Voorutss, J., absent, 


Evaristeé Porcue v. D. M. Lane et al. 


The article 888 of the Code of Practice only applies as between appellee and appellant, and not aa be 
tween two appellees. 


A PPEAL from the District Court of the Parish of Terrebonne, Furrar, J. 
i L. Bush, for plaintiff and appelllant. Belcher, Connelly & Goode, for 
defendants, 


Bucnanan, J. Evariste Porche, the plaintiff, sues Duncan W. Lang, 
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Edward M. Boykin, Urbain Aucoin, William J. Minor, Holden Wright and 
George F. Connelly, in an action of boundary of their respective lands. 

A surveyor was appointed to make a survey of the land in controversy, 
and to ascertain the various lines of all the tracts held by the several par- 
ties. : 

Aucoin pleaded prescription of ten, twenty and thirty years; that he and 
those under whom he claims, have held peaceable, public, and uninter- 
rupted possession of the land claimed by him, according to existing boun- 
daries, being the township line, for more than thirty years. 

Connelly pleads that his is the oldest title; that his boundary has been 
well ascertained an | fixed; that it is shown by a fence which has existed 
for over fourteen years; pleads the prescription of ten, twenty, and thirty 
years to this act: 

Plaintit? pleads prescription of ten years to a portion of land of 4.28 
acres ¢' timed by defendant Wright; and to another portion of 2.86 acres 
claimed by defendant Aucoin. 

All the parties, with the exception of Aucoin, hold under a common au- 
thor, James Bowie, the former owner of a large tract of land on Bayou 
Black, confirmed in the uname of Robert Martin. The conveyances from 
Bowie are three in number, in the following order of date: first, to John 
D. Smith; secondly, to Isaxe Thomas; thirdly, to Thomas Bernard. 

Defendant Connelly holds under the oldest of these titles, that of Smith. 

Defendants Boykin and Lang hold under the second in date, that of 
Thomas. 

Plaintiff holds under the voungest title, that of Bernard. 


The survey made under the order of court includes the whole Robert 
Martin confirmation; with dividing lines traced between the three several 
tracts conveyed by Bowie, as above, and the superficial contents of each, 
as found by the surveyor. This survey also exhibits the lines claimed by 
the several parties. The Robert Martin confirmation is located on both 
sides of the Bayou Black, which has a course from east to west; and the 
titles above enumerate are located in their order running down the 
bayou, namely, that of Smith (Connelly) uppermost; that of Thomas 
(Boykin and Lang) next descendine; and that of Bernard (Porche) low- 
ermost. The controversy between the plaintiff and all the defendants, ex- 
cept Minor, is about the boundary on the south side of Bayou Black. 
Minor adjoins plaintiff on the north side of the bayou, and within the 
Isaac Thomas title. 

The District Judge, according to article 843 of the Code, (Lacour v. 
Watson, 12 Annual, 214) has commenced by giving Connelly his quantity; 
which, upon the plat of subvey, is designated by a dotted red line H I. 

Boykin and Lang answer the appeal by claiming that the judgment be 
amended by giving them as a boundary the full red line F G. But this 
amendment cannot be allowed. The amendment would be at the expense 
of Connelly, who is also an appellee. And it is well settled that the arti- 
cle 888 of the Code of Practice only applies as between appellee and ap- 
pellant, and not as between two appellees. 

The District Court next adopts as the lower boundary of Boykin & Lang 
and of Minor, (Isaac Thomas’ title,) and as the upper boundary of the 
plaintiff Porche, a dotted red line upon the plat of survey designated by 
the fivures 7, 3, 8, 10, 9:—7, 3, 8 being the boundary south of the Bayou 
40 
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Black, or between plaintiff and Boykin & Lang; and its prolongation 10, 
9, being the boundary north of the bayou, or between plaintiff and Minor. 
The reason given by the Judge for the adoption of this line is, that it is 
parallel to the line H I, which, as we have seen, is adopted by the court 
as the upper limit of the Isaac Thomas title; tlie said title calling for par- 
allel lines, and the Thomas title, as the oldest, being entitled to its full 
quantity, at the expense of the younger title of the plaintiff and appellant. 

Of this, plaintiff complains, because, in the suit of Dufief et al. v. Boy- 
kin & Lang, (a suit instituted by the heirs of the vendors of this land to 
recover its price,) the said Boykin & Lang pleaded in diminution of the 
price, that there was a large deficiency in the quantity of the land, as com- 
pared with that expressed in the conveyance. 

Boykin & Lang held under Fowler, who sold them 1,000 arpents of 
land by the following description: Twenty-five arpents front on each side 
of the Bayou Black, by twenty arpents in depth, also on each side of the 
bayou. They pleaded in defence of the action, ‘‘ that the depth on the 
right bank is so limited by the back lines of the original concession, of 
which the land sold forms a part, that only 236.81 superficial arpents are 
embraced within the lines on that side of the bayou, which, added to 
570.31 arpents, acknowledged to be found on the left side of the bayou, 
leaves a deficit in the quantity sold of 192.88 arpents, for which deficiency 
they claim a proportionate diminution of price.” 

The judgment of this Court maintained this plea, and awarded Boykin 
& Lang the diminution of price prayed for by them. The Court said (9 
Annual, 297): ‘*'The testimony of Taylor, as applied to the plat of survey 
in the record and marked B, satisfactorily establishes that there is em- 
braced within the calls of Fowler’s title, an area of only 807.12 arpents.” 
Now, in the plat of survey of Sulakowski, in the present record, instead 
of there being found an excess of land over that exhibited by the survey 
which was the basis of our judgment in the case just quoted, the area is 
less; for whereas the quantity of land on the right or north bank of the 
bayou, by Taylor’s survey (Dufief v. Boykin & Lang), seems to have been 
236.81 superficial arpents within the Isaac Thomas title, it is only 225.96 
arpents by Sulakowski’s survey. And although Sulakowski gives 813.16 
arpents as the quantity in possession of Boykin & Lang on the left or 
south side of the bayou, yet it is to be observed that this quantity is not 
found within the calls of the Fowler conveyance, which only extends to a 
depth of twenty arpents from the bayou, but includes the whole of the 
Isaac Thomas title on that side of the bayou. On the contrary, Sulakow- 
ski has drawn a line (designated by the figures 3, 4,) at right angles to the 
dotted red lines, given by him as the side limits of the Isaac Thomas title, 
and at the distance of twenty arpents from the bayou. And this line 3-4 
includes, with the side lines between itself and the bayou, precisely the 
quantity of 570.31 arpents, given by Taylor’s plat as the quantity found on 
that side of the bayou. The complaint of appellant on this head is there- 
fore unfounded. 

We have been unable to detect any error to the prejudice of appellant 
in the assignment of the line K W on Sulakowski’s plat as the boundary 
between plaintiff and Aucoin; and of the line O Z as the boundary between 
plaintiff and Holden Wright. The line K W is part of the west line of 
township 17, range 17; and the Martin confirmation is bounded on that 
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side by the township line, according to the official and approved surveys 
of the Government. 

It is, therefore, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs. 

Vooruies, J., absent. 
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New Orveans, Operovsas & Great Western R. R. Company v. Jonny 
WILLIAMs. 


Tho Board of Directors alone has the power to make admissions in regard to the controversy which 
would bind the company, and no ordinary agent of the company would possess the power, unless 
expressly delegated. 


a a from the Fifth District Court of New Orleans, Eggleston, J. 
l M. M. Cohen, for plaintiff and appellant. Clarke & Bayne, for ap- 
pellees. 

Buonanan, J. Defendant sues plaintiff in reconvention for loss in 
weight of sugars in hogsheads transported on plaintiffs’ railroad from La- 
fourche landing to New Orleans, in the season of 1857, at various trips 
between the months of April and September. 

These sugars, after being delivered by plaintiffs in New Orleans, were 
earried by steamboats to Nashville, where they were weighed, and the 
weights found to differ from those put upon the hogsheads by defend- 
ant’s agents on his plantation. The proof upon which defendant relies, 
to show that sugar was abstracted from the hogsheads while in plaintiffs’ 
custody, is entirely negative in its character, consisting of certificates of 
masters and clerks of the steamboats which conveyed the sugars up the 
river, that no sugar was taken from hogsheads on board steamboat; which 
certificates were ex parte and not sworn to. Plaintiffs’ counsel objected 
to the admission of these certificates; but they were admitted upon a sup- 
posed agreement of the secretary of the Rail Road Company. 

Supposing that a corporation is to be bound by the admissions or con- 
sents in a suit, of one who is neither its legal representative nor its coun- 
sel, (which strikes us as a very loose and objectionable practice at best, 
11 An. 293,) yet here we find no proof that an agreement to admit the 
certificates was made by the officer mentioned. His testimony on the 
point has been taken, and is uncontradicted. : 

A bill of exceptions was reserved, which appears to us well taken. 

Judgment reversed; and judgment of nonsuit upon the reconvention, 
with costs in both courts. 

Voorutss, J., absent. 
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D. W. Fettows v. Steamer R. W. Powett and Owners. 


The master of a ship or other vessel, has no general authority, as such, to sign a bill of lading for 
goods which are not put on board the vessel ; and for the want of such authority, the owners of a 
ship are not responsible to parties taking a bill of lading which has been signed by the master with- 
out receiving the goods on board. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
t Mott & Fraser for plaintiff. Lee & Marr, for defendants and ap- 
pellants. 

Lanp, J. ‘The plaintiff; a merchant at Camden, in Arkansas, insti- 
tuted this suit against the owners of the steamer R. W. Powell, to recover 
the value of twelve bales of cotton which he alleges, he shipped on board 
said boat at Camden, consigned for sale to Fellows & Co. of this city, but 
which were not delivered to the consignees, and have been lost to him. 

It appears from the evidence, that an a trip of the R. W. Powell to 
Camden, the clerk of the boat being at the counting house of the plain- 
tiff, signed a bill of lading for the cotton which at the time had not been 
delivered on board the boat, but was at the warehouse of E. Hill & Co. 
at that place, with the understanding that the master of the boat would 
land at thé warehouse and take on board the cotton for which the bill of 
lading had been signed and delivered to the plaintiff. It further appears 
that the master of the boat landed at the warehouse of E. Hill & Co. in 
the night time for the purpose of taking on board the cotton—but that it 
could not be found after a search by the clerk of the boat and by the 
shipping clerk of E. Hill & Co. (a large quantity of cotton being at the 
time around and in the warehouse); and that the I. W. Powell pro- 
ceeded on her trip to this city without the cotton. And it further appears 
that within a few days afterwards, the cotton was destroyed by fire in the 
warehouse of E. Hill & Co. 

Upon these facts the question arises whether the owners of the boat 
are liable for the value of the cotton, on the bill of lading signed and 
delivered to the plaintiff. 

The master of the boat acted through his clerk, as the agent of the 
owners, and whether they are bound by the bill of lading, depends on 
the question whether the master had authority to bind the owners for 
the delivery of the cotton, before it was actually delivered to him. 

It has been held both -in England and in this country, that the master 
of a ship or other vessel has no general authority, as such, to sign a bill 
of lading for goods which are not put on board the vessel; and that for 
the want of such authority, the owners of the ship are not responsible to 
parties taking a bill of lading which has been signed by the master with- 
out receiving the goods on board. See Grant v. Norway, 2d Eng. L. & E. 
337; Buckingham v. Freeman, 18 Howard U.S. R. 188. 

This doctrine meets with our approval: and its application to this case 
defeats the plaintiff's action. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
of -the lower court be avoided and reversed; and it is now ordered, 
adjudged and decreed, that there be judgment in favor of the defendants, 
with costs in both courts. 

Vooruiss, J., absent. 
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E. H. Barron et als. v. Crry or New Or.eans. 


aSanitary commission, appointed by the Board of Health, cannot recover for services rendered when 
that Board had no authority to establish a commission. If they acted as agents for the city, the law 
presumes that their services were rendered gratuitously ; if they acted as officers for the city, they 
then accepted a public trust to which neither fees nor emoluments were attached by any ordinance of 
the city. 


PPEAL from the Fifth District Court of New Orleans, Egglesion, J. 
[ E. H. Durell, for plaintiffs and appellants. J. J. Michel, for de- 
fendant. . 

Lanp, J. The plaintiffs, who composed the late Sanitary commission 
of this city, by appointment of the Board of Health, instituted this suit 
to recover the sum of seventeen thousand dollars for services rendered in 
the discharge of their functions. 

The Board of Health had no authority to establish the Sanitary com- 
mission of which the plaintiffs were members.—But if it be conceded that 
the establishment of the Commission was recognized and ratified on the 
part of the Common Council of the city, still we are of opinion that the 
plaintiffs cannot recover; first; because if they acted as agents for the 
city, the law presumes that their services were rendered gratuitously; 
secondly, because if they acted as officers for the city, they then accepted 
a public trust to which neither fees nor emoluments were attached by any 
ordinance of the city ; and thirdly, because there was no agreement be- 
tween them and the city, either before or after the rendition of services, 
for the payment of fees or other compensation. 

Under these circumstances, the plaintiffs have no cause of action which 
can be recognized and enforced in a court of law. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be affirmed, with costs. 

Voorntes, J., absent. 


E. J. Cooper and Husspanp v. Maunse,. Wutre et als. 


Besides proving the genuineness of a lost or destroyed deed, it is incumbent apon the party, who holds 
under it, to prove its contents in a most satisfactory manner. 


PPEAL from the District Court of East Feliciana, McVea, J. 

IX. D. B. Sanford, W. I. Kenner, and J. M. Boberts, for plaintiffs. 
Me Vea & Hunter and Clarke & Bayne, for defendant and appellant. 

Voorutes, J. The defendant, Maunsel White, claims title to the land 
in controversy through mesne conveyances, from Benjamin Curtis, the 
plaintiff’s ancestor. The main question, therefore, is whether there has 
been any transfer or sale by Curtis to the defendant's vendors. 

The existence of such a document, it is contended, is shown ; but that 
it has been either mislaid or destroyed. 
The evidence of the loss or destruction of that instrument is not of the. 
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most satisfactory kind, admitting its existence to have been proven. But 
such is not the case. The evidence does show that there was a private 
deed of sale purporting to have been made by B. Curtis to John Breed, 
but there is not the least evidence as to the genuineness or execution of 
the instrument. 

The rule, which admits proof of the contents of a private deed, either 
lost or destroyed, does not dispense with proof of its execution. 

The evidence introduced is not precise as to the date of the deed in 
question; nor is it very ample as to the contents of the instrument. From 
it we gather that, at some indefinite time, running some twelve or fifteen 
years, Curtis, by private act, conveyed the Stockdale property to John . 
Breed. Not a word about the price, nor whether any was stipulated. 

Besides proving the genuineness of a lost or destroyed deed, it is in- 
cumbent upon the party, who holds under it, to prove its contents in a 
more satisfactory manner. 

Judgment affirmed. 

Merrick, C. J., recused himself. 

Lanp, J., absent, concurring. 
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Mary Spencer v. Jonn Rist et al. 


Where a judgment of separation of property was rendered contradictorily, on due proof, and not upon the 
confession of the husband— Held: That the plaintiff was regularly separated in property with her hus- 
band, and that the decree of separation carried with it a dissolution of the community. The decisions 
in Davock v. D’ Arcy, 6 R, 342, and Holmes vy. Barbin, 15 An, 553, re-affirmed, 


PPEAL from the Dist. Court of the Parish of East Feliciana. Me Vea, J. 
yi Ratliffe d& Lacy and R. J. Bowman, for plaintiff and appellant. 
J. H. Muse and F. Hardesty, for defendant. 


Durret, J. This suit commenced by an injunction. 

The defendant having become the purchaser, at the probate sale of 
Luke Drury, of a judgment obtained by said Drury against Joel Spencer, 
the husband of the plaintiff, in the District Court of the Parish of East 
Feliciana, on the 22d of April, 1842, sued out a writ of fi. fa. on the 12th 
of January, 1859, under which writ the Sheriff seized two slaves named 
Bob and Charles. 

The plaintiff injoined the sale, claiming the slaves as her own, under a 
Sheriff’s deed of sale made to her on the 7th of September, 1844, at her 
suit against her husband, for a separation of property, &c., and pleaded 
the prescription of five, ten and fifteen years; and she produced her judg- 
ment in separation, the writ of execution and Sheriff’s return. She also 
attacked the judgment of Drury. 

The defendant charges, in his answer, that the pretended judgment of 
the plaintiff was obtained through fraud and collusion with her husband, 
and is simulated, illegal and void on its face; that the judgment was ren- 
dered by consent, and did not therefore dissolve the community between 
the plaintiff and her husband Spencer. 

The case was submitted to a jury, who returned a verdict in fayor of the 


defendant. 
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The evidence shows that the plaintiff and her husband, Joel Spencer, aes 
have not lived together, as man and wife, since 1839; that Joel Spencer Rust, 


left the State permanently for Texas in 1839; has since made five or six 
casual visits to this State; that the plaintiff has, during the whole of that 
period, resided in the Parish of East Feliciana, and has been in possession 
of the slaves seized from the date of the Sheriff’s sale, in 1844. 

The suit of the plaintiff against her husband was for $8,500. She 
claimed judgment for that amount, and for a separation of property; and 
in order to secure her legal mortgage, she injoined the sale of certain 
landed property attached and seized at the suit of various creditors of her 
husband, among others Luke Drury. The agent and attorney in fact of 
Joel Spencer admitted his indebtedness in the answer; and Robert Perry, 
claiming to be the assignee and owner of the judgment obtained by Luke 
Drury as aforesaid, intervened, denied all the allegations of the wife, re- 
quired strict proof, and prayed ‘‘that said suit may be dismissed with 
costs, and that the proceeds of the property injoined, as well as the ne- 
groes which remain unsold, be applied to the payment of the debt due 
him as aforesaid.” ‘This last petition is signed by the attorney who had 
obtained the judgment in favor of Luke Drury, and who had, it must be 
inferred, sued out the ji. fa. injoined. 

The only evidence fend in the record of the suit of the plaintiff against 
her husband, is the testimony of witnesses taken under commission in the 
State of Mississippi, showing that the father of the plaintiff had (he being 
at the time a resident of the latter State) donated to her certain slaves in 
1821, after her marriage, and setting a value on said slaves. There is no 
note of evidence, and non constat that no other evidence was adduced on 
the trial below. It is, however, evident that the judgment in the case, 
which bears date April 30th, 1844, was rendered contradictorily and not on 

- the confession of the husband, for it only decreed to the plaintiff $1,800, 
the value of the slaves donated as aforesaid, with privilege and mortgage 
on all the property of the husband, ‘‘ the mortgage, however, not to ope- 
rate on the lands once owned by her said husband in the Parish of East 
Feliciana.” 

From the above facts, we are of opinion that the plaintiff was regularly 
separated in property with her husband, and that the decree of separation 
carried ‘with it a dissolution of the community. Davock v. Darcy, 6 R. 
342; Holmes v. ‘Barbin, 15 An. 553. 

The facts that Robert Perry, as assignee of Luke Drury’s judgment, 
was a party to the proceedings, had caused to be issued the writ of fi. fa. 
on the judgment of Drury, and that the lands seized were sold under this 
and other writs, are binding on the present defendant, who cannot ques- 
tion those acts and proceedings under his pleadings. 

We will not, consequently, examine the sufficiency of the proof adduced 
in the suit of the plaintiff against her husband, nor the validity of the 
judgment of Luke Drury and its transfer to the defendant. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court be avoided and reversed, and that the injunction sued 
out by the plaintiff be perpetuated at the costs of the defendant, John 
Rist, in both courts. 

Voorntss, J., absent. 
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Joun J. Jones v. Atvin 3S. Barton, 


Where there 1s a suggestion of the account and settlement of the administration, and discharge of the 
administrator, under the Act of 1855, page 78, the immediate dismissal of a suit against the adminis 
trator will not be authorized. According to that statute, the proper practice seems to be, that the 
cause be continued for the making of the heirs parties, if that be practicable. 


PPEAL from the District Court of East Baton Rouge, Avery, J. 

A J. W. Burgess, for plaintiff and appelilant. A. WZ Dunn, for de- 
fendant. 

Bucuanan, J. Plaintiff and MeWhorter were in partnership in a news- 
paper called the Baton Rouge Gazette. McWhorter sold out his interest 
in the establishment to plaintiff on the 29th April, 1856, for twenty-five 
hundred dollars, in the two notes of the purchaser to the order of the 
seller, for twelve hundred and fifty dollers each, payable respectively one 
and two years after date of sale. The seller and purchaser were to be 
jointly liable for the debts of the concern. 

MeWhorter died before either of the notes became due; and defendant, 
A. S. Britton, was appointed his administrator. On the 6th December, 
1856, the administrator, ‘‘ for the purpose of liquidating the partnership 
affairs of McWhorter & Jones in the Gazette office, which partnership was 
dissolved by the death of said MeWhorter,” purchased of Jones ‘all his 
right, title, interest and claim in and to the Gazette printing office,” for 
the sum of $3,500, payable as follows: $2,500 in the surrender of Jones’ 
two notes, favor McWhorter, ‘‘ the balance to be paid at the time of the 
sale of the printing oflice.” Moreover, the purchaser binds the estate 
administered by him, to pay the outstanding debts of the concern; and, 
in case the proceeds of sale and of collection shall exceed $7,000, pur- 
chaser binds the estate to pay the seller one-half of the excess. 

Plaintiff brings this suit on the 19th February 1858, upon the last 
mentioned contract. He prays that defendant make an exhibit and ren- 
der an account of his actings and doings, and pay to plaintiff such sum 
as shall be found due, under the contract. 

Defendant filed for exception, that on the face of the papers, plaintiff 
had no right of action until a final settlement and full administration of 
MeWhorter’s estate, or of the Gazette concern. 

Pending this exception, the defendant Britton died; and Buffington 
was appointed and qualified, as administrator of McWhorter’s estate, in 
his stead. Bufiington made himself a party to this suit, and renewed 
Britton’s exception. 

On the trial of the exception, defendant, Buffington, offered proof that 
the representative of Britton’s estate had rendered an account of Britton’s 
administration, which had been homologated; also that Buffington, ad 
ministrator of the succession of McWhorter, had rendered a final account 
of his administration, which had been homologated by judgment of court, 
and the said administrator discharged from his trust, and his bond ean- 
celled. 

The plaintiff objected to this evidence, as inadmissible under the ex- 
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ception pleaded. But the objection was overruled, and the suit dismissed 
for the reason that there was no party defendant in court. 

Plaintiff appeals. 

The suggestion of the acconnt and settlement of the administration, 
and discharge of the administrator, and proof to sustain such suggestion, 
were improperly received by the Court. After such rendition of account 
and discharge, the administrator was no longer competent to represent 
the estate; but the Act of 1855 page 78, section Ist, does not authorize 
the immediate dismissal of the suit, on account of discharge of the admi- 
nistrator. According to that statute, the proper practice seems to be, 
that the cause be co.atinned for the making of the heirs parties, if that 
be practicable. 

It is therefore « ‘judged and decreed, that the judgment appealed from 
be reversed ; and t'iat this cause be remanded, for the purpose of making 
the heis; of George C. McWhorter parties defendant, on the motion of 
any party interested, and for further proceedings according to law; and 
that appellee pay costs of this appeal, 

Lanp, J.. absent, coneurring. 


N. R. Jennines co Ro F. Hopers, Sheriff, et al. 


The remedy by a <ale a la Soll enchere, iz a harsh one, which must in all cases, be strictly preceded 
by an ob-ervance of all the form: of law Known in commutative obligations ; and the putting in 


default, by a tender of a formal deed of sale, ix a condition precedent to a recovery of damages. 


PPEAL from the Dist. Court of the Parish of St. Helena, Wilson, J. 
\ Hennen & Martin, for plaintiff and appellant. Russell & Ellis, for 
defendants. . 

Derren, J. The plaintiff having become the adjudicatee, at a partition 
sale made by the Sheriff, of a certain tract of land, and having failed to 
comply with the terms of the adjudication, the Sheriff re-advertised and 
sold the property to another party, at the risk of the first purchaser, as 
provided by the Code, Art. 2589. 

The plaintiff enjoined the Sheriff and all the parties in interest, from 
completing the second adjudication by the exeeution of a regular deed of 
sule, for the avowed purpose of defeating any recourse on him for the 
difference in the price of the two sales, as he does not, unless compelled 
judicially, propose to take the land on the terms and conditions of the 
first adjudication. Apart from specific informalities charged by him as 
having preceded the first sale, and which, under the view we have taken 
of the case, do not require our attention, the plaintiff contends that he 
is not responsible for the difference in the price of the two sales, because 
he was not legally put in mora. 

The injunction, it is palpable, issued improvidently, and of this opin- 
ion was the plaintiff himself, for he formally abandoned and dismissed it 
in the lower court. 

It is equally clear that the intervention of the plaintiff was premature; 
but inasmuch as the vendors have, by their plea in reconvention, joined 
issue, on the point made by the plaintiff, by claiming the difference of 
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the two adjudications, we are necessarily called upon to review this 
branch of the case. 

The evidence informs us, that on the day of the first adjudication, the 
Sheriff demanded twice of the plaintiff a compliance with the terms of 
the sale, and that a day was fixed for that purpose. No deed was ever 
formally tendered or drawn up, but the Sheriff informed the plaintiff 
that he was ready to comply with his part of the obligation. The plain- 
tiff did not, however, appear on the appointed day. 

On the first interview the plaintiff stated ‘‘ that he had a partner in 
with him. and that the land had been run up very high on him, and that 
if his partner was not satisfied, he did not know whether he would or 
could -comply with the terms of sale;” and at the second interview, the 
plaintiff ‘‘ made a conditional promise to attend atthe time appointed. 
The condition was, that if his partner would go into the arrangement 
with him. He made no other objection.” 

It appears, however, that the vendors took the matter into their own 
hands; for the Parish Recorder informs us, that after the sale, they and 
the plaintiff ‘‘came into my office in Greensburg, and stated that they 
wished a day fixed for the partition of the land; and that on that day he 
(Mr. Jennings) would comply with the terms of sale. Iam Recorder of 
St. Helena Parish. Mr. Jennings said that on the day fixed for the par- 
tition the terms of the sale would be complied with, and that he would be 
present himself, or Mr. Ashford Addison would represent him. The par- 
tition was not had or made. On the day fixed for the partition, neither 
Mr. Jennings, Addison, or any one else appeared before me to comply 
with the terms of the sale, &c.” 

The other testimony bearing on this point refers principally to state- 
ments made by the plaintiff, on or after the day of the second adjudica- 
tion, and could not supply the want of a formal default, or dispense the 
vendors from making a tender of a valid title. The same remark applies 
to the averments contained in the petition of injunction. 

Those declarations, by giving to them their utmost effect, only amount 
to a passive breach, C. C. 1925, 1927; hence we must determine, from the 
above synopsis of the evidence, if the plaintiff was legally put in default. 

Our predecessors have, on more than one occasion, declared that the 
remedy by a sale, a la folle enchere, is a harsh one, which must, in all 
cases, be strictly preceded by an observance of all the forms of law known 
in commutative obligations; and that the putting in default, by a tender 
of a formal deed of sale, is a condition precedent to a recovery of dam- 
ages. C. C. 1906, ’7 and ’8, 1927, 2588, 2589; Stewart v. Spaulding, 6 L. R. 
152; Municipality No. 2 v. Hennen, 14 L. R. 559; Hodge v. Moore, 3 Rob. 
401; Petit v. Laville, 5 Rob. 117; Guillotte v. Jennings, 4 An. 242. 

It cannot, it seems to us, be seriously contended, that the plaintiff was, 
under the above authorities, put in moré. 

The failure of the plaintiff to meet his appointment with the Sheriff did 
not, in our sense, amount to a legal default; and in fact this arrangement 
was superseded by the subsequent one made with the vendors in person; 


and we have seen by the testimony of the Recorder that all the parties 
failed to attend. 


Our above view of this case, we are satisfied, operates harshly against 
the reconteners, but it is the consequence of their omission, and we are 
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not permitted to disregard a now well settled principle of law to give 
effect to the equity of a particular case. 

The appellees’ demand for an amendment of the judgment, by an 
allowance of special damages for the wrongful issuing of the injunction, 
was not filed in time. C. P. 890. 

It is, for the reasons assigned, ordered and decreed, that the judgment 
of the District Judge be avoided and reverseil, and that there be now 
judgment against the plaintiffs in reconvention, as in case of nonsuit, 
they paying the costs of their reconventional demand and of this appeal, 
und the plaintiff the other costs of the lower court. 

Voorutgs, J., absent. 


Ne Ne res 


Joun T. Grant & Co. v. Micasan Harris et als. 


The Sheriff's return in relation to sales made by him under execution, is only prima facie evidence of 
the facts stated in it between the parties, and is subject, like other presumptive evidence, to be rebut- 
ted by contrary proof, 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. G. & A. J. Semmes, for plaintiffs and appellants. Race d&: Foster, 
for defendants. 

Lanp, J. This suit was instituted to annul a judicial sale at the suit of 
Watson & Kavanaugh and of William MeMichael against T. C. Bates & 
Co., of two certain orders, each for ten thousand dollars, drawn by John 
T. Grant & Co. upon, and accepted by the New Orleans, Jackson & Great 
Northern Railroad Company, and to recover back the price of adjudica- 
tion, on the ground that the orders were never, in point of fact, seized by 
the Sheriff, and were not the property of the defendants in execution at 
the time of the pretended seizure and sale, but belonged to third parties. 

The defendants deny that the plaintiffs were the purchasers at the judi- 
cial sale, and specially aver that the adjudication was made to Thomas B. 
Lee, who never perfected the sale by a payment of the price; and further 
specially aver, that the Sheriff’s return on the writ of execution is errone- 
ous, false, and not in accordance with the facts and proceedings under the 
writ. 

On the trial in the court below, the defendants offered in evidence the 
sales-book of the Sheriff, and the testimony of certain witnesses to prove 
the allegation in their answer, that is to say, that the adjudication had 
been made to Thomas B. Lee in person, and not as agent for plaintiffs or 
any one else, but the evidence was rejected by the Judge a quo, on the 
ground that it tended to contradict the return of the Sheriff, which, under 

_the circumstances of the case, concluded the defendants. 

A bill of exceptions was reserved to the ruling of the Judge rejecting the 
testimony offered to prove the averments in the answer; and the defend- 
ants insist in this court that their bill of exceptions was well taken, and 
that the testimony should have been received on the trial of the cause. 
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[f the plaintiffs were not, in point of fact, the purchasers at the judicial 
sale, they have no right to maintain this action on the grounds alleged in 
their petition, that is to say, on the grounds that the orders were never 
seized by the Sheriff, and were not the property of the defendants in exe- 
eution at the time of the pretended seizure and sale, but belonged to third 
parties; and whether the testimony offered was admissible under the plead- 
ings, depends on the question whether the defendants were concluded by 
the Sheriff's return on the writ of execution, which declared that the adju- 
dication of the orders seized had been made to Thomas B. Lee, as agent 
for John 'T. Grant & Co., the plaintiffs in this suit. 

The defendants in this suit, M. Harris and Harris & Levi, were plaintiffs 
in execution against 'T. C.: Bates & Co., by virtne of an assignment, and 
subrogation entered upon motion in open court, prior to the judicial sale; 
und the question presented is, whether a plaintiff in execution is concluded 
by the Sheriff's return on his own writ, from contradicting the facts 
therein stated. 

The Sheriff’s return in relation to sales made by him wnder execution. 
is only prima facie evidence of the facts stated in it between the parties, 
and is subject, like other presumptive evidence, to be rebutted by contra- 
rv proof. Lafon v. Smith, 3 L. 476: Sueeession of Goodrich, 6 R. 107: 
Lawrence, Syndie, v. Young, 1 An. 297. 

The plaintiffs’ counsel, however, contend that the defendants are es- 
topped from contradicting the Sheriff's return, by the recitals in an act of 
sale of certain railroad stock made by the plaintiffs to them, the defendants. 

[t is true that the act of sale contains a recital to the effect, that the two 
orders were purchased by the piaintiffs at the judicial sale, but if the act 
can be considered as an estoppel as to the defendants, it would be equally 
so as to the plaintiffs who are parties to it, and preclude them from recov- 
ering in this case. 

We are of the opinion that the Judge @ qvo erred in rejecting the tes- 
timony offered for the purpose of proving the alleged error in the Sher- 
ifl’s return. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be reversed; and that this cause be remanded for a new 
trial, and further proceedings according to law, the appellees paying the 
costs of this appeal. 

Voorntes, J., absent. 


BengaMIN Barner v. Grorce W. Gorpen. 


It is no good ground for a dismissal of an appeal that garnishees were not made parties thereto. It does 
not in any wise affect their rights, being neither for nor against them, 
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Reynolds & Davidson, for plaintiff. G. A. Breaur, for defendant and 
appellant. 


PPEAL from the Fifth District Court of New Orleans, kggleston, J. 
L 


Lanp, J. The motion made to dismiss the appeal in this case, cannot 
be sustained. 
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The suit was commenced by attachment, and judgment was rendered 
against the defendant, recognizing a privilege on the property attached. 
During the proceedings prior to the judgment against the defendant, cer- 
tain parties were cited as garnishees, but no judgment whatever was ren- 
dered either for or against them in the suit. 

From the judgment against him, the defendant appealed; and the plain- 
tiff has moved to dismiss the appeal on the ground that the garnishees 
were not made parties to the appeal. 

The garnishees have no interest in maintaining the judgment against the 
defendant, because it does not in any wise affect their rights, being neither 
for nor against them. 

It is, therefore, ordered, adjudged and decreed, that the motion to dis- 
miss the appeal in this case he discharged. 

Voorntes, J., absent. 


Mrs. Enuiza A. Vanwickie et al. v. ANpREW Marta. 


When an heir conveys to the administrator his interest in the property, the latter does not act in his ti 
duciary capacity, and cannot be assimilated to a vendor when he disposes of it. 

The general rule is that all persons are capable of contracting ; the incapacity is the exception ; and it 
should not be extended beyond the clear import of the law 

The objection which applies to an adjudication in due course of administration, does not arise in a pri 
vate transaction between the executor and one of the heirs. But even as regards judicial sales, the 

law has been modified by allowing parties in interest, who happen to be administrators or executors, 

to become purchasers. Acts 1840, p, 123 ; 1854, p, 155. 


With regard to all contracts between the tutor and the ward who has become of age, the text of the law 


is explicit : these are null and void it not preceded by a full settlement of the tutorship, C. C, 355, 
1465, 1466. But as regards other ti 


wiciary trusts, the prohibition is not so general, and for obvious 
reasons, 


The party’s relief in case~ of fraud is obtained under articles 1814 and I841 of the Civil Code. 
.”; ZAL from the District Court of East Baton Rouge, Avery, J. 
Bard & Halland George W. Telm, for plaintiffand appellant. Duna 


& Herron, for defendants. 
Vooruiegs, J. 


= 


The question presented in this cause is, whether an ex- 
ecutor, whose administration is not at an end, can purchase the undivided 
interest of one of the heirs in some specific property belonging to the suc- 
cession. In other words, does the prohibition contained in articles 1139 
and 1784 of the Civil Code, strike such a contract with nullity? 

In a ease decided in the month of February last, (Peyton v. Enos et als. ) 
we stated that, if the sale was null and void, the nullity was relative, and 
could avail only the heir or other party interested adversely to the admin- 
istrator or curator; but the Court, on that occasion, declined expressing 
an opinion upon the question of the prohibition. 

The object of the prohibition is to prevent the fiduciary from abusing 
his trust to the detriment of the estate entrusted to his administration. 
He cannot be a vendor and a vendee at the same time; and, having pro- 
voked the judicial sale of the property, and, to a certain extent, having the 
supervision of the whole proceedings, it was but proper that he should be 
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en precluded from becoming a purchaser, whether directly in his own name, 
Marra’ or indirectly through the interposition of some one else. 

But when an heir conveys to the administrator his interest in the prop- 
erty, a different case is presented. The latter does not act in his fiduciary 
capacity, and cannot be assimilated to a vendor. 

The general rule is, that all persons are capable of contracting; the in- 
capacity is the exception, and it should not be extended beyond the clear 
import of the law. 

The prohibition against purchases made by executors relates to proper- 
ty entrusted to their administration; and the law evidently contemplates 
that they shall not be tempted to avail themselves of their position in or- 
der to become the owners of such property. The objection which applies 
to an adjudication in due course of administration, does not arise in a 
private transaction between the executor and one of the heirs. But, even 
as regards judicial sales, the law has been modified by allowing parties in 
interest, who happen to be administrators or executors, to become pur- 
chasers. Acts 1840, p. 123; 1854, p. 155. 

With regard to all contracts between the tutor and the ward, who has 
become of age, the text of the law is explicit: these are null and void, if 
not preceded by a full settlement of the tutorship. C. C. 355, 1465, 1466. 
But, as regards other fiduciary trusts. the prohibition is not so general, 
and for obvious reasons. 

There is no suggestion of fraud in the present case; but, had there been, 
the question under consideration would stand unaffected. The party’s 
relief would be obtained under articles C. C. 1814 and 1841. 

Judgment affirmed. 

Lanp, J., absent, concurring. 
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Henry McGuinn v. Micnet Peri. 


Where one-fourth of the owners of lots fronting on a street do not join in a memorial to have the street 
paved, the Common Council have no right to contract for its paving : and such a contract will be in 
valid against the property-holders. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

\ Whittaker & Fellowes, for plaintiff and appellant. Collens & Wool- 
ridge, for appellees. 

Durret, J. The required number of the owners of real property front- 
ing on Carrollton Avenue, petitioned the Common Council of the City of 
New Orleans for the shelling of said Avenue, from Common street to Or- 
leans street, and also for the shelling of Orleans street, from its junction 
tion with Carrollton Avenue to the Metairie Road. 

The above request was based on the 119th section of the Act of the 
Legislature approved March 20th 1856, entitled: ‘‘ An Act to amend an 
Act entitled ‘ An Act to consolidate the City of New Orleans, and to pro- 
vide for the government of the City of New Orleans and the administra- 
-tioh of the affairs thereof,” p. 136. . 




















NEW ORLEANS, MAY, 1861.. 


The Common Council ordered, by resolution, the shelling of said ave- 
nue and street, and the contract was adjudicated to the plaintiff, who, 
having performed the work, now sues the defendant, who owns a lot 
fronting on Orleans street, for his quota of the costs of said work. 

The memorialists claim to be owners of real property fronting on Car- 
rollton Avenue, and the evidence shows that none of the property hold- 
ers of Orleans street, which latter street crosses the Carrollton Avenue at 
right angles, signed the memorial. 

The Common Council, acting in virtue of the section 119 above cited, 
could, under the memorial, only order the shelling of the Carrollton Ave- 
nue, for the very obvious reason that, under the City Charter, the 
Orleans street could not be paved at the expense of the owners of lots 
front on the same, without a petition to that effect signed by one-fourth 
of said owners; and we have seen that no such petition was presented. 

From our above view of the case, we conclude that the owners of real 
estate on Orleans street were not bound to take any notice of the petition 
of the property holders on Carrollton Avenue, and of the action of the 

City Council thereon; whence it follows, that no right of action lies against 
the defendant. 

It is therefore ordered, that the judgment of the District Court, which 
is in favor of the defendant, be affirmed, with costs. 

Lanp, J., absent, coucurring. 
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Inpran McCaces et al. v. Georce Dovetass et al. 


The affirmative answer of a testator to the question whether this was his will, is not equivalent to the 
** presentation ”’ of the will to the witnesses as required by the second paragraph of article 1574 of the 
Civil Code. Without such presentation, the will must be declared void and of no effect. 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
Farrar, Snyder & Lewis, and A. N. Ogden, for plaintiffs and appel- 
lants. ZL. V. Reeves, H. B. Shaw, C. Roselius and T. W. Collens, for de- 
fendants. 

Bucuanan, J. This is a suit by certain heirs at law of Archibald Doug- 
lass, deceased, to set aside the will of the said Archibald Douglass, pur- 
porting to be a nuncupative will, under private signature, upon the fol- 
lowing grounds: 

1. That said Douglass was not of sound mind, at the time when said 
pretended instrument purports to have been executed; and from insanity 
and mental imbecility at that date, was utterly incapacitated to make any 
testamentary disposition whatever. 

That said pretended will is not signed by said Douglass, with his own 
proper signature and name. 

3. That said pretended will was neither written by the testator himself 
nor from his (dictation; nor did the said Douglass present the paper pur- 
porting to contain his will, to the witnesses, and declare the same to 
contain his last will. 


It only becomes necessary to examine the third of these grounds. 
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The will in question is attested by six subscribing witnesses. Of these 
four have given their evidence, on the trial of this cause. We subjoin so 
much of their testimony, taken down by the Clerk on trial, as bears upon 
the ground of nullity under consideration: 

Samuel W. Dorsey, sworn, says: He was acquainted with the late Ar- 
chibald Douglass, deceased; became acquainted with him in 1841, and 
then up to the time of his death. Mr. Archibald Douglass died in 1856. 
Witness being shown the will of A. Douglass, says: On the day before 
Douglass died, I heard that he was very sick, and wanted to see me. I 
went over to see him about three o’eclock the same day. The first person 
I saw was Mr. Bland, who told me he and Mr. Douglass were anxious for 
me to write the will of Mr. Douglass, and that he, My. Bland, also desired 
it. 

He told me that I had heard of Mr. Douglass’ intentions, and what they 
had previously been. Mr. Bland said that he was very anxious that he 
should leave his property as he intended to do, and therefore wanted me to 
write his will. Mr. Bland’s remark to me, as well as T reeollect, was, that 
he had raised those two boys, and took great interest in them. TI then 
went into the room where Mr. Douglass was lying in bed. I asked him 
the question how he was; his reply was, that he was very sick, and was 
very anxious to make a will. His chief object was to dispose of his prop- 
erty to his two nephews, James and George Douglass, and to provide for 
a negro woman, who had been very attentive to him whilst sick, and for 
some time. Don’t know that he mentioned how long, nor do [ know how 
long. I then asked him the question, what negro woman he meant. His 
reply was, that she was the daughter of a Mr. Cammack, residing some 
six miles off. He then asked me if he could make her a present of the 
sum of five or six thousand dollars, I do not reeolleect which. My reply 
was, as far as I recollect, that I supposed she was the slave of Mr. Cam- 
mack, and a donation of that kind would not invest the proceeds of the 
draft in her. His reply was,_that she was either manumitted, or that she 
was about being sent out of the State to be manumitted. That was 
about the amount of the conversation I had with Mr. Douglass. He 
requested me at that time to write his will for him, and I was also asked 
by Mr. Bland and others to do so. I replied that Mr. Donglass was at 
that time very nervous, and that if I did so, I would like to have some 
form book. I wrote the will the next day. I remarked to his friends, 
Mr. Bland and others, that I would return the next morning, and went 
in to see Mr. Douglass before I left, and promised him to return in the 
morning. On the following morning I returned, between eight and nine 
o’clock. Ithen had an interview with Mr. Douglass. He was at that 
time much more calm and collected than on the previous evening, and 
expressed a great desire to have his will written. He informed me that 
Mr. Bland had suggested to him that he should leave a certain number 
of small legacies to other members of the family, who would be gratified 
by the same. 

After I had been standing by his bedside for some time, Mr. Bland 
came in, and the subject was then mentioned about some legatees who 
were in indigent circumstances, and that it would be a great favor to them 
to do so; to which Mr. Douglass assented. He had mentioned the sub- 
ject before to me, and after Mr. Bland came, it was repeated in his pres- 
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ence. I then procured some ink and some paper, and went to a room 

immediately opposite the room Mr. Douglass occupied, and wrote this 

will, on several times visiting Mr. Douglass, and asking him if I understood 

him aright as to how those legacies were to be made, and in reference to 

the freedom of some negroes. There was no one present in the room 

while I was writing the will, though persons would occasionally step in for 

a few moments, except on one occasion Mr. Bland stepped in and com- 

menced reading the will, and made some suggestions to some parts of it, 

and I told him I was writing Mr. Douglass’ will, and not at his, Mr. 

Bland’s, dictation. His reply, as well as I recollect, was, his anxiety about 

James Douglass and George Douglass, the principal legatees. Mr. Bar- 

ton, one of the subscribing witnesses to the will, was present in the room 

at the time Blaidecame in. I then took this will to Mr. Douglass’ bed- 

side, and told ..im I had written his will, and wanted him to be particular 

and see if it was according to his dictation and direction, in the presence 

of witnesses, and he mentioned to me that I had omitted the name of a 

woman named Keziah, and wanted her name inserted, and I filled the 
name in; then, at his suggestion, a blank having been left in the will for 
that purpose, I filled in the name in my own handwriting. After the will 
was read and approved of, sentence by sentence, by Mr. Douglass, he 
raised up in bed and signed his name to it. I read the will fully and au- 
dibly, so that all the witnesses could hear it, my object being to comply 
fully with the law. When [had read this will to Mr. Douglass, I told him 
IT wanted him to be certain it was his last will and testament; and Mr. 
Douglass answered to my question, yes, after each sentence being read, 
and then answered yes to the last sentence. Myself and the other wit- 
nesses signed the will, in Mr. Douglass’ presence. The signature to the 
will is the signature of Mr. Douglass. I saw him write it with his own 
hand. Mr. Bland did not dictate to me the terms of this will at the time 
I was writing it, nor did he dictate it to me at any other time. Whilst I 
was engaged in writing the will, I do not recollect ever asking Mr. Bland 
to go into Mr. Douglass’ room and ask him about the clauses in it. I re- 
collect distinctly that I did not ask Mr. Bland to do so. Mr. Bland did 
not pass back and forth from Mr. Douglass’ room to give me any instruc- 
tions about the will. Mr. Bland may have walked into the room while I 
was writing in the room, but I only recollect distinctly his coming into 
the room once, as before stated. I wrote the will in my own language, to 
express the wishes of the testator, as communicated to me by him, and 
not in the language of Mr. Bland. Mr. Bland remarked to me that morn- 
ing, that Mr. Reeves was coming. I remarked to Mr. Bland that Mr. 
Douglass was in great anxiety to write the will. It was during the writing 
of the will that Mr. Reeves came; I do not recollect the precise time. I 
recognize the signature of each of the witnesses, signed by the witnesses 
in my presence, and that of the testator. All the witnesses were residents 
of the Parish of Tensas at that time. The place of the execution of the 
will was at the residence of Mr. Douglass, in this parish. 

Mr. Douglass directed me to insert this provision in his will in relation 
to the legacy to Sally Wright. I endeavored in writing this will to ex- 
press the wishes of the testator. The provisions were certainly communi- 
cated to me by Mr. Douglass. : 
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Cross-examined. 

The words were mine, and I used them to express the intention of the 
testator. He expressed to me the exact amounts he wished to leave to 
ach one, as I asked him about them at that time. 

Witness says he cannot recollect whether Mr. Douglass dictated the 
terms consecutively about the legacy to Sally Wright. The witness is 
asked by the counsel for plaintiffs. Witness being asked whether, before 
the will was read in presence of the witnesses, the testator had presented 
the paper to the witnesses, declaring that it contained his will, or whether, 
before the reading of the will, the testator had declared that the paper 
about to be read contained his last will, witness answers, ‘‘ that he does 
not recollect that either was done.” 

In the questions asked by him of Mr. Douglass in the making of his 
will, there was no suggestion made by witness to Douglass about any tes- 
tamentary disposition to any person. That his questions in relation to the 
testamentary dispositions were only made to ascertain more clearly the 
wishes of the testator, so that he could express them more definitely. 

Cross-eramined. 

On witness’ first interview with Mr. Douglass, the day before the will 
was written, does not recollect his saying any thing to him about any tes- 
tamentary disposition to Mrs. Wright. The next day Douglass told him 
that Mr. Bland had suggested the propriety of making some particular 
legacies. Mr. Douglass told him that Mr. Bland had suggested the 
amounts, and Mr. Douglass said he had no objection. Witness does not 
recollect, in calling over the legacies, whether Mrs. Evans’ or Mr. Prior’s 
names were mentioned or not. 

Witness was extremely anxious to carry out the wishes of the testator, 
and make a good and valid will; and witness’ whole attention was directed 
to this object. Witness’ impression is that he remained at Mr. Douglass’ 
about an hour 6r an hour and a half after the will was made. 

John V. Sevier, sworn by defendant. He is a resident of the Parish of 
Tensas. Wasa resident in 1856; was acquainted with A. Douglass, de- 
ceased. Examined the last will marked (A), recognizes the signatures of 
the witnesses to it. Recognizes Mr. Douglass’ signature thereto; he saw 
him sign it. Witness states that the will was read over to Mr. Douglass, 
in an audible voice, in the presence of the witnesses, before Mr. Douglass 
signed it. Mr. Douglass requested to be held up in bed, to sign the doc- 
ument. Mr. Douglass requested him to witness the will. After the will 
was written, and Mr. Dorsey had read it to Mr. Douglass, and asked him if it 
was his last will and testament, he said it was. It was in the presence of 
all the witnesses, and immediately after that, that Mr. Douglass signed 
the will. Witness signed the will, together with the other witnesses, in 
presence of each other, and in presence of Mr. Douglass. 

L. L. B. Barton, sworn, says, he is a resident of the Parish of Tensas; 
was there during the year 1856. Being shown the document marked (A), 
says he recognizes his signature to it, also the signature of John V. Sevier, 
and saw Mr. Douglass sign the will. Says he would not recognize Mr. 
Douglass’ signature ordinarily, but that he saw Mr. Douglass sign that 
will. The will was read over to other persons outside of Mr. Douglass’ 
room; and witness is positive that it was read over to Mr. Douglass before 
he signed it. 
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Question. ‘*Did or did not Mr. Douglass, in presence of the witness 
and the other subscribing witnesses, and before signing document (A), 
declare that it was his last will and testament; and if not, what did he say 
in relation to it?” ; 

Witnes s answers, he does not recollect the exact words of Mr. Douglass; 
but the purport of it was, that it was his last will. He had some correc- 
tions made in it before signing it. 

This witness and the other subscribing witnesses signed this will, in the 
presence of Mr. Douglass, and in the presence of cach other. Witness 
was in the room when Mr. Dorsey was writing the will; and while writing 
it, when Maxwell W. Bland came into the room, that Mr. Bland asked 
Mr. Dorsey if he had got to the describing of the property, and Mr. Dor- 
sey told him to go away,—that he would read the will to him after it was 
done; that Mr. Bland did not, in the presence of witness, dictate any leg- 
acies to Mr. Dorsey, or any part of said will. 


Cross-evcamined. 

Witness says that Mr. Bland was in the room when Mr. Dorsey was 
writing the will, once or may be twice. Witness thinks Mr. Douglass de- 
clared that it was his will, but is not sure. Witness being asked, ‘‘ whether 
he, Mr. Douglass, made a voluntary statement that it was his will,” says 
that Mr. Douglass did so, only by signing it. The correction of interlin- 
ing the name of Keziah was all the correction that witness saw made in 
the will. 

Evamination by Plaintiff Resumed. 

Witness says—I think that Mr. Douglass did say, at the time of signing 
that will, that it was his will, or words to that effect. 

H. C. Sevier, sworn on his voir dire, says: Witness is a brother-in-law 
of one of the defendants in this case. Witness says he does not know but 
what he does feel an interest in the result of this suit; witness is not di- 
rectly or indirectly interested pecuniarily in the result of this suit, and 
the interest he feels in it would not prevent him from testifying the truth; 
that he would not be made richer or poorer by the result. Witness lived 
in the Parish of Tensas in December, 1856; witness being shown the doc- 
ument ‘‘A,” recognizes his signature, and the signatures of the other 
witnesses. Saw Mr. Douglass sign the will in the presence of the wit- 
nesses Whose names are to the will; witness and the other witnesses signed 
the will in the presence of Mr. Douglass, and in the presence of each oth- 
er. The will was read over in an audible voice to Mr. Douglass, in the 
presence of the witnesses, before Mr. Douglass signed it; Mr. Douglass 
declared that the document was his will when Mr. Dorsey read it over to 
him. Mr. Dorsey asked Mr. Douglass if that was his will, and he an- 
swered, ‘‘Yes;” by which witness understood him to declare that it was 
his last will. ‘ 

As to the mode in which this will was prepared and written, there is the 
evidence of another witness in the record, who was not a subscribing wit- 
ness of the will, but whose testimony is very important. This witness is 
the Mr. Bland, so often mentioned in the previous testimony. The fol- 
lowing is his deposition, taken under a commission: 
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Answers of M. W. Bland to Interrogatories and Cross-interrogatories. 


(The interrogatories and cross-interrogatories found on pages 85, 86 and 
87 of the record., The answers on pages 89, 90, 91, 92, 93, 94, 95 and 
96 of the record. ) 

Answer to 1st interrogatory. I know them all, and have known them for 
the last fifteen or twenty years. 
2d. Iam the step-father of the defendants, James Stewart and George 

Douglass and Mrs. Wright, and of course am connected with Mr. Prior 

and Mrs. Evans, their uncle and aunt, and Mrs. Indian McCaleb, their 

cousin. 

3d. I knew him well and intjmately. 

4th. I knew him from the year 1838 till his death, a period of about 
eighteen years, in Louisiana and Mississippi. 

5th. I married his deceased brother’s widow, Mrs. Emeline Douglass, 
the mother of George and J. 8. Douglass, the defendants. 

6th. I have examined the document. I saw the original written, and 

most of it is in my own language. The original was written byS. W. 

Dorsey, Esq., of Tensas parish, at the house of Archibald Douglass, on 

the 28th of December, 1856, and there is where I first saw it. It was in- 

tended for the last will and testament of Archibald Douglass, who was ly- 
ing very ill, in a dying condition, at his house, in a room near to which 
the will was written. No one was present in the room where the will was 
being written, except Mr. Dorsey and myself. While Mr. Dorsey was in 
the act of commencing the will, he requested me to step into Douglass’ 
room and ask him something about the legacies, if he did not want to give 
something to his other relatives. I did so, and named most of the other 
relatives, and Douglass answered ‘‘well;” and when asked how much to 
give them, he answered, ‘‘ you say.” With this answer, I returned to the 
room where Dorsey was writing, and had the will written according to my 

idea what Douglass ought to do. At no time, to my knowledge, did 

Douglass dictate any portion of that will to Mr. Dorsey. That portion of 

the will which gave Cornelia Cammack $5,000 was modified, at the sug- 

gestion of Mr. Dorsey, with the condition that she should be manumitted 
by her master, Y. Cammack. I suggested the legacy and its amount, and 

Mr. Dorsey, being a lawyer, suggested the conditions of it. After the 

will was written out, L. V. Reeves, Esq., arrived at the house, and came 

into the room where Mr. Dorsey and I were. Mr. Dorsey then read the 
will over to Mr. Reeves, and he, Reeves, said it was better for him to 
write the will over again, as he was afraid it was not right, and might 
give rise to trouble. But I told him it was then too late, as Douglass was 
fast sinking, and I refused to let him write it over. Mr. Douglass’ men- 
tal and physical condition was very low, and the will had to be written 
very rapidly. I hurried Dorsey several times, and told him to lose no 
time. Mr. Dorsey acted as scribe, and wrote down the various legacies, 
as I stated them, and frequently in my own words. I had had frequent 
conversations with Douglass when in health previously, and had a tolera- 
ble notion of what his views were as to the disposition of his property. 

When I did not recollect them, I dictated the will in accordance with what 

I thought was right and just. In relation to the legacies to Mrs. Wright, 

Mrs. MeCaleb, and the two young Evanses, I fixed them at about what 
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these two ladies owed, and enough to school the Evanses. I intended to 
place Mrs. Lucinda Evans in the will as a legatee, but was in such a hurry 
that I entirely overlooked her. 

7th. I saw, as I said before, the will written. I have stated in the pre- 
ceding answer the circumstances under which it was written. After it 
was written, Dorsey took it into Douglass’ room, and the other witnesses 
being called, Douglass was propped up in bed, and either Dorsey or Reeves 
read the will over. Douglass seemed to pay as much attention to the 
reading as a man in his deplorable condition could do. There are condi- 
tions, however, attached to some of the legacies in the will, which Doug- 
lass, even in health, could not understand or appreciate, much less in his 
then condition. He appeared to assent to what was done and said in the 
will, as he had always been in the habit of doing in his business matters, 
which I had managed for the last ‘ten or twelve years of his life. When 
the reading was finished, a pen was placed in his hand, when he scrawled 
upon the paper, ‘“A. Douglass,” being unable to spell his own name correct- 
ly. After this act, Douglass went immediately into a deranged state of 
mind, which continued until his death. A few moments before Dorsey 
and I went out to make the will, the slaves Harry Truman, Wash, Co- 
lumbus, Caroline and Keziah, or most of them, came into Douglass’ 
room, and called his attention to a previous promise to emancipate them, 
when he said, ‘‘J did,”’ and made some remark to the effect that he would 
free them. When the will was read, Keziah’s name had been left out, 
and she, having heard the reading, burst out weeping, when Douglass ex- 
claimed, ‘‘ and Keziah!” and her name was then inserted. 

8th. I have already stated that Douglass did not dictate the will, but 
that I dictated nearly the whole of it, and Dorsey wrote it. 

9th. I have already answered this in my previous answers. 

10th. I believe I have stated all I know that I can now recollect dis- 
tinctly about the writing and execution of the will. 

The evidence of these witnesses does not accord in every particular; 
indeed, there are material contradictions between the testimony of Dor- 
sey and that of Bland. 


But it is evident from the testimony of each and every witness exam- 
ined, that the will of Archibald Douglass was neither dictated, as pre- 
scribed in the first paragraph of Art. 1574 of the Civil Code, nor presented 
by the testator to the witnesses, as prescribed in paragraph second of the 
same article. It is impossible to say, from the evidence, how much of 
this testament is the expression of the intentions of the testator, and how 
much of those of Bland. The affirmative answer of the testator to the 
question whether this was his will is not equivalent to the ‘‘ presentation” 
of the will by the testator to the witnesses required by the Code. The 
circumstances of the case resemble those of Bardelabon vy. Averett, 11 
An. 636. As in that case; the testator was dying when the will was read 
for the first time to him and to the witnesses simultaneously. The coun- 
sel of defendants rely upon the case of Bouthemy v. Dreux, 12 Martin 
639. Without inquiring how far that case may now be considered as au- 
thority, we content ourselves with observing that the circumstances 
related at page 642 of the report, differ materially from the facts of the 
present case. 

It is, therefore, adjudged and decreed, that the judgment of the Dis- 
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trict Court be reversed; that there be judgment for plaintiffs; that the 
nuncupative will under private signature of Archibald Douglass, dated 
28th December 1856, be decreed to be null and of no effect; that the 
cause be remanded to the District Court for further proceedings in par- 
tition of the succession of said Douglass, as ab intestato, among his heirs 
at law; and that defendants and appellees pay costs in both courts. 


Voorutes, J., absent. 


Euizaspetn Honunesnrap and [vspanp v. Lewis Srurces, Ex’r, et als. 


A party may well ask the nullity of a will, and, in case he fails in that instance, sue for a reduction 
of excessive dispositions. 

The object of probating a will is to procure its execution ; and when a judgment of homologation is 
obtained contradictorily with proper parties, the judgment, as between them, will bar a subsequent 


action in nullity. 


PPEAL from the District Court of East Feliciana, MeVea, J. 
A W. J. Hamilton, W. EF. Kern, R. J. Bowman, and Fuqua & Kil- 
bourne, for plaintifis. Muse & Hardee and P. Pond Jr., for defendants 
and appellants. 

Voorntes, J. The object of the plaintiff’s demand is two-fold: in the 
first place, to obtain the homologation of a will of Mary Kepler, deceased, 
dated — December, 1859; and, secondly, to obtain an order of court pro- 
nouncing the previous will of the deceased, dated May 9th 1851, revoked 
by the subsequent will, and by a letter of hers bearing date September 
29th, 1859. 

The plaintiff being the mother, and as such the forced heir of the de- 
ceased Mary Kepler, prays for a reservation, at all events, of her legitime. 

The defendants,—the executor and legatees,—excepted to this action. 
upon the grounds that the demands were inconsistent and incongruous; 
that the petition does not disclose any right of action on the part of 
plaintiff; and that no action can be had on a will which has not been 
probated. 

This exception was partly sustained; the District Judge restricting the 
demand to the probating of the last will of the deceased, and to the 
recognition of whatever rights the plaintiff might have as forced heir. 

The defendants offered to file an answer, in which several grounds of 
nullity are set against the will of the 29th September 1859; but, upon 
objection on the part of the plaintiff, this document was not admitted,— 
the Court deciding that the object of the suit was merely to obtain the 
probate, and not to test the validity of the will. 

The case, upon being tried, resulted in a judgment homologating the 
second will, and decreeing the revocation of the previous one. 

We are of opinion that this cause should be remanded for a new trial. 

The plaintiff has a right to have tried the several issues presented by 
her pleadings. There is no inconsistency or incongruity in the several 
demands contained in her petition. The right to the leyitime is disiinet 
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and apart from whatever rights, which she may claim by virtue of the will 
of her deceased daughter; and, should the succession be intestate, her 
rights beyond the Jegitime would be derived from the law. There can 
therefore be no impropriety, as a matter of pleading, to claim the whole 
succession either by virtue of a will or by effect of law, and, in the alter- 
native, to ask a reduction of such legacies as intrench upon the legitime, 
should the succession be testamentary. A party may well ask the nullity 
of a will, and, in case he fails in that instance, sue for a reduction of ex- 
cessive dispositions. 

On the other hand, the defendants were entitled to attack the validity 
of the second will, when the attempt was to have the same probated. 
The object of probating a will is to procure its execution; and, when a 
judgment of homologation is obtained contradictorily with proper par- 
ties, the judgment as between them will bar a subsequent action in 
nullity. The answer assailing the validity of the will of September 1859, 
should have been filed, and the issue therein tried. 

In the unsettled state of the pleadings and of the evidence, as_pre- 
sented in the record, it is not proper that we should pass upon the ques- 
tion of revocation. Nor are we prepared to say whether or not, under 
the pleadings and the evidence, the nuncupative will by private act of 
Mary Kepler, deceas~1, is a valid testament. 

It is, therefore, ovacred and decreed, that the judgment of the District 
Court be avoided and reversed; and that this cause be remanded for fur- 
ther proceedings; the plaintiff and appellee paying the costs of appeal. 

Lanp, J., absent, concurring. 


J.B. McCienpon v. Bennetr & Appison. 


A writ of sequestration which has been issued without the affidavit and bond required by Art. 276 of 
the Code of Practice, will be set aside, 


PPEAL from the Dist. Court of the Parish of St. Helena, Wilson, J. 
A S. F. Russell, for plaintiff. D. N. Hennen, for defendants and ap- 
pellants. - 

Durrez, J. The plaintiff addressed a petition to the District Court of 
the parish of St. Helena, for a writ of sequestration of certain landed 
property. The writ was granted and executed, and the property restored 
to the defendants on giving bond, conditioned according to law. 

The plaintiff based his demand on the allegations, lo., that he had 
acquired the property in question at a Sheriff’s sale made in execution 
of a writ of fi. fa. at the suit of Hugh & Dowling v. New Orleans & Nash- 
ville R. R. Company; 20., that said Hugh & Dowling having sued out an 
alias fi. fa., and the Sheriff having levied on the same property, he en- 
joined the sale and the case was, on recusation, removed to the Fourth 
District Court of New Orleans, where it is still pending; 30., that the 
Sheriff, by reason of said transfer of the cause, ‘declares that he is 
without authority to protect or preserve possession of the land above 
described;” 40., ‘‘that in consequence of said lands being left unpro- 
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tected, he is greatly injured by trespassers who have gone upon said 
lands, and cut and destroyed large quantities of valuable timber. That 
one Elisha Bennett and Israel Addison are at this time upon said lands 
without a shadow of right in law or in fact, &e.” 

The said Bennett & Addison answered the plaintiffs petition, asserting 
title in themselves, and excepted to the whole proceedings as being irreg- 
ular and contrary to law, Ist, because the sequestration issued without 
affidavit or bond; 2d, because the petition has not been filed in time. 
The second objection is now abandoned. 

The District Judge overruled the exceptions, and, on an er parte trial, 
nonsuited the defendants on their pleas of ownership and damages. 

The first ground of exception was well taken. C. P. 276. 

It is not correct to say that the defendants cannot oppose the want of 
all the legal formalities, because the sequestration was to await the final 
action of the suit in injunction to which they are strangers, Ist, because 
it was issued against them by reason of their alleged possession and 
depredations; 2dly, because, as between the parties to the injunction suit, 
the writ should have been issued by the court seized of jurisdiction, the 
4th District Court of New Orleans. 

It is therefore ordered, that the judgment of the District Court, be 
avoided and reversed. It is further ordered, that the writ of sequestra- 
tion be, on the exception of the defendants, set aside and dissolved, at 
the costs of the plaintiff in both courts, without prejudice to the claim in 
damages of the defendants. 

Voorutss, J., absent. 


Turts & Hoparr et als. v. Toomas J. Casey. 


No appeal can be entertained in this Court to revise that which has already obtained the force of the 
thing adjudged upon a former appeal. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Bonford, Singleton & Clack, for plaintiffs and appellants. Benja- 
min, Bradford & Finney, for defendants. 

Merrick, C. J. On the 5th of November the syndic filed his pro- 
visional tableau of distribution, on which he placed the appellants as 
mortgage creditors for $18,103 04. 

M. Abrams. among others, filed an opposition to the tableau of distri- 
bution, claiming to be a creditor by privilege in virtue of an attachment. 
Having been defeated he appealed to this court, and final judgment was 
rendered recognizing his privilege for the amount of the proceeds of the 
property attached, viz, 3,251 85. See 15 An. 258. 

Keep, Bard & Co. were parties to the record and had given evidence of 
their claim on the trial of the oppositions. 

On the forwarding of the mandate from this Court, viz, in July 1860, 
the syndic filed what he calls a ‘‘ supplemental tableau to the 1st pro- 
‘* visional tableau to make the same conform to the decree of the 
‘* Supreme Court on the opposition of M. Abrams.” 
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Abrams complained of this last tableau by way of opposition, because 
he said it did not conform to the decree of this Court. 

Keep, Bard & Co, filed an opposition, on the ground that their mort- 
gage to the real estate was anterior in date to the levy of the attachment 
upon the movables, and that the syndic had placed to the credit of 
Abrams the net proceeds of the sales of the furniture seized under the 
attachment, amounting to $2862 03, whereas, they aver, that inasmuch 
as the personal effects are insufficient to pay the general privileges affect- 
ing the movables, the deficiency, $1764 94 ought first to be deducted from 
the proceeds, and only the residue, $1097 29, ought to be distributed to 
said Abrams; instead of which, the fund set apart to Keep, Bard & Co. is 
male to sustain said deficiency of $1764 94. They pray that the last ta- 
bleau may be co-octed accordingly. 

The District 6 .ige amended the tableau by placing the clerk of this 
Court thereon as creditor for $28 80, the costs, but dismissed the oppo- 
sition of Keep, Bard & Co., on the ground that they were concluded by 
the judgment of this Court which had the force of the thing adjudged. 
They appeal. 

Abrams moves to dismiss the appeal. 

The supplemcntal tableau was but an exhibit in more convenient form, 
of the funds awarded to the different creditors by the decree of this 
Court. It was nothing more than the result of the arithmetical calcula- 
tions necessary to carry into effect our decree, and consequently not 
subject to any opposition except that which should allege a departure 
from that decree. The opponents do not complain of a want of compli- 
ance with our judgment on tle part of the syndic, but they seek to go 
. behind the decree itself and obtain a redress which was not granted them 

by the former judgment. 
No appeal can be entertained in this Court to revise that which has 
already obtained the force of the thing adjudged upon a former appeal. 
See Nolte v. His Creditors, 7 N. S. 641. 
It is, therefore, ordered, adjudged and decreed by the Court, that the 
appeal in this case be dismissed, at the costs of the appellants. 
Voornizs, J., absent. 
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Epwarp D. Waurre v. James Macvire et al. 


An appellant has the right (C. P. 595) to withdraw his appeal, on motion, at any time before the appel- 
lee has been cited ; and ia such a case he may renew it, according to that article and articie 598, 
within a year if he reside in the State, or two years i he be absent therefrom. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
\ Edward C. Kelley, for plaintiff and appellant. Race & Foster, for 
defendant. 
On a motion to dismiss: 
Durret, J. The motion to dismiss cannot be maintained. lo. The 
appellant had, under the article 595 of the Code of Practice, the right to 
withdraw, on motion, his appeal, as the appellee had not then been cited. 
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was 20. The second appeal was seasonably taken during the year; and when, 
Mactms, as was the case, the Supreme Court closed its session before the return 
day fixed by the District Court, the record of appeal was properly filed 
on the first day of the succeeding term. Wells v. Lamothe, 10 La. 410. 
Besides, the appellee having caused the case to be set down for trial, can 
not now urge such objections. Creevy v. Breedlove, 12 An. 745. 
Motion dismissed. 





CERN LES ORRIN AR ARRAN LEN ELE LLL ALA 





Epwarp D. Wuirr v. James Macvuire et als. 


Actions for torts, injurious words, whether verbal or written, and that for damages caused by animals, 
or resulting from offences or quasi-offences, are prescribed by one year. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
i | . E. C. Kelly, for plaintiff and appellant. Race & Foster, for de- 
fendant. 

Lanp, J. This suit is for the recovery of damages for an alleged tort ; 
committed prior to the 13th day of September, 1854. The petition was 
filed on the 16th of May, 1856, and citation was served on the defendant 
on the 19th of the same month and year. 

The prescription of one year was pleaded to the action, and is a bar to 
plaintiffs recovery. ©. C. Art. 3501. 

Judgment affirmed. 
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Tue N. O. Sr. Josern’s Association v. A. Macnier. 


To the general rule that parties to a contract cannot stipulate but for themselves, there is an exception 
when one makes, in his own name, some advantage for a third person the condition or consideration 
of a commutative contract, or onerous donation. C. C. 1884, 1896. He for whose benefit this advan- 
tage is stipulated, has an equitable action to enforce the stipulation, when he has signified his assent 
in the premises. C. P. 35. 

A penal obligation cannot be stipulated for the benefit of third persons. . A penal clause, being a sec- 
ondary obligation having for its object the enforcement of a primary obligation, cannot be assimilated 

to a condition or consideration. C. C. 2113, 2115. 
























| PPEAL from the Sixth District Court of New Orleans, Howell, J. 
| Durant & Hornor, for plaintiff. Field & Blocker and C. Dufour, 
for defendant and appellant.. 

Voorutes, J. The defendant, Magnier, and several other hatters in 
the city of New Orleans entered into a contract to close their respective 
stores on Sundays. They stipulated, in express terms, that those who 
would violate this obligation, would become subject for each infraction, 
toa fine of one hundred dollars for the benefit of the asylum of the 
St. Joseph’s Orphans. 

A. Magnier having, on several Sundays, opened his store, the present 
suit was brought to recover the stipulated fine. 
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To the general rule that parties to a contract cannot stipulate but for %. J. samen 


themselves, there is an exception when one makes, in his own name, some 
advantage for a third person the condition or consideration of a commu- 
tative contract, or onerous donation. C. C. 1884, ‘1896. He, for whose 
benefit this advantage is stipulated, has an equitable action to enforce 
the stipulation, when he has signified his assent in the premises. C. P. 35. 

The text is clear that the advantage must be the condition or consider- 
ation of the contract: hence it is that a penal obligation cannot be stipu- 
lated for the benefit of third persons. 6 Toullier, No. 846; Rolland de 
Villargues, 2 Dict. Not. No. 50; C. N. 1121. 

A penal clause, being a secondary obligation having for its object the 
enforcement of a primary obligation, cannot be assimilated to a condition 
or consideration. C. C. 2113. 

‘** The penal obligation, says C. C. 2115, has this in common with a con- 
ditional obligation, that the penalty is due only on condition that the first 
part of the contract be not performed. But it differs from it in this, that 
in penal contracts there must be always a principal obligation, indepen- 
dent of the penalty; while in conditional contracts, there is no obligation, 
unless the condition happens.” 

The stipulation to pay a fine of one hundred dollars for each violation 
of the contract, is, in the very language of the parties, a penal obligation. 
Its very object and purpose is to enforce the primary obligation, which 
each of the contracting parties assnmed, to close his respective store 
on Sundays. It isa strained and unnatural construction to say that the 
contract was entered into with the view of making a donation to the 
plaintiffs, dependent upon the condition that any of the parties would 
not close their stores. This was a commutative contract with a penal 
clause, not a conditional donation. 

It is, therefore, ordered and decreed, that the judgment of the Dis- 
trict Court be reversed, and that the plaintiffs’ demand be rejected, with 
costs in both courts. 

Lanp, J., absent, concurring. 
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S. B. Nerries v. Toe SuHerirr et als. 


By article 2341, dotal immovables may be sold “ for the purpose of liberating from jail either husband 
or wife,” &c. 


PPEAL from the District Court of East Feliciana, Mc Vez, J. 
IN. D. B. Sanford, for plaintiff and appellant. Muse & Himmler, for de- 
fendants. 

Voorutes, J. The plaintiff, a married woman, gave lier note to the 
seizing creditors, who are attorneys-at-law, for the purpose of defending 
her husband, who was then confined in jail on a charge of manslaughter. 
The question is, whether she is bound by such a contract. 
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The husband and wife owe to each other support and assistance. C. C* 
121. She bears a proportion of the marriage charges, equal, if need be, 
to one-half of her income, when all her property is paraphernal, and she 
has reserved to herself its administration. C. C. 2366. When separated 
in property, she contributes to the expenses of the marriage to the am- 
ount of one-half of her income. C. C. 2397. And if there remains noth- 
ing to the husband, the wife, who has obtained the separation, is bound 
for all the household expenses and for those incurred for the education 
of the children. C. C. 2409. Lastly, she can alienate even her immova- 
bles in all cases where the alienation of the dotal property is permitted. 
C. ©. 2411. , 

Now, by Art. 2341 of the Civil Code, dotal immovables may be sold 
‘* for the purpose of liberating from jail either husband or wife,” ete... If 





the wife can alienate her dotal and paraphernal property for such pur- 
pose, it is because a contract to that effect is legal and binding upon her. 
(See Gilbert, Code Civil Annot:, notes to Art. 1558 of the N. C.) 

The charge of fraud preferred against the creditors is wholly unsup- 
ported by proof. 

Judgment affirmed. 

Lanp, J., absent, concurring. 
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Succession ofr BensaMIn ANDREWS. 


Frem the moment when the citation of appeal is served on the appellee, the appellant cannot withdraw 
his appeal ; and whether the appellee obtain the rejection of the appeal by producing the record from 
the court below or prosecute execution on the judgment appealed frem, on the certificate of the Clerk 
that the record has not becn brought up by the appellant (within three days after the time allowed 


him to file the record) the appeal shail te considered as abandoned, and the appellant shall not after- 
wards be allowed to renew it. C. P. 594, 589 ; 15 An. 591 and 592. 


A PPEAL from the District Court of Washington, Wilson, J. 
i T. C.W. Ellis, for Burris, curator. Alfred Hennen, for defendants. 

Bucuanan, J. The appellee moves to dismiss this appeal on the follow- 
ing grounds: 

1. That appellant applied for and obtained an appeal to this court, re- 
turnable on the fourth Monday of February, 1860, from a judgment ren- 
dered by the District Court on the 15th December, 1859; that he failed to 
give bond and take the necessary steps to prosecute his said appeal; that 
appellant thereby abandoned his appeal, and cannot be permitted to re- 
new it. 

2. That having failed to bring up his said appeal within the time pre- 
scribed by the order of court and at the regular return day, appellee ob- 
tained the certificate of the Clerk of the Supreme Court, stating that the 
record had not been brought up, &c., which certificate appellee produced 
at the next regular term of the District Court, and obtained award of exe- 
cution upon the judgment, which thereby, became irrevocable; that the 
subsequent appeal from the said judgment is consequently illegal, and 
cannot be entertained. 





NEW ORLEANS, MAY, 1861. 341 






The facts stated in this rule are shown to be true by the record. And — Svcctsston 
under the law and the practice of the court, this motion must prevail. —Axprews 
C. P. Art. 589, 594; 15 An. 591; Ibid. 592. 

Rule absolute, and appeal dismissed, at costs of appellant. 

Lanp, J., absent, concurring. 
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Henry Marks, Under Tutor, v. Mary A. and J. Wrrxovsxr.—M. V. 
Wirxovskt, Intervenor. 


Where an under tutor acts collusively and co ruptly to defraud the minor, it will justify his removal 
from office ; and damages will be awarded against him on proof of the loss sustained by his fraudu - 
lent conduct, 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Jones & Dougherty, M. DuBose and C. A. DeFrance, for plaintiff and 
appellant. Sparrow and Montgomery, for appellees. H. Short, for inter- 
venors. 

Bucuanan, J. Thomas Davis died in the Parish of Tensas, leaving a 
considerable estate in land and negroes, and several minor children. His 
widow, the natural tutrix of his children, having married again, was con- 
tinued in the tutorship, and her second husband, Julius Witkouski, was 
joined with her in the tutorship. They applied for the sale of the minors’ 
property, for the purpose of paying debts and effecting a partition. One 
of the minors, a married woman, assisted by her husband, joined in this 
application. The present plaintiff, under tutor of the minors Davis, signed 
a consent to the sale on the terms prayed for in the petition of tutrix, 
** believing the same to be for their interest.” A family meeting was there- 
upon ordered to be convoked; which met, and advised the sale on the 
terms proposed; stating their reason for thus advising, to be, ‘‘ that we 
think it will be to the interest and of evident advantage to said minors, to 
sell said property and invest the money as we have advised.” The under 
tutor was not present at this family meeting. The Clerk having homolo- 
gated the deliberations of the family meeting and ordered the sale to take 
place, the under tutor filed this suit or opposition by petition, alleging 
that the sale was illegal by reason of his (the under tutor’s) absence from 
the family meeting; that the sale was unnecessary and prejudicial to the 
interest of the minors; that the object of the tutrix and co-tutor was, to 
defraud the minors Davis of their just rights to the estate of their father; 
that they had neglected to give security for their administration, and had 
maladministered the estate. This petition concluded by a prayer that the 
tutrix and co-tutor be cited; that the judgment homologating the pro- 
ceedings of the family meeting be set aside; that the sale be declared pre- 
judicial to the minors; and that the tutrix and co-tutor give security, or 
in default thereof, be dismissed from their said offices. 

The evidence shows, also, that the under tutor appeared at the public 
crying, and notified the persons present that he opposed the sale; where- 
upon the crying and adjudication were postponed. 
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The defendants, and also the married heir, assisted by her husband, in- 
tervening herein, plead, that the opposition of the under tutor has its ori- 
gin in a corrupt motive, to wit, to extort from the tutrix and co-tutor one- 
half of their commissions, and the payment of a certain note held by the 
under tutor against the defendants; that the proposed sale was necessary 
and advantageous to the minors; and that damage has been suffered by 
the estate through the opposition made by the plaintiff. They pray that 
he be deprived of the under-tutorship and sentenced to pay damages. 

The judgment of the District Court ordered the sale to proceed in due 
course of law; dismissed the plaintiff and opponent from his office of un- 
der tutor; and condemned him to pay the estate of Thomas Davis, repre- 
sented by the defendants, five hundred dollars as damages caused by the 
willful and ungrounded opposition to the sale of the property of the estate. 

From this judgment, plaintiff has taken a devolutive appeal. 

It is proved that the plaintiff not only gave his written consent to the 
sale, as above mentioned, but that he notified the counsel of the parties, 
that it would be impossible for him to be present at the family meeting; 
by reason of which declaration of plaintiff, his written consent was taken 
upon the petition for the sale. It is also proved, that plaintiff stated to 
various persons that there was an agreement that he should have half the 
commissions of administration for signing the bond; that this agreement 
not being kept, was the reason for his erasing his name as surety from the 
bond of administration of defendants, and for making this opposition to 
the sale. 

This conduct of the plaintiff justifies his removal from the office of un- 
der tutor. But we are unable to concur in that part of the judgment ap- 
pealed from, which awards pecuniary damages against the plaintiff. Those 
damages could only be due, upon a distinct and precise proof of loss sus- 
tained by the estate, through the plaintiff's acts. Now, true it is, that 
one witness on the trial below, estimates, in general terms, the damage to 
the estate from this cause at five hundred dollars. But on the other 
hand, we find it asserted by counsel of appellant, in his brief filed herein, 
on the 12th February, 1861, that the property in question has since been 
sold by order of court to effect a partition among the heirs, and that it has 
been proved on the trial of another cause in the District Court, that the 
property sold for from five to seven per cent. more than it would hare sold 
for, or was worth, at the time the sale was opposed. This difference in the 
amount of the inventories, say about $140,000, amounts to 37,000 to $10,000 
gained by the opposition. The counsel adds: these facts will not be denied. 
And in the brief submitted by the counsel of appellees, filed twelve days 
afterwards (on the 24th February) they have not been denied. The same 
fact was asserted in the oral argument by counsel of appellant, without 
opposition made to its statement by the opposite counsel. 

It is, therefore, adjudged, that the judgment ordering the probate sale 
to proceed, and dismissing the plaintiff from the office of under tutor of 
the minors Davis, be affirmed; that so much of said judgment as condemns 
the minors Davis to pay five hundred dollars damages be reversed; that 
plaintiff and appellant pay costs of the court below; and that appellees 
pay costs of appeal. 

Voornies, J., absent. 
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M. P. Ape et als, v. Narcisse PrupHomme and Wires. 

The hypothecary action against the third possessor, who holds in good faith, by a title translative of 
property , is prescribed by the lapse of ten years, C.C. 3442; 11 L. R. 266, 

A compromise has between the interested parties the force of the thing adjudged. It may be rescinded 
by a direct action, for error in calculation, error in the person or matter in dispute, for fraud or for 
duress. But it cannot be attacked for error of law or for lesion. C. C. 3045, 3046, 

PPEAL from the District Court of Natchitoches, Chaplin, J, 
J. G. Campbell and H. Safford, for plaintiffs and appellants. John 

B. Smith, for defendants. 

Bucuanan, J. Plaintiffs bring this hypothecary action against defend- 
ants, third possessors of property formerly belonging to plaintiffs’ father 
and tutor, Baptiste Adle. They claim that the property is subject to their 
tacit mortgage, for the sum of about twelve thousand dollars, balance due 
them by their tutor, as per account of tutorship, and judgment thereupon. 

The land on which plaintiffs seek to enforce their mortgage, is the sep- 
urate property of Mrs. Prudhomme, one of the defendants, by inheritance 
from her father, Charles Noyrit, deceased. Charles Noyrit purchased the 
land from Baptiste Adlé on the 29th March, 1844. 

Defendant pler’s: 

1. The prescription of ten, fifteen and twenty years. 

2. That the accor: of tutorship, and judgment thereupon, referred to 
in the petition as the basis of the demand of plaintiffs, were rendered 
through fraud and collusion of Baptiste Adlé and the plaintiffs; that the 
balance appearing in said account and decreed in said judgment in favor 
of plaintiffs was not due by their tutor, who neglected to credit himself 
with debts of the community paid by him, and particularly with a debt of 
twenty-five thousand dollars due Charles Noyrit, and in part payment of 
which debt (for which plaintiffs were liable, as heirs, to their mother) this 
very land was conveyed by Adlé to Noyrit; that anysum that may have 
been due, has been settled by various transactions, and particularly by a 
notarial act of the second February, 1846. 

3. The exception cedendarum actiorum; that by the acts of plaintiffs it 
has become impossible for them to subrogate defendant, in case of pay- 
ment, to their right of mortgage against their tutor. 

The cause was tried by a jury, who found in favor of defewdant. 

The first question to be decided is that of prescription. Defendant re- 
lies upon article 3442 C, C., and upon the case of Lanusse v. Minturn, 11 
La. 256. 

In Lanusse v. Minturn, the Court held the hypothecary action to be 
prescribed by the lapse of time which bars the petitory action. Judge 
Bullard, as the organ of the Court, used the following language: ‘ Inde- 
pendently of all positive authority on the subject, it would seem as clear 
as that the greater includes the less, that if the plaintiff could not recover 
the property in a real action, she could not, @ fortiori, enforce any real 
right in it when the prescription liberandi causa is opposed to him, But 
the Court contains a positive enactment on the subject, in article 3495,” 
This Court also quoted 4 La. 326. 

It is argued by counsel of plaintiffs, that this case (Lanusse v. Minturn) 
has been overruled by the case of Bibb vy. Union Bank, 3 An. 334. But 
on examining the report of this last case, we find that Lanusse v. Minturn 
was not so much as quoted, either in the argument of counsel or in the 
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opinion of the Court. Neither is the article 3495 of the Code, mentioned 
in the Bibb case; but Judge Rost decided the latter entirely upon a com- 
parison of the article respecting the extinguishment of mortgages in the 
Napoleon Code (2180) with the corresponding article (3374) of our Code. 

As neither the reasoning of the Lanusse decision, nor the authorities 
cited in support of it are noticed, we have no reason to suppose that it 
was the intention of the court which decided the Bibb case to overrule 
that of Lanusse; but may with more reason conclude that had that case 
and the article 3495 been brought to their notice, they would heve found 
themselves relieved from the necessity of deciding the case upon the con- 
struction of the other article, 3374. As to the other case quoted by coun- 
sel of plaintiffs, Maurice v. Douglass, 12 An. 715, it is of no weight; for 
in that case, it appears that the ten years required for the prescription, 
relied upon bythe defendant, had not run out when that action was 
brought. In the present case, that period had elapsed between the ac- 
quisition of the land by defendant’s father (27th March, 1844) and the 
service of citation herein (14th September, 1859). The reasoning of the 
Court in Lanusse v. Minturn is satisfactory to us; and we adhere to the 
doctrine there established, that the hypothecary action against the third 
possessor, who holds in good faith, by a title translative of property, is 
prescribed by the lapse of ten years. 

The proof in support of the second ground of defence seems also to jus- 
tify the finding of the jury. 

It is proved that this very land, upon which the plaintiffs now claim to 
exercise the hypothecary action as heirs of their mother deceased, was 
conveyed to defendant’s ancestor, in payment of a debt of the community 
of Adlé and wife to Noyrit, for which plaintiffs were bound as heirs of 
their mother, and for which Noyrit had instituted a suit. The act of sale 
expresses that the sale is made in settlement of this suit, which Noyrit, 
the plaintiff and vendee, agrees forthwith to dismiss. An attempt is made in 
argument to show that the balance due by Adle to Noyrit was not so much 
as stated in this conveyance; plaintiffs cannot be allowed to invalidate this 
compromise collaterally. A compromise has between the interested par- 
ties (and these plaintiffs were parties in interest, as we have seen) the 
force of the thing adjudged. It may be rescinded by a direct action, for 
error in calculation, error in the person or matter in dispute, for fraud, or 
for duress. But cannot be attacked for error of law, or for lesion. C. C. 
3045, 3046. There is nothing in the pleadings, or in the evidence before 
us, which warrants the application of these legal principles in the present 
case. 

We consider it unnecessary to pass upon the third ground of defence 
(the exception cendendarum actiorum). 

It is, therefore, ordered, adjudged and decreed, that the judgment ap- 
pealed from be affirmed, with costs; and it is further ordered, in conform- 
ity to the agreement of counsel filed, that this opinion and decree, after 
being recorded by the Clerk of the Supreme Court at New Orleans, be 
forwarded, in original, together with the transcript of the record, to the 
Supreme Court at Alexandria; that the parties have whatever delay for 
making their application for re-hearing, they have reserved in their writ- 
ten agreement. 

Vooruiss, J., absent. 
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New Orveans Canat anp Bankine Co. v. J. R. Bearp et als.—Mrs. 
E. Kuern, Intervenor. 


Where an intervenor has a legal interest in defeating the plaintiff's claim, he may properly intervene 
and even plead prescription or any other defence, if the defendant is insolvent. C. C, 3429 ; 3 L, 201. 
A change of residence openly and publicly made from one part or State of our common country to that 
of another, cannot be considered an act on the part of a debtor which suspends prescription, and cre- 
ates a proper case for the application of the maxim, contra non valentem agere ncn currit prescriptio; 
and the fact of his pecuniary embarrassments at the time of such removal, does not per se vary the 
case, 
PPEAL from the Fourth District Court of New Orleans, Price, J. 
Hyams, Labatt & Jonas, for plaintiff. G. P. McPheeters, for interve- 
nor and appellant. Sam’l Flower, for curator ad hoe. 

Lanp, J. This suit was commenced by attachment on the 10th of 
March, 1860, against the defendant, on two promissory notes which be- 
came due and exigible in the year 1849. The defendant being a non-res- 
ident, a curator ad hoc was appointed by the court to represent him in the 
defence of the suit; and he pleaded to the action a general denial, and the 
prescription of five years. 

Afterwards the Louisiana State Bank and one Esther Klein filed sepa- 
rate interventions in the suit, and joined the curator ad hoc in his defence 
to the action, on the grounds that they were the judgment creditors of the 
defendant, and had an interest in defeating the plaintiff's demand, for the 
reason that the defendant was insolvent, and had no other property except 
that seized by the Sheriff under the writ of attachment sued out by the 
plaintiff; and in their separate interventions prayed that the plaintiff’s 
claim be rejected, and that their judgments be satisfied by preference out of 
the proceeds of the property seized by the Sheriff under the plaintiff's 
writ of attachment. 

To the interventions thus filed the plaintiff excepted, on the ground 
that the intervenors had no such direct interest in the property seized, 
either as owners, or creditors by mortgage or privilege, or otherwise, as 
authorized an interference on their part in the suit, by way of interven- 
tion. : 

The plaintiff's exception was sustained, and the interventions were dis- 
missed. The plea of prescription was held to be no bar to the action on 
the evidence adduced; and judgment was rendered against the defendant 
on the promissory note, with recognition of privilege on the property at- 
tached. 

The first question for our decision is, whether the exception to the 
interventions was properly sustained. The Code of Practice declares an 
intervention to be a demand by which a third person requires to be permit- 
ted to become a party in a suit between other persons; either by joining 
the plaintiff in claiming the same thing, or something connected with it, 
or by uniting with the defendant in resisting the claims of the plaintiff; 
and it further declares that in order to be entitled to intervene, it is 
enough to have an interest in the success of either of the parties to the 
suit. See articles 389, 390. 

Whether the exception was properly sustained depends upon the ques- 
tion whether the intervenors had a direct and legal interest in the success 
of the defendant in defeating the plaintiff's suit by attachment. 


44 









v. 
BEARD. 












































SUPREME COURT OF LOUISIANA. 


The exception admitted the truth of the allegations contained in the pe- 
titions of intervention; and thereby admitted, first, that the intervenors 
were judgment creditors of the defendant; secondly, that the defendant 
was insolvent; and thirdly, that all the defendant’s property was in the 
hands of the Sheriff under seizure; and was insufficient to pay the claims 
of the plaintiff and of the intervenors. And besides, the record shows 
that the intervenors were not only judgment creditors, but had made a 
seizure of the property attached, under writs of. fieri facias issued on 
their judgments. ~° 

Under these circumstances, there can be no doubt that the intervenors 
had a direct legal interest in the success of the defendant in defeating the 
plaintiff's suit by attachment; for by defeating the suit, they released the 
property attached from the operation of a superior privilege claimed by 
the plaintiff, and subjected the property, which was insufficient to pay all 
the claims upon it, to the satisfaction of their own judgments. , And hay- 
ing such interest, the intervenors had the right to join in all the defences 
pleaded by the defendant’s curator ad hoc, and as the defendant was in- 
solvent, including even the plea of prescription. See Durnford v. Clark's 
Estate, 3 L. 201; C. C. 3429. 

The authorities cited in support of the ruling of the Judge a quo on the 
exception, do not appear to us, after a careful examination, to be directly in 
point. The cases of Brown & Sons v. Saul et al. 4.N. S. 434, and of Emerson 
v. Fox, 3 L. 183, relied on principally by counsel, are not inconsistent or in 
conflict with the views taken by us of this case; for in those suits the in- 
terventions were dismissed because the intervenors had no direct pecuni- 
ary interest in unison with that of the defendants in defeating the claim 
of the plaintiffs. But in the case before us, the intervenors and defendant 
have a common and concurrent interest in defeating the plaintiff's suit by 
attachment; for by defeating the suit, the liabilities of the defendant, on 
the one hand, are diminished and made less onerous; and on the other 
hand, the property attached, which is insufficient to pay the claims upon 
it, is released from the operation of a privilege adverse to the interests of 
the intervenors. 

The second question in the case for our determination, is, whether the 
Judge a quo erred in overruling, on the evidence, the plea of prescription. 

The evidence shows that the plaintiff and defendant were domiciled in 
New Orleans at the time the notes were made, and at the date of their 
maturity. That the defendant had been a notary public in this city; and 
that at the time of his departure for California in 1850, he was involved in 
pecuniary embarrassments, and had failed to pay over money deposited 
with him in his official capacity. That it was generally believed that he 
left this city for the purpose of avoiding the pursuit of his creditors. 

On the other hand, the evidence shows that the defendant left this city 
openly and publicly on a steamer engaged in carrying passengers to Cha- 
gres on their way to California; and that he lived in California openly and 
publicly, and was engaged in business of a public nature, such as hotel 
keeping, and in auction sales; was at one time Secretary of the Senate of 
California, and afterwards Clerk of the Supreme Court of the State by 
election of the people. And further, that it was generally known in this 
city that the defendant had gone to California, from the time of his depar- 
ture in 1850. 
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If the maxim *‘‘cvntru non valentem agere non currit prescriptio” applies 
to this case, it is because the defendant himself has done some act effectu- 
ally to prevent the plaintiff from availing himself of his cause of action by 
the institution of a suit for the recovery of his debt. But can it be aftirmed 
upon the facts above stated, that the removal of the defendant from this 
city to California, then within the United States, was an act which effectu- 
ally prevented the plaintiff from availing himself of his cause of action? 
In our opinion it was not; for the defendant’s residence in California was 
open and public, and could have been easily ascertained by the use of or- 
dinary diligence on the part of the plaintiff; and the defendant, from the 
time of his removal, was subject to suit in the courts of that State, wherein 
he had established a new domicil. 

A change of residence, openly and publicly made from one part or State 
of our common country to that of another, cannot be considered an act 
on the part of a debtor which suspends prescription, and creates a proper 
case for the application of the maxim, contra non valentem agere non currit 
prescriptio; and the fact of his pecuniary embarrassments at the time of 
such removal, does not per se vary the case. 

In the case of Reynolds vy. Batson, 11 An. 730, the three different classes 
of cases in which a suspension of prescription takes place, were stated and 
considered by the Court, but the present case does not come within any 
one of the classes mentioned, upon the evidence adduced by the parties. 

The judgment of the lower court on the exception to the intervention 
of the Louisiana State Bank cannot be disturbed, for the reason the Bank 
has not appealed; and as Mrs. Klein, who has appealed, merely joined the 
defendant in the defence of the action, a judgment in his favor disposes 
of her intervention, and she is left to pursue her remedy against the 
property of the defendant, seized under the execution issued on her judg- 
ment. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court dismissing the intervention filed in this case by Mrs. 
Klein be reversed; and it is further ordered, adjudged and decreed, that 
the judgment of the lower court in favor of the plaintiff on the merits of 
the case, be avoided and reversed; and it is now ordered, adjudged and 
decreed, that there be judgment in favor of the defendant, with costs in 
both courts. 

Voorntgs, J., absent. 


Mrs. A. B. Gorpon, Executrix, v. L. Mriavpon. 
A party cannot be controlled in the order in which he chooses to offer his proofs, 


h PPEAL from the Sixth District Court of New Orleans, Howell, J. 
IL J. MeConnell & G. P. MePheeters, for plaintiff. H. Griffon, for de- 
fendant and appellant. 


Durret, J. The plaintiff, as testamentary executrix of the estate of 
her husband, Alexander Gordon, sues the defendant, for $2237 93, bal- 


ance of account due the Mexican Gulf Rail Road Company, whose rights, 
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Gorn. franchises, credits and real estate, were, it is alleged, acquired, by pur- 
seeaueen. chase, for account of the succession of Alexander Gordon, after his death, 

The defendant pleaded the general issue, the prescription of one, two 
und three years, and reconvened in a sum of $840 91 remaining due, af- 
ter having satisfied, by compensation, what he considered to be the 
claims of the plaintiff. 

The District Judge rendered judgment in favor of the plaintiff for 
$2012 93, interest and costs. The defendant appealed. 

Our attention is first called to a bill of exception, to the ruling of the 
Judge, excluding the testimony of M. Musson, on various grounds. 

This bill of exception was well taken. 

This suit involves a settlement of mutual accounts, and it was proper 
for both parties to reduce their relative indebtedness. The liability of 
the defendant is charged to the Mexican Gulf Rail Road, and he, conse- 
quently, has the right to oppose his account, against the same, in com- 
pensation. This the plaintiff herself undertook to do, for she allowed to 
the defendant, credits, to the extent of $2060 00. The defendant cannot 
be denied further and additional credits, simply because the succession 
of Alexander Gordon is open in a different court; for the succession, un- 
der the pleadings, is only a creditor for any balance due. 

The objection will however prevail for the amount claimed in recon- 
vention. 

Again, the defendant had the right to show that the notes of $500 00 
and $820 00 described in his account, had been taken up by moneys ad- 
vanced by him for that purpose, and to produce, or account for the notes, 
should the facts disclosed require it. A party cannot be controlled in the 
order in which he chooses to offer his proofs. The ruling out of this evi- 
dence, necessitates a new trial, and dispenses us with passing on the other 
points involved in the case and which may be varied in consequence of 
the new trial to be had. 

It is therefore ordered that the judgment of the District Court be 
avoided and reversed, and that this cause be remanded for a new trial, 
and further proceedings according to law, and the views herein ex- 
pressed, the plaintiff paying the costs of the appeal. 

Voorutes, J., absent. 














































JoHN Marks & Co. v. J. R. Reinserc —Jutivs Freywan, Garnishee. 


A garm-hee having answ-red categorically all the questions propounded to him, the penalty imposed 
by the art-cles 263 and 349 of the Code of Practice cannot be applied to him. 

If the plaintiffs have, according to articles 264 and 354, successfully contradicted and falsitied the an 
swers of the garnishee ; the first of the two articles then opposes its authority and fixes the liability 
of the garnishee to the amount proved against him, and by no means to the amount claimed, should 
it exceed the one proved. 

Where the evidence does not show an indebtedness to any specific amount, but merely negatives or 
nullities the answers of the garnishee, he will not be bound. 


PPEAL from the District Court of West Feliciana, Haralson, J. 
Collins & Leake, for plaintiffs and appellants. Henry Ratliffe, for 
garnishee. 
Durret, J. This suit is a proceeding in garnishment under a writ of 
Jiert facias against Julius Freyhan as garnishee. 
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In answer to the interrogatories on facts and articles, the garnishee 
denied categorically that he was indebted, or had in his hands any effects 
belonging to the defendant in execution, Julius R. Reinberg. 

Thereupon, on motion of the plaintiffs, the garnishee was notified that 
on a certain day, his answers would be sought to be contradicted. On 
the trial, William W. Leake, one of the attorneys of the plaintiffs, testi- 
fied as follows: ‘‘When Mr. Freyhan was answering the interrogatories 
propounded to him in this case, witness asked him if Mr. Reinberg was 
not in his employ as clerk, and if he did not owe him anything for his 
services. He answered that Mr. Reinberg was in his employ as clerk. 
That he had never made any bargain with him as to what he was to pay 
him. That Mr. Reinberg had taken goods out of the store, and they 
might come to as much as he owed him. . Witness stated to Mr. Freyhan 
that it was his duty to inform himself of the fact whether or not he was 
indebted to Mr. Reinberg; that he was answering interrogatories under 
oath, and it was as much perjury if he owed him one dollar, or one dime, 
as if he owed him one thousand dollars. Freyhan replied: what I owe 
him is so small, that it is no matter.” Witness replied: very good.” The 
above testimony is, in the main, corroborated by other witnesses who 
were present at the occurrence. The attorney of the garnishee, Cyrus 
Henry Ratliff, says however on his cross-examination: ‘‘Thinks he did 
hear Freyhan say that if he owed him anything, that it was not much, 
and that it made no matter, or words to that effect; and that what he 
took out of the store would balance it, or words to that effect.” 

The plaintiffs contend: ‘‘ Having successfully contradicted the answers 
of the garnishee, it is not incumbent on us to show in what amount he is 
indebted to the defendant. The law very justly makes him responsible 
for the entire debt.” 

Is this broad proposition a correct exposition of the law of the case? 

The garnishee having, as we have already stated, answered categorically 
all the questions propounded to him, the penalty imposed by the articles 
263 and 349 of the Code of Practice cannot be applied to him. 

If it be conceded that the plaintiffs have, as authorized by the same 
Code, Arts. 264 and 354, successfully contradicted and falsified the an- 
swers of the garnishee; the first of the two articles then opposes its au- 
thority, and fixes the liability of the garnishee to the amount proved 
against him, and by no means to the amount claimed, should it exceed 
the one proved. 

Now, in the case at bar, the evidence does not show an indebtedness 
to any specific amount, but, at best, merely negatives, or nullifies, the 
answers of the garnishee, thus leaving the plaintiffs’ demand unsupported 
by any evidence. 

The penalty incurred by the garnishee, if any, is of a criminal nature. 

The judgment of the District Court was in favor of the garnishee, 

Judgment affirmed. 
Vooruies, J., absent. 
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James Desspan v. Emma Pickerr.—M. Stiewew., Intervenor. 


The lessor has a right of pledge on the movable effeets of the lessee, which are found upon the proper. 
ty leased, and may even seize them within fifteen days after they are taken away, if they continue to 
be the property of the lesssee, and can be identified, for the payment of bis rent. 

On a re-hearing—Whenever the provisions in the Code of Practice are contrary or repugnant to those 
of the Civil Code, the latter shall be considered as repealed, and the former recognized as the law of 
the case. 6 N.S. 93. But when laws in pari maleria are to be interpreted, that construction is to be , 
preferred which will give effect to all their provisions, for the reason that the law does not favor 
repeals by implication. 5, An. 122. 

Article 288 of the Code of Practice may be incorporated into article 2679 of the Civil Code, and be cop. 
sistent and harmonious with it- provisions. 


oe from the Third District Court of New Orleans, Duvigneand, J. 
J Whittaker & Fellows, for plaintiff and appellant. Collens d& Wool- 
ridge, for intervenor. 

Lanp, J. The plaintiff, the lessor of the defendant, provisionally 
seized certain household furniture, after its removal from the leased 








premises, and after its sale to the intervenor, for the payment of rent 
due him. 

Judgment was rendered in favor of the intervenor, and the plaintiff has 
appealed. 

The evidence shows that the plaintiff was aware, that the furniture was 
being removed and delivered to the intervenor, and although present, 
neither asserted any privilege on the furniture, nor made any objection 
to its removal and delivery. 

The lessor has a right of pledge on the movable effects of the lessee, 
which are found upon the property leased, and may even seize them 
within fifteen days after they are taken away, if they continue to be the 
property of the lessee, and can be identified, for the payment of his rent. 
C. C. 2675, 2679. But in this case, the furniture had ceased to be the 
property of the defendant before the seizure was made; and the sale and 
delivery of it to the intervenor extinguished the lessor’s right of privi- 
lege. The right of seizure, after the removal, is made to depend on the 
continued ownership of the lessee. 

The evidence is insufficient to establish any fraud on the part of the 
intervenor, in the purchase of the furniture. The plaintiff had an oppor- 
tunity of preserving his rights, but by his silence and non-action lost 
them. 

There is no error in the judgment of the lower court; the plaintiff was 
not entitled to a personal judgment against the defendant, because there 
was neither a personal citation served on her, nor answer filed by her. 

It is, therefore, ordered, adjudged and decreed, that the judgment be 
affirmed, with costs. 


Same CaseE—Own a RE-HEARING. 


Lanp, J. In this case, on the authority of Art. 2679 of the Civil Code, 
we held, that the lessor’s right of privilege for the payment of rent on 
the movable effects of the lessee, was extinguished by the removal and 
sale of the effects for a valuable consideration, although fifteen days be- 
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tween the removal by the lessee and the seizure by the lessor had not 
expired. 

This article of the Civil Code reads as follows: ‘‘ In the exercise of this 
right, the lessor may seize the objects which are subject to it, before the 
lessee takes them away, or within fifteen days after they are taken away, 
if they continue to be the property of the lessee, and can be identified.” 

The plaintiff’s counsel, in his application for a re-hearing, has called 
our attention to article 288 of the Code of Practice, and insists that it 
conflicts with article 2679 of the Civil Code, and that the latter article is 
repealed by it. 

Art. 288 of the Code of Practice is as follows: 

‘‘The lessor may seize, even in the hands of a third person, such furni- 
ture as was in the house leased, if the same has been removed by the 
lessee, provided he declare on oath that the same has been removed, 
without his consent, within fifteen days previous to his suit being brought.” 

These articles of the Codes are in pari materia, or wpon the same sub- 
ject matter, and must be construed with reference to each other. If they 
are wholly repugnant to and inconsistent with each other, article 288 of 
the Code of Practice must be recognized as the law of the case, for by the 
statute adopting the Code of Practice, it is provided, that whenever its 
provisions are contrary or repugnant to those of the Civil Code, the latter 
shall be considered as repealed. Flowers v. Griffith, 6 N.S. 93. But when 
laws in pari materia are to be interpreted, that construction is to be pre- 
ferred which will give effect to all their provisions, for the reason that 
the law does not favor repeals by implication. Succession of Hébert, 5 An- 
nual, 122. 

The only question therefore for our determination is, whether the pro- 
visions contained in these articles of the Codes are inconsistent and 
irreconcilable with each other. There is no necessary inconsistency or 
repugnancy between them; for the provisions of article 288 of the Code 
of Practice may be incorporated into article 2679 of the Civil Code, and 
be consistent and harmonious with the provisions of the latter article. 
And if incorporated, would read as follows: 

‘**In the exercise of this right, the lessor may seize the objects which 
are subject to it, before the lessee takes them away, or within fifteen days 
after they are taken away, if they continue to be the property of the 
lessee, and can be identified.” ‘‘The lessor may seize, even in the hands 
of a third person, such furniture as was in the house leased, if the same 
has been removed by the lessee, provided he declare on oath that the 
same has been removed, without his consent, within fifteen days previous 
to his suit being brought.” 

And if thus incorporated, the general term ‘‘ third person” would apply 
to depositaries, bailees, pledgees, and all other persons except purchasers 
of the effects removed by the lessee, and force and effect would be given 
to all the provisions of both articles—which could not be done if they 
were repugnant to and inconsistent with each other; for repugnant laws 

“annot co-exist and be executed without a disregard of both reason and 
justice. 

The above construction of these articles is in harmony with the policy 
and doctrine of our laws in relation to the sale or transfer of personal 
effects, and the release and extinguishment of privileges on the same; 


352 


DE-BAN 


vu. 
TPIckerTT, 


SUPREME COURT OF LOUSIANA. 


and is in pursuance of a well settled rule of interpretation, which is, 
‘*when laws in pari materia are to be interpreted, that construction is to 
be preferred which will give effect to all their provisions.” 

It is, therefore, ordered, adjudged and decreed, that our judgment 
heretofore pronounced in this case, remain undisturbed. 

Vooruies, J., absent. 


Succession oF Joun A. Becknam.—Joun A. HatsEy, Opponent. 


Whenever it is necessary to enforce a judgment by a separate and distinct action from the one in which 
judgment was rendered, the right to such action, it being a personal action, is prescribed, under arti- 
cle 3508 of the Code, by ten years. 14 An. 201. 

The necessity of instituting a separate action to enforce a judgment exists in two cases :—the first, when 
the judgment is a foreign judgment ; the second, when it is a domestic judgment, but the judgment 
debtor has died and his estate is under administration, 

The prescription of a foreign judgment commences running from the date of the judgment. 12 An. 728 
In the case of a domestic judgment, it commences running from the death of the debtor. 

Judgments are not barred, under the statute of April 30th, 1853, before the lapse of ten years from its 
promulgation, 15 An, 651. 


PPEAL from the District Court of East Feliciana, Mc Vea, J. 
Muse & Hunter, for appellant, Halsey. McVea & Hunter, contra. 

BucHanan, J. Opponent Halsey obtained a judgment against the in- 
testate Beckham on the 8th day of April, 1839. 

The record does not show when Beckham died, nor how long his estate 
has been under administration. 

The administrator having omitted to put Halsey on his account (filed 
March 30th, 1860) as a creditor for the amount of his judgment aforesaid, 
the latter opposed the homologation of the account, and is appellant from 
a judgment rejecting his opposition. 

The case has been argued in this Court entirely upon the plea of pre- 
scription of ten, twenty and thirty years, pleaded by the administrator in 
bar of opponent’s claim. 

The counsel of administrator contends: 

1. That the prescription of ten years for personal actions, under article 
3508 of the Civil Code, applies to a claim by judgment. 

2. That opponent’s claim, if not barred by the ten years’ prescription 
under the legislation anterior to the Act of 30th April, 1853 (Session Acts, 
p. 250) is at all events barred by the joint action of that statute and of the 
long prescription of thirty years, which he argues has been fixed by seve- 
ral decisions of this Court as a limitation of domestic judgments. 

I. In the case of Kemp v. Cornelius, 14 An. 301, we held that, wherever 
it was necessary to enforce a judgment by a separate and distinct action 
from the one in which judgment was rendered, the right to such action, it 
being a personal action, was prescriptible in ten years, under article 3508 
of the Code. 

Now, the necessity of instituting a separate action to enforce a judgment, 
exists in two cases:—the first, when the judgment is a foreign judgment; 
the second, when it is a domestic judgment, but the judgment debtor has 
died, and his estate is under administration. 
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In the case of a. foreign judgment, the prescription commences running 
from the date of the judgment. See Dial v. Patterson, 12 An. 728. 

_In the case of a domestic judgment, it commences running from the 
death of the debtor; because then alone does the right of action, the ne- 
cessity of a separate action upon the judgment, begin. It was thus, that 
the plea of prescription was well taken in the case of Kemp v. Cornelius, 
which was an action upon a domestic judgment; for the record in that 
case showed (although that fact is not mentioned in the décision) that 
Cady Raby, the judgment debtor, had died more than ten years before 
the institution of the action of his judgment creditor Kemp, against the 
representatives of his estate, and of that of his widow in community. 

In the present case, as already observed, the record does not disclose 
the date of Beckham’s death; and, as it is the duty of him who pleads 
prescription, to make out by proof the facts to constitute a sufficient basis 
for his plea, we are unable to say that the article 3508 is applicable in this 
instance. 

II. In the case of the Succession of Rice, 15 An. 650, which was, like the 
present, an action instituted upon a domestic judgment, against the ad- 
ministrator of the judgment debtor, we decided (upon a re-hearing) that 
the portion of time elapsed since the Act of April 30th, 1853, should not 
be eked out by adding the time that had intervened between the date of 
the judgment and the statute, upon the rule of computation recognized 
by this Court in Goddard v. Urquhart, 6 La. 659. We said: ‘ We are 
satisfied the Legislature did not intend any judgment should be barred, 
under the statute, before the lapse of ten years from its promulgation.” 
15 An. 651. 

It is to be remarked, that this case of the Succession of Rice, in 15th 
Annual, does not at all conflict with that of Kemp v. Cornelius in 14th An- 
nual, but on the contrary, confirms it. Our further examination, elicited 
by the argument at bar, satisfies us of its correctness. 

The appellee has not brought himself within the principle of Kemp v. 
Vornelius, and the plea of prescription must be overruled. 


It is our duty, however, to notice the peculiar position of the opponent. 
He calls himself, in his opposition, a citizen of New Jersey. Since the 
appeal was taken, and indeed since this cause was submitted to us for de- 
cision, a state of war has arisen between the State of New Jersey, as one 
of the United States of America, and the Confederate States of America, 
of which Louisiana is a component part. There is, of course, no plea in 
the record, that the appellant, plaintiff in the court below, is an alien en- 
emy; for he had only become so, if at all, after the issue was made up and 
the cause tried. Had sucha plea been made, it is possible that the ap- 
pellant may have shown that, since filing his opposition, he had ceased to 
be a citizen of New Jersey. 

Under the peculiar circumstances of the case, we will afford the appel- 
lant an opportunity of showing this fact, without remanding the cause for 
a new trial generally. 

It is, therefore, adjudged and decreed, that the judgment of-the Dis- 
trict Court upon the opposition of John A. Halsey to the account of ad- 
ministration filed by Drury L. Smith in the estate of John A. Beckham, 
deceased, be reversed; that the said John A. Halsey be classed as an ordi- 
nary creditor of said estate for the sum of ninety-tliree dollars and fifty 
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cents, with ten per cent. interest from 1st January, 1838, until paid, and 
also for twenty dollars costs; the money to remain in the hands of the ad- 
ministrator and appellee until the war now pending between the Confede- 
rate States of America and the United States of America is over, or until 
the said John A. Halsey, opponent and appellant, produce to the District 
Judge satisfactory proof that he is not an alien enemy. And lastly, it is 
decreed, that the costs of the opposition and of this e eppenl, be borne by 
the estate of Beckham. 
Voorutes, J., absent. 
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Louis Mestier v. New Ortrans, Orenousas & Great Western Ran- 
roaD Company et al. 


The articles of the Code 3501 and 3502 fix the prescription resulting from offences and quasi-oflences at 
one year from the time when the damage is sustained. The plaintiff can only be entitled to the dam- 
ages actually proven. 

A judgment in a case to which the defendants were not parties or privies, is res inter alios acta, and not 
admissible in evidence, C. C, 2265. 

The introduction of another suit in evidence does not, in general, make fhe testimony on which the judg- 
ment was rendered, evidence in the new suit. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Pierre Soulé, for plaintiff. Mf. M. Cohen, for defendant and appel- 
lant. 

Merrick, C. J. This is an action to recover damages. The case was 
tried by a jury, and they rendered a verdict for $10,000 against the de- 
fendant Lanfear; and he appeals. 

The facts necessary to be stuted are these: The defendant Lanfear, who 
is a director in the above-named company, is the owner of a tract of land, 
lying upon both sides of the xbove-named railroad, at a place called les 
Coteaux de France, in the Parish of St. Charles. Having a dispute with 
certain persons also claiming lands upon the railroad, he injoined the rail- 
road company in 1854 from receiving or transporting the wood, timber and 
lumber cut or found upon the ridge known as les Coteaux de France. 

In 1857 the plaintiff acquired certain lands lying outside of the lands in 
controversy, between Lanfear and others on les Coteaux de France, but 
sufficiently near to.make it profitable to deliver lumber for transportation 
and sale upon the line of the road; and he entered into a contract to de- 
liver the railroad company ten thousand cross-ties at sixty-five cents each. 
He employed a large number of laborers to get out cross-ties, staves, 
heads, pickets and wood. His most convenient way to reach the railroad 
was to transport his wood, &c., in flats upon a bayou called Bayou Croco- 
dile, which either runs through, or is a boundary of the defendant Lan- 
fear’s land. 

The plaintiff, after progressing with his work for some months, found 
himself obstructed in delivering his wood and cross-ties to the railroad 
company, and sending his staves and pickets to market, by the refusal of 
the company to receive the lumber; (as alleged by the company, on ac- 
count of the injunction. ) 
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The plaintiff thereupon applied to the defendant’s counsel in the in- 
junction suit for permission to deliver his lumber and to transport it to 
market. This consent was given, without opposition from Lanfear, on 
the 14th of January, 1858, in these words: 

‘“‘T have no objection that the New Orleans, Opelousas & Great Western 
Railroad Company should transport, until further notice, staves, pickets, 
clapboards and cord-wood from the land of Louis Mestier on the ridge, 
notwithstanding the injunction in the case of Lanfear and Louis Ranson 
v. The Company and others. New Orleans, Jan. 14, 1858.” Signed, &e. 

The plaintiff placed a quantity of cord-wood upon the line of the road 
and sent off some lumber. 

On the 12th day of February, 1858, the defendant Lanfear sent to the 
President of the Railroad Company the following letter: 


** New Orweans, 12 Feb. 1858. 

‘* Dear Sir: I beg hereby to notify you that I revoke and annul the sus- 
pension in favor of Louis Mestier and J. E. Boutté, granted by my attor- 
ney, Mr. Henry St. Paul, of the injunction issued by the Third Judicial 
District Court, Parish of St. Charles, against the removal of timber from 
my land extending along the line of the New Orleans, Opelousas & Great 
Western Railroad Company, in township fourteen, south, range twenty, 
east, in the Southeastern Land District of Louisiana, west of the Missis- 
sippiriver. I remain always, dear sir, yours respectfully, 

(Signed) Amp’RE LANFEAR. 
‘Wn. G. Hewes, Esq., President New Orleans, Opelousas & Great Wes- 
tern Railroad Company.” 


A similar note was sent to the plaintiff and J. E. Boutté, with this add- 
ed: ‘I require you to discontinue hauling over or depositing on my said 
land, lumber or any other article, under the penalty of the law against 
trespassers.” 

The plaintiff then applied to Lanfear in person to relieve him from the 
effects of the injunction, and offered to give security, but he was repulsed 
with rudeness. ° 

In the spring of 1858 the well known Bell crevasse took place, and in 
May the Labranche crevasse followed and inundated the railroad and 
swept off and destroyed the lumber and wood of the plaintiff. 

This suit to recover the damages thus occasioned, was not instituted 
until the fifth day of March, 1859, more than one year after the date of 
the letter of Lanfear to the plaintiff and the President of the Railroad 
Company. 

The defendant has interposed the plea of prescription, and the record 
contains bills of exception. 

It is contended on behalf of the defendant, that inasmuch as the last 
act done by Lanfear, viz., delivering the two letters above referred to, oc- 
curred more than one year previous to the institution of the suit, the de- 
mand is barred by prescription, for it is assumed it is the wrongful act, 
and not the consequential damages resulting from it, that give rise to the 
action. Several authorities are cited in support of this position, and 
among others, the case of Wartelle v. King, 10 An. 655. These authori- 
ties do not appear to be in point. In Wartellev. King, the injury was occa- 
sioned by the act of the party complaining, whose agent removed his own 
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fences in consequence of a letter threatening a civil action and a crimina 


Oraovsas R. R. prosecution, and that he would cause the fences to be removed. 


This Court concluded by saying: ‘‘ Under these circumstances, the act 
of destroying the fences is not to be viewed as the act of defendants, and 
the prescription mentioned above commenced running from the 13th day 
of April, 1852,” (the date of the letter. ) 


The articles of the Code 3501 and 3502 fix the. prescription resulting 
from offences and quasi-offences at one year from the time when the dam- 
age is sustained. The law seems to be clear; and where there is a contin- 
uation of a wrongful act, there is no reason why prescription should not 
be considered as commencing to run from the date of the sustaining of 
the damage. 


Take an example: my neighbor wilfully undermines the party wall be- 
tween us without my knowledge, and a year afterwards it falls. Shall he 
escape by proving that he did the act which occasioned the damage more 
than a year previously? 

A man secretly saws nearly asunder the beams of a bridge: a year and 
a day afterwards, a traveler is maimed by the falling of-the bridge from 
that cause. Shall the wrong-doer escape by pleading the prescription of 
one year; and does the stranger lose his action the moment it has oc- 
curred? 

It seems to the Court to be quite clear that the article C. C. 3502 should 
be construed (in such cases) as it reads, and the prescription should be 
held to commence running from the time the damage was sustained. The 
plea of prescription is therefore no bar to such damages as are proven to 
have happened after the 5th day of March, 1858. 

The first bill of exception to which our attention is called by defendant’s 
counsel is to the reception in evidence of the record of the case of Lan- 
Sear v. Hunley, for the purpose of showing that the District Court had 
therein rendered judgment against Lanfear, and that the same was on ap- 
peal to the Supreme Court. The objection to the record was that it was 
res inter alios acta. 

The decision in the case of Lanfear v. Hunley was adverse to Lanfear’s 
title. In testing the admissibility of the evidence, we must confine our- 
selves to the bill of exceptions, and we cannot look into the record to see 
if it does not contain admissions in the pleadings or documents annexed 
which would have been admissible on other grounds. The question is, 
was the record admissible for the purpose offered, to wit, to show a judg- 
ment against Lanfear? The authorities are quite clear that the testimony 
was inadmissible, because Mestier was neither a party nor a privy to that 
suit. C. C. 2265. 

The reason which excluded the record in the case of Lanfear v. Hunley 
operated with equal force against the right claimed by plaintiff’s counsel 
in his closing argument to read to the jury a portion of the evidence in 
that case; and defendant’s bill is well taken on the ground stated in the 
same, viz., that the introduction of another suit in evidence does not, in 
general, make the testimony on which the judgment was rendered, evi- 
dence in the new suit. 3 An. 174; 5 An. 6; 13 L. R. 270. 


As it is impossible to know what influence the record of Lanfear v. Hun- 
ley may have had on the.verdict of the jury, which seems to be high, we 
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deem it our duty to remand the case for a new trial. The plaintiff can “=m 
only be entitled to the damages actually proven. an he 


It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be avoided and reversed, and that the case 
be remanded to the lower court for a new trial, with instructions to be 
governed by the views herein expressed; and that the plaintiff pay the 
costs of the appeal. 

VooruiEs, J., absent. 


NN RN NLR LEER EES EES RENEE 


Tue City or New Orteans v. Cnoartrs Oprer & Co. et als. 


Where the record shows that there was no answer or judgment by default against one of the sureties, 
and is otherwise defective, the case will be remanded for further proceedings. 


PPEAL from the Third District Court of N. Orleans, Duvigneaud, J. 
J. J. Michel, for plaintiff and appellant. Benjamin, Bradford & 
Finney, for defendants. 

Mernzick, C. J. This suit is against Charles Odier & Co. and their 
sureties on account of an alleged breach of covenants of their lease of 
certain wharves of this city. 

On looking into the record, the case does not appear to have been put 
at issue, as we perceive, either by answer or judgment by default as to 
one of the sureties. Neither has the ordinance of the city, made a part of 
the contract, and referred to by counsel on both sides, been copied into 
the record. 

Under the circumstances, we think that justice requires that the case 
should be remanded. . . 

It is therefore ordered, adjudged and decreed by the Court, that the 
judgment of the lower Court be avoided and reversed, and that this case 
be remanded for further proceedings and a new trial, and that the de- 
fendants pay the costs of the appeal. . 

Voorutes, J., absent. 
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Succession oF SarGent Pratt. 


The surety is entitled to the benefit of all the seeurities in the hands of the creditors, and if any of them 
is lost by his acts, neglect, or want of due diligence, he is, to that extent, discharged. 

A surety on a tutor’s bond has a right to demand the cancellation of the bond, when, without his con- 
sent, any of his co-sureties are released by a judgment homologating the proceedings of a family 
meeting which consented to the erasure of the name of the co-surety from the bond, 

The discharge of the surety, under article 3030 of the Code, only takes place to the extent to which the 
acts of the creditor have prejudiced the recourse of the surety for reimbursement of what he may be 
obliged to pay under his contract of suretyship. 


-PPEAL from the Second District Court of New Orleans, Morgan, J. 

Lea & Pratt, for plaintiff and appellant. Durant & Hornor and 
Paxton, Bonford et als., for defendants. 

Durret, J. This suit commenced by arule taken by John Pasley, 
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against Ann O’Brien Pratt, late widow of Sargent Pratt, and now wife of 
Richard Ryan, also against said Ryan and the legal heirs of Sargent Pratt, 
to obtain his release as surety of Ann O’Brien Pratt, on her bond as ugy. 
fructuary of the property which constituted the community between her 
and Sargent Pratt. This bond was given in compliance with a decree of 
this court rendered in the same succession and reported in 12 An. 457, 

The conditions of the bond are substantially those required by the 
Code, Art. 551, with the addition ‘‘that the usufructuary will well ang 
truly return in kind the said estate to the heirs of the deceased.” 

The District Judge dismissed the rule. 

The only questions which this case presents are: lo. Is the surety of 
an usufructuary discharged by the fact that the slaves subject to the usn- 
fruct were sold, on a rule taken by the usufructuary, against the owners, 
the surety not being a party to the rule, and it not appearing that the 
sale was provoked to effect a partition or to satisfy the charges affecting 
the property subject to the usufruct ? 20. Can the surety sue immer: : - 
ly for his discharge, or must he reserve his plea, as a means of defence, 
when sued on the bond ? 





On the first point. The usufruct in this case was of two kinds, perfect 
and imperfect. C. C. 526. 

The obligation of the usufructuary was, under the law, C. C. 527, to 
restore the objects comprised under the perfect usufruct, to the owners, 
at the expiration of the usufruct. 

The surety is presumed to have sigued the bond with a knowledge of 
the law under the title of usufruct, use and habitation. 

Had the slaves in question been sold under a private contract between 
the usufructuary and the owners, the surety would, without doubt, have 
been thereby fully discharged, unless he had been a party to the contract, 
and had given his assent to the change in the condition of the bond. 

If this affirmative proposition be sound law, and we hardly think that 
it will be contested, it then logically follows that a sale of the slaves, 
made without proof of its necessity, and, apparently, under a consent 
judgment, must likewise carry with it the discharge of the surety. 

Our deductions are taken from the principles of the law of suretyship, 
that the surety is entitled to the benefit of all the securities in the hands 
of the creditors, and that if any of them is lost by his acts, neglect, or 
want of due diligence, the suretyis, to that extent, discharged. C. C. 3030; 
Saulet v. Trépagnier, 2 An. 428; MeGuire v. Wooldridge et als., 6 Rob. 47, 
Hereford y. Chase, 1 Rob. 212. 

On the second point. We held in the case of Bradley v. Trousdale et 
als., 15 An. 206, that a surety on a tutor’s bond has a right to denand the 
cancellation of the bond, when, without his consent, any of his co-sure- 
ties are released by a judgment homologating the proceedings of a family 
meeting which consented to the erasure of the name of the co-surety 
from the bond. 


The reasons assigned for judgment in that case authorize the present 
suit; and it is evident that the decision of the question nov, is in the in- 
terest of the owners themselves, as they may at once require of the usu- 
fructuary a new bond and security, and take, in the meantime, proper 
steps to prevent the payment, to the usufructuary, of such portion of the 
price of said slaves as may yet be due. The surety is not, however, en- 
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tirely exonerated; for his obligations, in so far as they do not refer to the 
slaves sold as aforesaid, or to their price, remain the same. Percy's Ad- 
ministrators v. Barrow, 11 An. 179. 

It is therefore ordered, that the judgment of the District Court be re- 
versed. Itis further ordered and decreed, that the bond of eight thou- 
sand dollars furnished on the 2d of July 1857 by Ann O’Brien Pratt as 
principal, and John Pasley as surety, be now reduced, as to the said 
surety, to the sum of six hundred and fifty dollars, and that he be fully 
discharged for the excess which represented the interest of the heirs of 
Sargent Pratt in the slaves belonging to his succession. It is further or- 
‘dered and decreed, that the defendants on the rule pay the costs of both 
courts. ‘ 

Voorutes, J., absent. 
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Tue Ursutine Nuns v. Micnar. Frescu. 


By extending the privilege of breaking up flatboats on a certain part of the levee it does not follow that 
the prohibition todo so in any other part of the city has been withdrawn. Vide Acts of the Corpo- 
ration, 1852, 1853 and 1858 ; p. 845 Leovy’s Digest. An extension of a privilege in one place does 
not yield it in another. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A A. Robert and J. J. Michel, for plaintiffs. Elmore d& King, for de- 
fendant and appellant. 

Bucuanan, J. Defendant claims the right to break up flatboats oppo- 
site plaintiffs’ plantation, under the city ordinances. He contends that, 
inasmuch as the lessee of the sixth section of the port has given him per- 
mission to land his flatboats at this place (as he was authorized to do by 
the last paragraph of the 30th section of the city ordinance, approved 
June 21st 1858,) he is therefore authorized to break up his flatboats there. 
But this does not seem to follow. The city ordinance of March 5th 1853, 
(Leovy’s Digest, p. 345,) prohibits, under a penalty, flatboats from being 
broken up except within the space included between Sixth street and the 
upper limit of the city; and the same ordinance designates another por- 
tion of the levee as a landing for flatboats. ‘The counsel of defendant 
argues that this ordinance of 1853 has been repealed by the ordinance of 
June 2ist, 1858: for the latter ordinance appropriates the whole space 
between Sixth street and the upper line of the city as a landing for the 
shipping. But it does not follow, because the shipping will interfere 
with the breaking up of flatbeats in the space at the upper limit of the 
corporation appropriated by the ordinance of 1853 for that purpose, that 
therefore the prohibition to break up flathoats in any other part of the 
city has been taken off. That prohibition appears still to exist. And as 
the defendant relies entirely upon a supposed authorization from the city 
for the occupation of plaintiff's property to break up flatboats, the ab- 
sence of such authorization entitles plaintiff to have the injunction per- 
petuated. : 
We are thus dispensed with the decision of the questions raised by th 
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batture and levee, of which the naked ownership is in the riparian pro- 
prietor. 

It is therefore adjudged and decreed, that the judgment appealed from 
be affirmed, with costs. 

Voorutes, J., absent. 
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JosePH SHEPHERD v. Asa Payson. 


A party cannot be made to answer interrogatories if his answer will expose him to any criminal pun- 
ishment or penal liability. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
G. L. Bright, for plaintiff. Collens & Wooldridge, for defendant and 
appellant. 


Lanp, J. The plaintiff, claiming to be the assignee of certain Branch , 


Pilots, sues the defendant for the recovery of the sum of three hundred 
and thirty-nine dollars and fifty cents, with legal interest from judicial 
demand, and states his cause of action as follows: 

That the defendant Asa Payson not being a Branch Pilot for the Port 
of New Orleans, piloted vessels over the bars at the mouths and passes 
of the Mississippi River, and from the Mississippi River to the Gulf of 
Mexico, in violation of the Act of the Legislature of 1857, entitled an 
** Act relative to Pilots.” That the 7th section of said Act provides, ‘‘ If 
any person not appointed a Branch Pilot, shall pilot any ship or other 
vessel when a Branch Pilot offers, he shall forfeit and pay to said Branch 
Pilot twice the amount of the pilotage paid to and received by him.” 

That the defendant piloted the ships Levinton, J. W. White and Carrack, 
at three different times, when Daniel B. Morgan, a Branch Pilot, offered 
to pilot the ship Levinton, and Y. J. Vanderslice, a Branch Pilot, offered to 
pilot the ship J. W. White, and Luke F. Higgins, a Branch Pilot, of- 
fered to pilot the ship Carrack. 

And that these Branch Pilots have transferred to him, the plaintiff, the 
forfeitures due to them respectively by the defendant under the Act of 
1857 above mentioned. 

The plaintiff concludes his petition by propounding interrogatories on 
facts and articles to the defendant, for the purpose of proving the alleged 
forfeitures under the Act of 1857. 

The defendant filed an exception to the interrogatories, on the ground 
that the plaintiff had no right to compel him to give testimony against 
himself for the purpose of proving a forfeiture which had accrued, as 
alleged, in consequence of his violation of a penal statute, and thereby to 
compel him to criminate himself. 

The exception was overruled by the Judge a quo; and the interrogato- 
ries having been answered by the defendant, were afterwards, on a rule 
by plaintiff, taken for confessed, and judgment rendered in favor of the 
plaintiff for the amount claimed in his petition. 

The defendant has appealed, and complains that the Judge erred in 
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overruling his exception to the interrogatories, and also in ordering the 
interrogatories to be taken for confessed, and in rendering judgment on 
the evidence before him in favor of the plaintiff. 

The Judge erred in overruling the defendant’s exception to the inter- 
rogatories; for when a party to a suit is interrogated, he is entitled to the 
privileges secured by law to witnesses in general; and it is now well set- 
tled, that a witness is not bound to answer any question, either in a court 
of law or of equity, if his answer will expose him to any criminal punish- 
ment or penal liability; and the object of the interrogatories was to estab- 
lish by the testimony of the defendant a penal liability against himself; 
and his exception to the interrogatories was well taken, and should have 
been sustained. See 1 Starkie on Evidence, 165; Greenleaf on Evi- 
dence, 2 453. 

For the reason stated the Judge also erred in ordering the interroga- 
tories to be taken for confessed. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 


_ the lower Court overruling the defendant’s exception to the interroga- 


tories, and ordering the same to be taken for confessed, together with 
the judgment on the merits, condemning the defendant to pay to the 
plaintiff the amount claimed with interest and cost of suit, be avoided 
and reversed, and that this cause be remanded to the lower Court for fur- 
ther proceedings according to law, the plaintiff and appellee paying the 
costs of this appeal. 

Voorutes, J,, absent. 
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NaTHANIEL AMACKER v. SmitH, Harris & Co. 


A jury trial will be refused in cases of executory process on an injunction sued out under articles 739 
and 740 of the Code of Practice, 


PPEAL from the Dist. Court of the Parish of St. Helena, Wilson, J. 
P. Pond and E. P. & T. C. W. Ellis, for plaintiff and appellant. 
A, Addison, Mc Vea & Hunter, and G. W. Martin, for defendants. 

Bucuanan, J. This is an injunction against an executory process sued 
out upon an act importing confession of judgment, against the property 
hypothecated by said act to secure the payment of a note of the plaintiff 
in injunction, defendant in the executory process, for seven thousand 
dollars. 

The principal ground alleged in the petition of plaintiff for injunction, 
is fraud on the part of the mortgagees; that the mortgage was granted 
upon promises of indulgence which were fraudulent and deceitful. 

More than a year after the filing of the petition for injunction, and 
after the contestatio litis had been formed thereupon, the plaintiff filed a 
supplemental petition praying for a jury, and appended thereto his affi- 
davit, that he expected to prove that the consideration of the note and 
mortgage herein had totally failed, and that the said note and mortgage 
were obtained from plaintiff by fraud and by promises on the part of the 
defendants in injunction, which they never complied with. 
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The District Court refused the jury trial; considering that this was a 
summary case, within the provisions of articles 739 and 740 of the Code 
of Practice. 

The Court did not err in this ruling. 

The injunction is sued out upon a ground specified in paragraph six of 
Art. 739 of the Code of Practice. 

The exception that plaintiff was proceeding via ordinaria for the same 
cause of action,—which proceeding is pending,—does not seem to be 
well taken. The consolidated suits of Smith, Harris & Co. against the 
present plaintiff were based upon sundry accounts between the parties. 
The present action is upon a note. 

The judgment of the Court below, upon the facts, seems to have done 
justice between the parties. 

Judgment affirmed, with costs. 

Voornutes, J., absent. 
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PrupENcCE CAMPBELL v. JOHN Myers.—James H. Myers, Garnishee. 


A garnishee cannot interfere in the controversy between the original parties, nor plead other defences 
than those necessary to protect himself. No scizure in his hands can be made under the execution 
against him without notice to the defendant, who must, after notice, oppose the seizure, or lose all 
recourse against the garnishee for the payment made by him under the order of the court. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
J. B. & J. J. Smith, for plaintiff. Bowman, Hardesty & Kernan, for 
garnishee and appellant. S. FE. Hunter, for John Myers. 

Bucuanan, J. The plaintiff having obtained judgment against defend- 
ant, took out a fi. fa., and sued out garnishment process against the ap- 
pellant, according to the Act of 1839 (Phillips’ Revised Statutes, p. 93), 
accompanied with interrogatories. The garnishee having neglected or 
evaded answering several of these interrogatories, they were taken for con- 
fessed, and judgment was entered up against him for the amount of the 
plaintiff’s judgment against defendant. The garnishee appeals, and urges 
before this Court the following points for a reversal of the judgment: 

1. That there were not proper parties before the court, for the judg- 
ment obtained against the defendant. 

2. That the petition of garnishment and interrogatories to garnishee, 
have not disclosed to garnishee the amount of the judgment against the 
defendant, nor is it disclosed in any other manner. 

3. That there was no notice to defendant of the seizure in the hands of 
garnishee. 

Upon the first and third grounds, it is sufficient to say, that the defend- 
ant, cited as appellee, appears in this Court, and prays that the judgment 
of the District Court be affirmed. This is an acknowledgment on his part 
that the original judgment is correct, and that the proceedings under the 
ji. fa., so far as defendant is concerned, are regular. 3 An, 380, and 
cases therein cited. 
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Upon the second ground, the last interrogatory discloses the amount = C™razu. 
for which the plaintiff seeks to hold the garnishee liable. 4 An. 521. Mere. 


Judgment affirmed, with costs. 
Voorutes, J., absent. 
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Junie S. Bonvittarin v. Ausin Bourse, Sheriff, et al. 


The force and effect of a judgment is to be determined by reference to the state of things existing at the 
time of its rendition, 

The plea of res judicata is to be decided by reference to the matters put at issue by the pleadings. Soa 
general and prima facie absolute judgment against the defendants is to be construed secundum alle- 
gata, and where they are sued as attorneys in fact, such judgment does not bind them personally. 
7 N.S, 482; 4.N. S. 496. In like mannera general judgment against parties sued as commercial 
partners is virtually one in solido, 3 L. 282; 5 L. 287. A judgment against a third possessor is not 
a judgment in personam. 4 1, 400, and other authorities herein cited. 

Where a causa superveniens, the severance of the marriage tie occurs, property (dotal) previously in- 
alienable will be subject, like all other property of the defendant, to seizure and sale under execution. 
8 Rob. 457. 





PPEAL from the District Court of Terrebonne, Me Vea, J. 
A Connelly & Rightor, for plaintiff. FS ESS. Good, for defendants 
and appellants. 

Merrick, C. J. This suit is commenced by injunction. The important 
facts are these: In 1848 the plaintiff, then a widow lady possessed of a 
small plantation and four slaves, married one N. B. Beal, who had no 
property. Before the marriage a contract was authenticated in due form, 
by which the land and slaves owned by the plaintiff were settled in dower. 
In 1854 Bodley & Co. and Lobit & Charpentier, defendants in this suit, 
obtained by confession judgment against Beal and wife in solido, on what 
are alleged to be debts of the husband Beal. 

In 1855 Bodley and Lobit & Charpentier issued execution on these 
judgments, and among other things seized the tract of land and slaves set- 
tled in dowry. Beal and wife in June injoined the executions, made the 
judgment creditors parties, and prayed that the judgments might be an- 
nulled as to the wife, and injoined as to the dotal property. In October, 
1856, the following judgment was pronounced, on the construction of 
which this controversy mainly depends, viz: 

‘“*N. B. Beal et al. } 
v. - 8d Dist. Court, Parish of Terrebonne. 
** Joseph A. Gagne, Sheriff, et al. 

‘* This case having been fixed for trial, was taken up, and after hearing 
the evidence and the argument of counsel, and by reason of the law and 
the evidence: It is ordered, adjudged and decreed, that the demand of 
plaintiffs, that the judgments numbered 1275 and 1239, described in their 
petition be annulled and set aside, that said demand be rejected. It is 
further ordered and decreed, that the injunction sued out against defend- 
ants, on the first day of June, A. D. 1855, be, and is hereby confirmed 
and perpetuated against all said defendants, so far as to restrain and in- 
hibit them from any further proceedings under the judgments 1275 and 
1239, on the docket of this court, against the land and slaves Mistress 
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Julie Sidloi Bonvillain described in her petition, and that of Napoleon B. 
Beal, to wit, a certain tract of land having seven and a half arpents front 
on the right bank of Bayou Black, and containing three hundred superfi- 
cial arpents; as also the slaves George, then, in 1848, aged 35 years; Joe, 
aged 20 years; Sarah, aged about 25; and Agey, aged about 45 years, 
And it is further ordered, that the claim of defendants for damages on 
account of the issuance of the injunction be rejected, and that they be 
condemned to pay the costs of this suit. Thus done, &c., &c., Oct. 16, 
1846.” 

Subsequently the marriage was dissolved by a divorce, and Beal has 
contracted a second marriage. 

Thereupon Bodley & Co. and Lobit & Charpentier issued new execu- 
tions upon their judgments, and they have seized the same property set- 
tled in dower and levied upon under the former executions, which were 
injoined. 

This therefore is a second injunction to restrain the sale of the same 
property. Both parties rely upon the judgment above recited. The 
plaintiff contends that it is a perpetual bar to the seizure of this property, 
and even if it be not so considered, that dotal property cannot, after the 
dissolution of the marriage, be made responsible for judgments which 
could not be enforced during its existence. 

The defendants plead the same judgment as the thing adjudged, and 
they have also filed in this Court the pleas of prescription to the action of 
nullity against their original judgments. 

An attentive examination of the judgment of October, 1856, will show, 
first, that the two judgments in favor of Bodley & Co. and Lobit & Char- 
pentier, then injoined, were recognized as binding upon the plaintiff, and 
the court refused to annul the same; and secondly, that the specific 
property injoined was exempted from seizure under the judgments, and 
the defendants were restrained and inhibited from any further proceed- 
ings under the said judgments against the particular property described, 
thus leaving the judgment creditors free to seize any other property of 
their debtors upon their judgments. 

The judgment, although absolute in its terms, is somewhat inconsistent 
with itself, and the District Judge has not enunciated any of the grounds 
upon which he based his decision. Hence the difficulty of its interpreta- 
tion. The plaintiffs in injunction in that action demanded the nullity of 
the two judgments and the perpetuation of the injunction, on the ground 
that Mrs. Beal could not be bound for the debts of the community, and 
also on the ground that the property described was dotal, and was inalien- 
able during the marriage. The Judge might, if justified by the proof, 
have affirmed both grounds of injunction. Instead of so doing, he re- 
fused to annul the original judgments, and yet he perpetuated the in- 
junctions and restrained the defendants from proceeding against the prop- 
erty seized. If it is not permitted us to look into the evidence in the suit 
in order to determine how the facts ought to have been decided, and thus 
to judge of the motives which have influenced the Judge in arriving at 
his conclusions, we may do so under our system of practice, perhaps in 
order to learn the issues before him. At all events, we can, in the ab- 
sence of reasons given for the decree, examine the pleadings and ascer- 
tain what matters were presented for adjudication at the time the decree 
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was rendered; for it is elementary, that the force and effect of a judgment 
is to be determined by reference to the state of things existing at the time 
of its rendition. On referring to the petition, we find that the plaintiff 
and her husband alleged that the debt was a debt of the husband, and 
that the property seized was dotal, and that it ‘‘could not be alienated 
or hypothecated during the existence of the marriage.” 

If the first of these positions had been found to be true by the Judge, 
the law would have required that the judgments injoined should have 
been annulled; for the action of nullity and injunction had been brought 
within the year. But this was not done. 

If the second ground of injunction were established by proof, then the 
plaintiffs in that action were entitled to their injunction, and to have the 
inalienability of the dotal property during marriage recognized, according 
to their allegation in the petition. The decree, by reason of its general 
terms, goes beyond the allegation, and the question arises, shall the gen- 
eral language of the same be restrained to the issue made and the subject 
matter under consideration at the time it was pronounced? 


The authorities, we think, admit of an affirmative answer. In the case 
of Saul vy. His Creditors, this Court said that the plea of res judicata was to 
be decided by reference to the matters put atrissue by the pleadings. 7 
N. 8. 432. Soa general and prima facie absolute judgment against the 
defendants is to be construed secundum allegata; and where they are 
sued as attorneys in fact, such judgment does not bind them personally. 
4.N. 8. 496. In like manner, a general judgment against parties sued as 
commercial partners is virtually one in solido. 3 L. R. 282, 283, Prall v. 
Peet’s Curator; 5 L. R. 287, Rochelle’s Heirs v. Cor. In the case of Tre- 
pagnier v. Williams, 4 L. R. 400, a judgment in these words was consid- 
ered, viz: ‘‘ The plaintiff has proved the signature of the drawer and en- 
dorser of the note sued on; has exhibited the act of mortgage and a judg- 
ment against the mortgagor. This entitles him to judgment against the 
third possessor. It is therefore ordered, that D. C. Williams do recover 
of the defendant Trepagnier the sum of ten thousand dollars, with inter- 
est until paid, and costs of suit, and that the mortgage property be sold to 
satisfy the same;” and it was held that notwithstanding the general terms 
in which the decree was couched, the judgment against Trepagnier was 
not in personam, but against him as third possessor only. See also 6 
Savigny, p. 361, e/ seq., and 378 II, Berlin ed. 

If we apply the principles contained in these decisions to the case at 
bar, it relieves the judgment in question of its seeming inconsistency. It 
is left to apply to the state of facts then existing, and to protect the dotal 
property of the wife so long as it remained inalienable. The causa super- 
veniens, the severance of the marriage tie, occurring since the former de- 
cree was pronounced, has impressed another character upon the property 
seized, and it ought to be considered now subject (like all other property 
of the plaintiff) to alienation. It would therefore.be somewhat absurd to 
hold that the judgments held by the defendants are valid against the 
plaintiff, and that they may, under the statute, be perpetually revived 
against the plaintiff, and after her death against her heirs, and be enforced 
against any other property she or her heirs may own, and even against 
the proceeds of the plantation and slaves, if they should be sold by the 
plaintiff or her heirs, and yet that she might live with impunity upon the 
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property in question; and that with reference to this debt, she and her 
heirs might enjoy the same in perpetuity. Perhaps we might, without 
much impropriety, apply the language of Julian to this case: Evidenter 
enim iniquissimum est, proficere rei pudicate exceptionem ei contra quem 
judicatum est. Dig. Lib. 44, T. 2, Lex 16. Law 17 of the same title may 
also be cited as somewhat analogous to the present case: Si rem meam a 
te petiero, tu antem ideo fueris absolutus, quod probaveris sine dolo malo 
te desiisse possidere; deinde postea caperis possidere, et ego a te petam, non 
nocebit mihi exceptio rei judicate. See also Dig. Lib. 16, T. 2, Lex 7, 21. 

We conclude, therefore, that the judgment of October, 1856, does not 
prevent the defendants from issuing execution and seizing the property 
in question. 

The judgments rendered in 1854, as well as that herein recited, are no 
longer open to the action of nullity, and the plea of prescription to a de- 
mand in nullity must be maintained. 7 Rob. 92, Farier v. Peyrour; 2-9 
7 Rob. 94, Griffing v. Bonmer; 3 Rob. 115. 

We have already intimated that dotal property, after the dissolution of 
the marriage, ceases to be out of commerce. Quernin v. Rivarde, 8 Rob. 
457. 

The judgments injoined bear eight per cent. interest, and this does not 
appear to us to be a case in which more than nominal damages should be 
allowed. The case is by no means free from difficulty, and the plaintiff’s 
counsel undoubtedly believed she had good grounds of injunction. 

It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be avoided and reversed, and that plaintiff's 
demand be rejected and said injunction dissolved; and that the plaintiff 
in injunction and her surety in solido on the injunction bond, Lovinski 
Bonvillain, pay ten dollars damages and the costs of both courts. 

Voorutgs, J., absent. 


ALBert Pack and Wire v. Exvisua CuHapMan. 


The oath appended to an answer demanding a jury trial on a promissory note, isSnot proof,and does not 
change the character of the pleadings. 

It is incumbent for a party, on pleading the want of consideration, to prove it. The onus is not upon 
the plaintiff. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Michel & Koontz and A. W. Jourdan for plaintiffs. P. Soule and 

L. Charvet, for defendant. 

Merrick, C. J. This is a suit brought upon « promissory note paya- 
ble to the defendant’s order for the sum of $1000. 

The answer admits the signature to the note, but denies the considera- 
tion, and alleges that the note was obtained by duress. 

The answer was sworn to, but the jury fee not being paid, the case was 
tried by the Court. 

The defendant’s counsel makes two points in this Court as the grounds 
for the reversal of the judgment. 

Ist. That the Court erred in rendering judgment against defendant 
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‘without proof of consideration, the same having been specially denied 

under oath. CHaPMaR. 
2d. That the District Court erred in refusing a new trial on the grounds 

stated by defendant under oath, and that justice required a new trial. 

I. On the first ground it must be observed that the oath of defendant 
to his answer is required to entitle him toa trial by jury. It is not 
received as proof, and hence does not change the character of the plead- 
ings. The point therefore simply presents the question whether the de- 
nial of consideration of a promissory note throws the burden upon the 
plaintiff to prove it in the first instance. 

There is indeed a dictum in the case of Tresott et al. v. Bowles, 18 L. R. 
29, which sustains the affirmative of the question, but the judgment in 
that case was against the defendant, and the current of decisions is the 
other way. 

In Livaudais’ Heirs v. Fon, 8 Martin, 161, Judge Matthews said ‘‘The 
execution of the note raises a presumption of a just consideration which 
must be defeated by proof to the contrary on the part of the defend- 
ants.”” In the case of West v. Wilson it was held that the burthen of 
proof was upon the defendant to show the want of consideration in a 
note. 4 L. R. 220. The same doctrine was in effect admitted in the cases 
of Harrison vy. Poole, 4 Rob. 196, Wooton vy. Harrison, 9 An, 234, and the 
recent case of Martin v. Donovan, 15 An. 41: See also Roscoe on Evi- 
dence, 167, and Chitty on Bills, 661, and note. 





Aside from the peculiar character which the commercial law confers 
upon promissory notes and bills of exchange, if they be regarded as ordi- 
nary contracts, the burden of proof will still be upon the defendant to 
impeach the consideration under the construction which has been given 
by this Court to article 1888 C. C. That article declares that an agree- 
ment is not the less valid though the cause be not expressed. If the 
contract be valid without expressing the cause, the courts should give it 
effect without requiring the plaintiff to allege or prove it; and such was 
the conclusion of this court in the case of Barrow vy. Cazenave, 5 L. R. 78, 
where the Court, quoting from Toullier, said: a just cause is always un- 
derstood winless the contrary be proved, andif the cause expressed is proved 
to be a bad one, then the obligation is null and void unless the creditor 
shows that there were other just considerations for it. It was therefore, 
(the Court proceeds,) for the party promising in this case, after the prom- 
ise was proved, to discharge himself from its effects by showing that it 
was made without a just and legal cause. See also Marecade, 6 vol., p. 5, 
Ill Art. 1315; Brashear v. Hazard, 12 Rob. 329; Kathman vy. Gen. Mutual 
Ins. Co., 12 An. 37. 

The case of Copeley v. McFarland, 9 Rob. 148, 149, does not sustain . . 
the Reporter’s note of the case, and it is not in con‘lict with the other 
decisions on this point. 

The cases in 2 L. R. 456, 6 N. S. 566, 9 Rob. 257, and 3 An. 294, relate 
to the allegations and proof where the good faith of the transferee of a 
note is put at issue. V. Chitty on Bills, 662. 

II. On the second ground. The unavoidable detention of defendant 
in another court at the time this case was called for trial is not an excuse 
for the non-attendance of his witnesses. He had counsel, and it was his 
duty to communicate the names of his witnesses and what he expected to 
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prove by them to his counsel, in order that the latter might have those 
attached who had been summoned, and prepare an affidavit for a continu 
ance on account of the materiality of the testimony of those witnesses 
who had not been served with a summons. 

The defendant has therefore failed to show due diligence. 

The affidavit for a new trial is also defective in not disclosing the 
names of the witnesses and what the defendant expected to prove by 
them. See Kennard vy. Gustine, 9 Rob. 170; Riley v. Louisville, 2 An. 
965; Doat v. Maltby, Thid 583. 

Judgment affirmed. 
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Succession or JoserH P. Morerra.—Epwarp Lenvssi, Opponent. 
The extinguishment of a debt by payment must be shown by reasonable certainty. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
T. J. d A. G. Semmes, for opponent and appellant. John Culbert- 
son and E. Bermudez, for defendant. 

Lanp, J. The opponent claims a balance of account against the suc- 
cession of the deceased, amounting to $1787 45. Of this amount the 
District Judge allowed the sum of three hundred and forty dollars; and 
in other respects dismissed the opposition. 

In the account is an item of $1050 for seven months’ services rendered 
to the deceased, at the rate of $150 per month. This item is fully proved 
by the evidence in the record; and must be allowed in the absence of 
proof of payment. 

The circumstances on which the executor relies, for the purpose of 
showing payment, are too uncertain and remote to authorize the rejection 
of the claim for wages. The opponent proved the existence of his de- 
mand; and if it had been extinguished by payment, the executor should 
have shown it by evidence of reasonable certainty—which, in our opinion, 
he has failed to do. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be amended; and that instead of three hundred and forty 
dollars, the opponent be recognized as a creditor of the succession of 
J. P. Moreira, for the sum of one thousand three hundred and ninety 
dollars, and as such that he be paid by the executor in due course of ad- 
ministration. And it is further decreed, that the judgment of the lower 
Court thus amended be affirmed; and that the succession pay the costs 
of this appeal. 
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Mrs. Saran L. McMurpuy, wife of Oscar Rovsien, vr. Bet & Hac- 
GERTY et als. 

Where an injunction was sued out by the plaintiff restraining the defendants froim selling her separate 

property, seized as community property, for her husband’s debt ; and where a legal separation of 

property had taken place, charged to have been obtained by collusion—Held : That the schedule of 


insolvent proceedings of her husband against his creditors, was proper evidence to show his embar 
rassed circumstances, and the validity of her judgment against him. 


A PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A M. M. Reynolds, for plaintiff and appellant. G. P. MePheeters, tor 
appellee. 

Lanp, J. This suit was commenced by injunction, to arrest the sale of 
a slave seized under an execution against the plaintiff’s husband, upon the 
ground that she had been separated in property from her husband by a 
judgment, and was the owner, in her own separate right, of the slave 
seized under the writ. 

The answer of the defendants denies the legality of the separation, and 
charges that the judgment had been obtained by collusion, and on insuffi- 
cient evidence, for the purpose of protecting the husband’s property from 
the pursuit of his creditors. It likewise denies the plaintiff’s separate 
title; and further charges, that the slave is community property, and sub- 
ject to seizure and sale for the satisfaction of her husband’s debts. 

We are unable to pass upon the merits of the case, by reason of a bill 
of exceptions taken by the plaintiff to the ruling of the Judge on the trial 
in the court below. The plaintiff offered in evidence the schedule in the 
insolvent proceedings of her husband against his creditors, in the Fourth 
District Court, which was rejected by the Judge, upon the grounds that 
the schedule was res inter alios acta, and irrelevant to the issues under 
the pleadings. The Judge crred in rejecting this evidence. The answer 
imposed upon the plaintiff the burden of establishing by proof the validity 
of her judgment; and for this purpose it was necessary for the plaintiff, 
under the pleadings, to prove the facts which entitled her to a judgment 
of separation in property from her husband, that is to say, to prove his 
embarrassed circumstances at the date of her judgment. And in making 
this proof, the plaintiff had the right to offer the schedule which had been 
filed in court as prima facie evidence of her husband’s insolvency at the 
date of his surrender; and then to trace his embarrassed circumstances 
by testimony back to the date of her judgment. The plaintiff could not 
be controlled in the order of introducing her testimony, and the fact that 
the surrender was subsequent in point of time to the rendition of the 
judgment; was no objection to the introduction of the schedule in evi- 
dence. Whether the schedule would have sustained the validity of the 
judgment, was a question relating to its sufficiency as proof, and not to 
its admissibility. 

Under the pleadings in the case, the only question of fact material, in 
respect to the judgment, is, whether the circumstances of the husband at 
the date of the judgment were so embarrassed as to entitle the plaintiff to 
a separation of property; for if so, the judgment is valid, and enabled the 
plaintiff to purchase property in her own name and right, and to hold it free 
47 
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from the debts and liabilities of her husband. The plaintiffis not seeking to 
enforce the money part of her judgment on her husband’s property ad- 
versely to his creditors, but to maintain her title to a slave purchased in 
her own name, and on her own personal credit, since the date of her judg- 
ment; and consequently, the question which has been raised as to the 
amount of paraphernal property received and used by her husband, and 
for which the plaintiff has a judgment, is wholly immaterial to the merits 
of this case. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the lower court be reversed, and that this case be remanded for a new 
trial and further proceedings according to law, with instructions to the 
District Judge to receive in evidence the schedule in the insolvent pro- 
ceedings of Oscar Roubien against his creditors, offered by the plaintiff 
on the trial of the case; and that the defendants pay the costs of this ap- 
peal. 


H. W. Swira v. Mr. and Mrs. Porrern.—W™». Keus.y, Tutor, Intervenor. 


Where letters of tutorship set forth that the party had * complie! with the requisitions of the law to 
entitle him to letters of tutorship,”’ it is evidence that bond had been given 

The origin of the title and the relationship of the vendor and vendee are matters of genealogy ; which 
is a proper subject of parol evidence 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
, Durant & Hornor, for plaintiff and appellant. Bradford & Lan- 
caster, for defendants. Race d Foster, for intervenor. 

Bucaanan, J. Plaintiff claims a slave boy named John, as his property 
by virtue of a purchase made of one Mrs. Ealer. Mrs. Ealer purchased 
of one of the defendants, Mrs. Porter. The suit was brought by seques- 
tration of the slave in possession of defendants. William Kelly, dative 
tutor of two minor children of a former marriage of the defendant Mrs. 
Porter with James S. Jones, intervenes and claims that the slave John 
belongs to his wards by inheritance from their father. The first question 
which the record presents is raised by a bill of exceptions of plaintiff to 
the admissibility of a transcript of mortuary proceedings in Jones’ succes- 
sion, on the ground that said transcript is not complete. It consists of a 
petition and order for a family meeting to appoint a dative tutor to the 
minors; the proces-verbal of deliberations of the family meeting, and 
judgment of homologation thereof; an inventory; letters of dative tutor- 
ship to the intervenor; and a petition and decree for the recognition of 
the minors as the heirs of James 8. Jones. It seems that this record is 
sufficiently complete for the purpose for which it is offered, namely, to 
establish the quality of tutor and of heirs in the intervenor, and the mi- 
nors represented by him. There is another objection stated in this bill 
of exceptions: that it does not appear the tutor gave bond, as required 
by law. But the letters of tutorship set forth that the intervenor had 
‘*complied with the requisitions of the law to entitle him to letters of tu- 
torship.”” This formula implies that bond had been given. 

It is proved by two witnesses that the mother of the slave John for- 
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merly belonged to the grandmother of James S. Jones and Robert O. 
Jones, his brother. Robert O. Jones made a title to his brother. A bill 
of exceptions was reserved by plaintiff to the depositions of these wit- 
nesses, as establishing title to a slave by parol. But a written title is pro- 
duced in connection with them, to wit, a notarial sale from Robert to 
James Jones; and the origin of the title, and the relationship of the ven- 
dor and vendee, are matters of genealogy, which is a proper subject of 
parol evidence; and is most generally, if not always, only susceptible of 
proof by parol. 

We agree with the District Judge, that the slave John was the separate 
estate of James 8. Jones; and that plaintiff’s vendor acquired no title by 
the apparent sale made by the defendant to her. It is therefore unneces- 
sary to examine the grounds of the argument of intervenor’s counsel 
against the reality of that sale. 

Judgment affirmed, with costs. 


Tue Strate v. Toe Jvpce or tug Secoxnp Districr Court or New 
ORLEANS. 
The Judge, in granting an appeal demanded, shall state the amount of the surety to be given by Uwe 


appellant, and the day on which the appeal shall be returned. CC. P. 574. 


N the relation of Ernest Putnam, Ex’r, &c., praying for a mandamus. 
George L. Bright, for petitioner. 

Merrick, C. J. The relator, as executor of the last will of Gideon Fos- 
ter, deceased, filed an account and tableau of distribution. The same 
was opposed by John Culbertson, who claimed to be a creditor for $250; 
and also by another, who claimed to be a creditor for $25. Both opposi- 
tions were sustained, and the two sums were by the judgment of the 
court awarded the opponents. The court also struck from the tableau 
the legacies proposed to be distributed to such of the heirs as are alien 
enemies, reserving to the Confederate States whatever right they might 
have to the same. The executor, the widow of the deceased, and Samuel 
H. Kennedy, as agent and attorney in fact for certain of the heirs, filed a 
petition for a suspensive appeal. 

The appeal was granted them, on giving bond and security ‘‘as re- 
quired by law.” 

They gave bond in the sum of two hundred dollars only. Thereupon, 
a rule was taken upon them by the opponents to show cause why the sus- 
pensive appeal should not be set aside on the ground of the insufficiency 
of the bond. On the trial, the rule was made absolute. 

The present opposition is for a mandamus to compel the District Judge 
to grant relators a suspensive appeal on the bond they had filed. 

The judgment rendered in favor of the opponents was for money, and 
amounted, as already said, to two hundred and seventy-five dollars. For 
a suspensive appeal in such case, the law has fixed the amount of the ap- 
peal bond at «a sum exceeding the above by one half, viz., $412 50. C. P. 
575. 
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This, then, was the sum fixed by the order of the Judge, and the rela- 
tors could only perfect their appeal by complying with the order. In- 
stead of so doing, they chose to give bond in a sum fixed by themselves 
(viz.) $200. Now, to allow parties to appeal on giving bond in such sums * 
as they might please to fix, would abrogate article 574 of the Code of 
Practice, which grants the appeal only on the order of the Judge, whose 
duty it is to state the amount of the surety to be given by the appellant. 
We are aware of no law which exempts successions (against which judg- 
ments have been rendered) from this rule. ‘The cases in 16 L. R. 515, 
and 10 An. R. 345, do not make such exception. See the case of Heenan 
v. Whitfield, 15 An. 333. 

It is, therefore, ordered, that the application for a writ of mandamus in 
this case, be dismissed at the costs of relators. 


C. H. Auten v. L. H. Ropcers.—Tuomrsox & Repwoop, Intervenors. 


Where a suit was commenced by attachment, intervenors claimed certain rights, and their interven 
tion was dismissed, and thereupon said intervenors in open Court appealed—Held : That as they gave 
the bond only in favor of the plaintiff, the appeal must be dismissed ; the defendant must be named 
as an obligee thereon. He was a necessary party to the proceeding in the lower court and equally 
so to the appeal. 11 An. 409 


eo from the Fourth District Court of New Orleans, Price, J. 
L Field d& Shackleford, for plaintiff. D. @. Campbell, for intervenor. 
EF. Wooldridge, attorney ad hoe. 

On a motion to dismiss. 

Merrick, C. J. This suit was commenced by attachment, and fifty- 
three bales of cotton were seized as the property of Rodgers. 

The intervenors claimed certain rights upon the cotton, and made the 
plaintiff and defendant, through his curator ad hoe, parties to their peti- 
tion of intervention. On the trial of the case the petition of intervention 
was dismissed, and thereupon the intervenors, by motion in open court, 
appeal. They have however given bond only in favor of the plaintiff, 
Allen. 

The curator ad hoc, who filed the answer for the defendant in the lower 
court, appears in this court and moves to dismiss the appeal, on the 
ground that the defendant is not named as an obligee in the bond. 

The defendant was a necessary party to the proceeding in the lower 
court and equally so to the appeal. He ought therefore to have been 
named as an obligee in the bond, and the objection taken by the curator 
ad hoc is fatal. V. Robert, Exr’x, v. Ride et al.. 11 An. 409. 

It is therefore ordered, that the appeal in this case be dismissed, at the 
costs of the appellant. 
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Ww. H. Arnrams v. Wo. and James Jay 


Where a rule is taken to set aside an order of seizure and sale, and dismissed—Held: That where the 
plaintiff assented to the rule by going to trial, without objection, on its merits, the time occupied by 
such proceedings interrupts the delay allowed by law to the defendants to prosecute a suspensive 


appeal 


PPEAL from the Sixth District Court of New Orleans, Hovel l, J. 

A Thomas Curry, for plaintiff. Race & Foster, for defendants and ap- 
pellants. 

On a motion to dismiss. 

Lanp, J. This ease comes before us on a suspensive appeal taken by 
the defendants from an order of seizure and sale granted on certain mort- 
gage notes. 

The plaintiff moves to dismiss the appeal, on the ground that it was 
granted after the lapse of more than ten days from the notification of the 
order of seizure to the defendants. 

The facts are these: The order of seizure and sale was granted on the 
2th of May, 1861, and was on the same day notified to the defendants; 
three days afterwards, to wit, on the Ist of June, the defendants took a 
rule on the plaintiff to show cause why the order should not be set aside 
on certain specified grounds. On the &th of June following, the rule was 
discharged; and on the 17th thereafter a suspensive appeal was granted 
by the Judge from the order of seizure of the 28th of May. Three days 
elapsed from the notification of the order to the taking of the rule to 
set it aside; and from the discharge of the rule to the granting of the 
appeal, nine days elapsed, including however two Sundays. 

It may he observed, that if the days during which the rule was pend- 
ing be not computed, then the appeal was taken on the tenth judicial day 
from the notification of the order, and was in time to suspend its execu- 
tion. The District Judge appears to have considered the rule as suspend- 
ing further proceedings in the case; and consequently as interrupting 
the delay allowed by law to the defendants to prosecute a suspensive 


xppeal. 


As the plaintiff assented to the rule by going to trial, without objection, 


on its merits, we must for the purposes of this case, consider the proceed- 
ing as authorized by the rules of practice, and as having the legal effect 
given to it by the Distriet Judge in granting to the defendants a suspen- 
sive appeal. 

It is therefore ordered, adjudged and decreed, that the motion filed by 
th plaintiff to dismiss the appeal in this ease, be overruled. 
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Grorce Cronan v. Tue City or New ORLEANS. 


Presumptions are consequences which the law or the Judge draws from a known fact to a fact un- 
known. Presumptions, not established by law, are left to the judgment and discretion of the Judge, 
C. C. 2263, 2267. Presumptin dicitur ex eo quod plerumque Jit. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A J. Livingston, for plaintiff and appellant. J. J. Michel, for defend- 
ant. 

Voorutiges, J. The plaintiff's demand for the value of services rendered 
pursuantly to contract, is met on the part of the defendant with the plea 
of payment. 

The defendant exhibited, on the trial below, a warrant purporting to 
have issued for that purpose, and which was found among the papers of 
the City Treasurer. This document, however, does not bear the plain- 
tiff’s endorsement, although former warrants are by him endorsed; nor 
do the books of the Comptroller and of the Treasurer show any entry 
concerning the warrant in question. 

These facts would seem to indicate that this warrant had never been in 
the plaintiff's possession; but when it is kept in view that several years 
elapsed without any claim being pressed by him against the City; that a 
subsequent and last installment, amounting to $3000, was duly paid over; 
and that nothing short of fraud and collusion between two officers could 
account for the fact that the warrant had never been held by the plain- 
tiff, we cannot but adopt the conclusion of the District Court, that the 
fact of payment is substantiated. C. C. 2263, 2267. 

Judgment affirmed. 


Rorert Haean v. J. R. Cox, Syndic. 


Where a transcript is incomplete by the fault of the plaintiff and appellee, who has withdrawn the 
instrument on which was founded the acticn, and which was annexed to and made part of the peti- 
tion, the cause must be sent back for a new trial. 


PPEAL from the Third Dist. Court of New Orleans, Duvigneaud J. 

: J. C. Bolling, for plaintiff. Durant & Hornor, for defendant and 
appellant. ; 

Durret, J. The transcript in this case being incomplete by the fault 
of the plaintiff and appellee, who has withdrawn the instrument on which 
was founded the action, and which was annexed to and made part of the 
petition, the cause must be sent back for a new trial, as we cannot revise 
the judgment of the-lower Court. 

It is therefore ordered and decreed, that the judgment of the District 
Court be avoided and reversed; that this cause be remanded for a new 
trial, and that the appellee pay the costs of the appeal. 
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J.C. Miter & Co. v. Steamer S. F. J. Trasve et al. 


Payment must be imputed to that debt which the debtor had most interest in discharging. 
The action of any of the sureties with their principal, cannot bind the creditors to whom the purchase 
price is due, 


4 PPEAL from the Fourth District Court of New Orleans, Price, J. 
A J. B. Cotton, for plaintiff. G. I. Bright, for defendant and appel- 
lant. 

Bucnanan, J. The steamer 7rabve having been sold in execution of 
various judgments against her, by consent of parties, instead of one 
twelve months bond for the total price of adjudication, five distinct 
bonds of the purchaser, with different sureties, and for different amounts, 
were taken. The surety on one of those bonds now claims a fund in this 
court, proceeding from a policy of insurance effected by the Sheriff and 
transferred to the plaintiffs in execution; on the ground, that the sure- 
ties on the other four twelve months bonds, had, subsequently to the 
signing of said bonds, and in virtue of a conveyance of the Trabue to 
them by the purchaser at sheriff’s sale, assumed upon themselves the 
whole liability of those bonds. 

This claim of the surety is put by his counsel upon the civil law doc- 
trine of imputation of payments; acéording to which, the debtor of sev- 
eral debts has a right to declare, when he makes a payment, what debt 
he means to discharge; and when the receipt bears no imputation, the 
payment must be imputed to the debt which the debtor had at the time 
most interest in discharging, of those which are equally due. C. C. arti- 
cles 2160 and 2162. And in support of the imputation in the present 
instance, to the bond of his client, the learned counsel has referred us to 
the report of a case decided in the Supreme Court of Maine, to be found 
in the 6th Law Reporter, pages 501 to 506, of which the doctrine is thus 
stated: ‘‘ Thus a payment is applied to the discharge of a debt, for which 
a surety is bound, rather than to acquit what the debtor is singly bound 
for, without giving any security.” 

The same doctrine is found in Pothier on Obligations, 530, 5th corol- 
lary. ‘‘The imputation, says Pothier, is made rather to the debt for 
which the debtor has given security than to that which he owes sim- 
ply.” 


In the present case, the difference in the respective positions of the 
principal and sureties in the different bonds given for the price of the 
Trabue, is a difference created by the acts and arrangements of the par- 
ties obligors to those bonds, since they were given among themselves, 
and without any privity of the plaintiffs in execution, the obligees in 
those bonds. 

We agree with the District Judge, in his second ground for judgment, 
that ‘‘the action of any of the sureties with their principal, cannot bind 
the creditors to whom the purchase price is due.” 

After applying the whole proceeds of the policy of insurance to the 
satisfaction of plaintiffs’ executions, there will remain still due and un- 
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Musek& Co. paid on the purchase price of the Trabve a balance of about eleven thou- 
vw. 
Steamer Trance, Sand dollars. 
It is, therefore, adjudged and decreed, that the judgment of the Dis- 


trict Court be affirmed, with costs, 










THe Srare v. Joun Mvenmoiranp. 





























Although the rule is that evidence of the commission of a felu iy distisfet from the one charged in the 





indictment, is inadmissible, yet an exception lies when the purpose is to prove that the prisoner was 
actuated by malice. 

The testimony of a witne=s before an inquest, may be admitted to discredit his testimony at the time 
of trial. 

Confession is admissible in evidence where it has been elicited by «iestions put by a person having no 


authority, as where the party asking them is a police oflicer 


A PPEAL from the First District Court of New Orleans, Hunt, J. 
A A, P. Field and E£. Filleul, for appellant. 7. G. Semmes, Attorney 
General, for the State. 

Vooruies, J. The prisoner was sentenced to death for the crime of 
murder. 

On appeal he asks the reversal of this judgment on several grounds. 
which are brought up by bills of exception. 

1. The Attorney General, in the court below, propounded to a witness 
the following question: 

‘* What conversation took place between the prisoner and said Condon 
as to the manner in which the said Condon received his wound, and by 
whom inflicted?” 

The party killed was an individual by the name of W. O. Somers; and 
Condon, the quarter-master of a steamship, was wounded whilst attempt- 





ing to effect the arrest of the prisoner. The latter objected to the ques- 
tion above on the grounds: 

Ist. ‘That it was hearsay and irrelevant testimony, raising a collater- 
al issue and tending to create a prejudice in the minds of the jurors 





against the prisoner.” 

2d. ‘That the stabbing of Condon was a distinct felony.” 

The Attorney General stated that his object was two-fold,—to prove a 
tacit confession on the part of the prisoner, and to show malice; that for 
that purpose, and the evidence being part of the res geste, the objections 
raised against its iuadmissibility, were without foundation. 

The District Judge allowed the question to be propounded; but, the 
answer being deemed unsutisfactory, the counsel for the State on the 
spot requested the Court to inform the jury that the answer was not 
properly before them. ‘This was complied with; and the Judge, in his 
charge, subsequently reiterated the instruction. 

We think the question was a proper one, the District Judge being sat- 
isfied that the matter to be elicited by it formed part of the res geste. 
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Furthermore, although the rule be that evidence of the commission. of a 
felony distinct from the one charged in the indictment, is inadmissible, 
yet an exception lies when the purpose is to prove that the prisoner was 
actuated by malice. 3 An. 512, State v. Patza; 12 An. 382, State v. Roh- 
frischt. 

When the commission of both offences are closely linked or connected, 
as, for instance, when upon tbe consummation of the first, and whilst 
being hotly pursued, the prisoner, to avoid capture, commits the second 
offence,—it is difficult to perceive why evidence of the whole transaction 
should not be legal, notwithstanding two distinct felonies have thus been 
perpetrated. Roscoe, Evid., p. 82. 

The objection that Condon’s declaration was merely hearsay, is of no 
weight; for the question related to a conversation between him and the 
prisoner. I Greenleaf, 3199; State v. Johnston, 10 An. 456. 

2. Another bill of exception raises the question of the legality of ad- 
mitting the testimony given by a witness at the inquest held by the Cor- 
oner, for the purpose of discrediting him before the jury. 

The defendant’s counsel bases his objection on the ground that the 
accused is not present when the inquest is held, and that he has no op- 
portunity to cross-examine the witnesses. If the credit of a witness may 
be impeached by proof that he has made statements out of court, contra- 
ry to what he has testified at the trial, there can be no difficulty in 
admitting, for that purpose, the examination reduced to writing and 
subscribed by witnesses interrogated on the inquest. Such examination, 
however, is not evidence against the prisoner, but is intended merely to 
discredit the witness, who at the trial, and previously, may have made 
contradictory statements, in such matters as are relevant to the issue. 
Greenleaf, Evid. 2462. Hence it is not necessary that the prisoner should 
have had an opportunity of cross-examining the witness. 


3. The last bill of exception presents the question ‘‘ whether a police 
officer has the right to ask a question of a prisoner in his custody.” 

In their brief the defendant’s counsel state: ‘‘ This evidence of the 
police officer, having the prisoner in charge and bringing him to jail, 
ought not to have been received, without the State having first negatived 
any promise or inducement held out by the police officer; before receiv- 
ing the admission of the prisoner in evidence, the Judge must require 
evidence that the confession is free and voluntary.” 

We will here observe that nothing of the kind is to be found in the 
record. The statement of the District Judge, which stands in lieu of the 
lost bill of exception, does not even allude to the objection that the 
admission was not free and voluntary; this ground of complaint conse- 
quently is not before the Court. 

Upon the question properly before us the authorities are clear. ‘A 
confession, says Roscoe, p. 45, is admissible in evidence, where it has 
been elicited by questions put by a person having no authority. Wilde’s 
Moo. C. C. 452,—ante p. 40; so where the party asking them is a police 
officer.” 

The counsel for the accused states in his brief that the State witness 
MeMullen committed suicide on the very day that sentence of death was 
passed on the prisoner; and, in this connection, he makes a strong appeal 
to this court in behalf of his client. This cireumstance may have its 
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weight with the Executive, with whom is vested the pardoning preroga- 
tive; but it is of no avail before a tribunal, whose jurisdiction in crimi- 
nal matters is limited by the Constitution to questions of law. 

Judgment affirmed. 

Merrick, C. J., concurring. The question propounded to the witness 
MeMullen in regard to what conversation took place between the prisoner 
and Condon as to the manner in which he, the said Condon, received his 
wound and by whom it was inflicted, was, I think, illegal for one of the 
purposes offered, and legal for the other purposes. 

The question was propounded to prove facts assumed to form part of 
the res geste and to prove ferocity and malice. 

The Attorney General stated that he expected to prove by the declara- 
tion made by Condon in the presence of the prisoner and not denied by 
him, that while the witness McMullen was in hot pursuit of the prisoner, 
he the prisoner rushed on board the steamship Habana, and Condon the 
quarter-master in attempting to stay the flight of the prisoner and to 
arrest him, was stabbed by him, and he immediately jumped into the coal 
boat alongside and concealed himself where he was a few minutes after- 
wards found. 

Testimony (so the bill of exception informs us) had already been intro- 
duced tending to prove that the defendant had stabbed the deceased and 
immediately fled to said steamship Habana lying at the levee but a short 
distance from the scene of the stabbing, say about forty or fifty feet, and 
had passed through the steamship and jumped into a coal boat alongside 
of said steamship, where he was found a few minutes afterwards by the 
witness McMullen; and the said witness having so found the prisoner, 
immediately brought him on board the steamship in the presence of Wil- 
liam Condon who was bleeding from a recent wound or cut, and the wit- 
ness confronted the prisoner with the wounded quarter-master. 

Thus it will be perceived, that had the tacit confession existed, which 
it was hoped the question would elicit, it would so immediately have fol- 
lowed the fatal blow given to W. O. Somers and been so connected with 
the flight of the prisoner, as to be considered a part of the ves geste. 

It was therefore legal evidence. It tended to identify the prisoner and 
inferentially to show malice by showing a consciousness of guilt by 
resorting to such extraordinary and desperate means to escape. . 

But whilst the testimony was legal as forming a part of the ves geste 
and inferentially to show malice, it was inadmissible to prove ferocity. 

The question in all cases of homicide, under the certainty of proof 
required by our law, is, did the accused inflict the mortal wound, or 
administer the poison, or the like?—Not, is he an evil disposed man, or 
a ferocious man, for these and the like questions go to the character 
of the accused which in general is not the subject of inquiry before the 
jury. 

Now, suppose the State had simply offered the testimony for the pur- 
pose of showing the res geste and inferentially to show malice in the ac- 
cused, and the same or other illegal answer had been given by the wit- 
ness: would it have been error when the answer was immediately waived 
by the State, and the Court directed the jury to disregard it, and ir- 
formed them it was not evidence? Should it be in the power of a witness 
by an illegal answer to a legal question to render abortive the most for- 
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mal and solemn proceedings in a criminal cause? These questions answer 
themselves. 

Again, has the discarded answer to the question asked by the Attorney 
General prejudiced the accused more than it would have done if he had 
propounded the same question merely to show the res geste and prove 
malice, or the court had received it for those purposes only? I cannot 
say that it has, and consequently I cannot say that the Court erred even 
assuming that the momentary reception of illegal testimony under an 
illegal examination of witnesses, is an error which cannot be cured by the 
subsequent withdrawal of the same by the State and the explicit charge 
of the Judge to the jury to disregard the evidence. 

In regard to Hobsden’s testimony, the examination before the Coroner 
was admissible to impeach the witness; it was a question for the jury to 
say, whether the testimony before them was in conflict with the general 
tenor and principal facts of McMullen’s testimony which he, Hobsden, 
had ‘‘in the main ” corroborated before the Coroner. 

I also concur with my colleagues on the other questions considered in 
this case. 


Mrs. Wipow Nixon v. Mrs. B. Pirrer et als. 


The Act of 1828 repealed the whole body of the Spanish laws which remained in force after the promul- 
gation of the Code of 1808. 

Subsequent laws do not repeal former ones by containing different provisions : they must be contrary. 

Husband and wife may by their marriage contract, make reciprocally, or one to the other, or receive 
from other persons in consideration of their marriage, every kind of donation, according to the rules 
and under the modifications prescribed in the title of donations infer vivos and mortis causa. 

As the laws of Spain remained in force in Louisiana after the adoption of the Code of 1808 and until the 
repealing Act of 1828, a donation propter nuplias or arras is not included in the dower. 


A PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
[ P. Soule, for plaintiff. Durant & Hornor, for defendants and appel- 
lants. Hunt & Denegre, for Rochereau and Holmes. 

Durret, J. The defendant is appellant from a judgment of the Dis- 
trict Court, decreeing a certain lot of ground, situated in the city of New 
Orleans, to the plaintiff, as her dotal property. 

It appears, from the pleadings and the evidence, that John Nixon, on 
the 21st of September, 1815, made by public act, to the plaintiff, in view 
of their contemplated marriage, a donation of the property in controversy. 

The act of donation contains, among others, the following clauses: 
‘*The said donor doth declare further, that the foregoing valuation of the 
property is made only with a view of ascertaining the value of the same, 
and not to transfer the property to him in kind and leave him responsible 
for the amount thereof. And the said donor doth moreover declare that 
he reserves to himself the right of reversion of the said property back 
again to him, or his heirs, in case he should survive the donee, or her 
descendants, if any she should have.” 

The donor and donee were soon thereafter joined in wedlock. 


MULAOLLAND. 
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Nixox John Nixon died June 7th, 1849, and this action was commenced March 
Pirrer, 8th, 1859. ; 
It also appears that, on the 13th of March, 1836, John Nixon sold the 
same property to Robert Ferriday, through whom, bya regular chain of 
title, the defendant asserts ownership in herself. The plaintiff intervened, 
in the act of sale to Ferriday, for the purpose of renouncing her legal 
mortage on the property thus conveyed. , 
. It further appears that, on the 31st of January, 1843, John Nixon, by 
public act, transferred to the plaintiff, as authorized by the Code, article 
2421, No. 2, certain landed property and slaves, to replace her dotal prop- 
erty, and others, alienated by him, and in particular the price of the 
property sold to Ferriday, as above stated. 

We have not been, by the learned counsel engaged in the cause, fa- 
vored with any adjudged case to the point, under our State jurisprudence, 
nor have our researches enabled us to find an analogous one in our Re- 
ports. All our decisions (and they bear remotely on the subject) refer 
principally to the right of mortgage of married women on account of do- 
nations propter nuptias. Gates v. Legendre, 10 Rob, 74. 





This litigation must, it is evident, be determined under the provisions 
of the Code of 1808, and the laws of Spain, in so far as they are not re- 
pugnant to the Code. That the two must be construed together, in pari 
materia, has long been the settled jurisprudence of the State, as the fol- 
lowing extracts will show: ‘‘The Act of 1828 repealed the whole body of 
the Spanish laws, which remained in force after the promulgation of the 
Code of 1808.” Handy vy. Parkison, 10 La. 99. See also Beard v. Poy- 
dras, 4 M. 368. 

**Subsequent laws do not repeal former ones, by containing different 
provisions: they must be contrary.” Lacroix vy. Coquet, 5 N.S. 527. 

‘**The jurisprudence of Spain came to us with her laws. We have no 
more power to reject the one than the other. The people of Louisiana 
have the same right to have their cases decided by that jurisprudence, as 
the subjects of Spain have, except so far as the genius of our Government, 
or our positive legislation has changed it.” Sul v. His Creditors, 5 N.S. 
569. 

‘** The question, does the enactment in our Code of a general provision 
existing in the Spanish law repeal the exception which accompanied it in 
that law. We have so repeatedly decided the contrary, and the jurispru- 
dence of the Court is so fixed in this matter, that it is unnecessary to re- 
fer to cases in which the principle has been settled.” Valson et als. v. 
Cloutier, 3 La. 170. 

The property of the wife, both under the Code of 1808 and the Spanish 
laws, is divided into two kinds, dotal and extra-dotal. Code, p. 324, Arts. 
11 and 12; Partida IV, Title XI, Laws I and XVII. 

The first chapter, under the title of marriage contract, p. 322, treats of 
general dispositions, and the 9th article thereof declares: ‘*‘ The most or- 
dinary conventions in marriage contract, are the settlement of the dowry, 
and the various donations which the husband and wife may make to each 
other, either reciprocally or the one to the other, or which they may re- 
ceive from others in consideration of the marriage.” 

The first section of the second chapter, article 15, p. 326, treats of do- 
nations made in consideration of marriage. The article in question reads: 
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‘‘ Husband and wife may, by their marriage contract, make reciprocally, 
or one to the other, or receive from other persons in consideration of 
their marriage, every kind of donations, according to the rules and under 
the modifications prescribed in the title of donations inter vivos and mor- 
tis causa.” 

Thus we see, by a combination of the two articles above copied, three 
distinct objects, which may each be the substance of a valid contract: 
1st. The settlement of 2 dowry by the wife. 2d. Donations by the hus- 
band to the wife, and vice versa, 3d. Donations made by others, to the 
wife, or to the husband, or to both. 

The second section of the second chapter, p. 326, treats particularly of 
dowry, which is defined as follows: Art. 16, ‘‘ By dowry is meant the ef- 
fects which the wife brings to the husband to support the expenses of the 
marriage.” Art. 17, ‘‘ Everything which the wife settles upon herself, or 
which is given her by the marriage contract, is included in the dowry, 
unless there be a contrary stipulation.” Art. 20, ‘‘Dowry can be settled 
either by the wife herself, or by her father or mother or other ascendants, 
or by her other relations, or even by strangers.” 

The 16th and 20th articles would seem to exclude donations made by 
the husband, while the 17th article would include them, unless modified 
by other articles when construed together, as a whole. 

We may be spared the necessity of this analysis, and tind the solution 
of the vexed question, by looking into the Spanish laws. 


Title II, Law Ist, of the 4th Partida, describes dowry and donations 
as follows: ‘‘ That which the wife gives the husband, on account of mar- 
riage, is called dowry. It is a sort of donation made with a view to her 
maintenance, and to the support of the marriage; and according to what 
is said by the ancient sages, it is, as it were, the patrimony of the wife. 
And that which the husband gives the wife, on account of marriage, is 
called, in Latin, donatio propter nuptias, which means, a donation which 
the man gives the woman, on account of his marriage with her; and 
which, in Spanish, is properly called arras.” 

Under the second law of the same Partida and section, we find two 
sorts of dowry and two sorts of arras:—Adventitia, by which is meant the 
dower which the wife gives to the husband out of her own effects, or 
which is given for her, by her mother, or by any other relation not of the 
direct ascending or descending lines, or by a stranger: and profectitia, by 
which is meant the dower which proceeds from the estate of the father, 
or grandfather of the wife, or from some other person from whom she 
descended in the direct line. 

The two kinds of donations, or arrus, are, first, the one which the hus- 
band makes to the wife on account of the dower received by him; second, 
the one which the husband makes gratuitously, and which is called spon- 
salitia largitas. 

It is evident, from what precedes, that donations from the husband to 
the wife, make no part of the dower, under the Spanish jurisprudence. 

It is equally clear that the above copied article of the Code of 1808, art. 
20, is an embodiment of Title XII, Law II, of the IV Partida, descriptive 
of the composition of dower. 

It-therefore follows, by the well known rules of intenpeotation and con- 
struction, that as the laws of Spain remained in force in Louisiana after 
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the adoption of the Code of 1808 and until the great repealing Act of 1828, 
that donations propter nuptias, or arras, are not included in the dower, 
This conclusion is not in conflict with any provision of the Code, but con- 
forms with the principles enunciated in our introductory quotations. 

The property in question must, therefore, be classed as the extra-dotal, 
or paraphernal property of the wife. 

It is*true that the VIT Law of the IV Partida, Title XI, provides that 
‘*the husband cannot sell, alienate or dissipate, during marriage, either 
the estate he had given his wife, or the dowry he had received from her,” 
&e. But it seems clear to us that the framers of the old Code have acted 
directly on this prohibitory law, which is an exception to the general law 
which declares all persons capable of selling and buying any effect of com- 
merce. Code, p. 348, Arts. 14 and 16. 

The 36th article of the Code, p. 328, says: ‘‘ Immovables settled as a 
dowry, can be sold or mortgaged during the marriage, neither by the 
husband, nor by the wife, nor by boti t gether, except as is hereinafter 
excepted.” 

The prohibition, as to the alienation of property donated by the hus- 
band, and which, as we have stated, is properly classed as extra-dotal or 
paraphernal, is not only excluded by strong implication, but, as we con- 
ceive, by a contrary provision. Article 58, p. 334, declares: ‘‘ The wife 
has the administration and the enjoyment of her paraphernal effects. But 
she can neither alienate the same, nor appear in court of justice concern- 
ing said effects, without the authorization of the husband, or if he should 
not give it, without the authorization of the Judge.” 

It is, therefore, ordered, that the judgment of the District Court be 
avoided and reversed; and it is further ordered and decreed, that the de- 
mand of the plaintiff be rejected, at her costs in both courts, 


Amprose LANFEAR v. JAMES Harper et als. 
Where equity seems to require it, the case will be remanded for a new trial. 


PPEAL from the District Court of the Parish of St. Charles, Burthe, J. 
Handlin & St. Paul, for plaintiff. 7. J. d& A. J. Semmes, for de- 
fendants and appellants. 

Merrick, C. J. A suit between the plaintiff and defendant James Har- 
per, involving the title to the land now in controversy, was before this 
Court in December, 1858. See 15 An. 548. In that case a judgment of 
non-suit was rendered. 

Suit having been commenced de novo against Harper and one Neufeldt, 
on the trial it was agreed by counsel that the case should be submitted to 
the court on the evidence on file in the former case, with such additional 
evidence as they might then file. In the former case, it will be seen by 
reference to the Reports, the judgment was reversed, on the ground that 
neither the proces-verbal nor the order of sale of the property of the suc- 
cession of Francis M. Ward, deceased, was offered in evidence. On the 
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trial of the present case, the defect in this particular was supplied. The 
plaintiff had judgment. 

It is now objected by defendants and appellants, that the alleged trans- 
fer of the property from the succession of Daspit St. Armand, deceased, 
to Francis M. Ward, stands in the same predicament as stood the alleged 
transfer from Ward’s estate to William Polk on the former trial. A nota- 
rial act of sale between a person styling himself executor of St. Armand 
and Francis M. Ward is in evidence, but neither the proces-verbal nor the 
order for the sale of the property by the Probate Court has been produced, 
as we are able to discover. 

This objection existed in the former case, but probably it was not con- 
sidered, on account of the manner in which the defect in William Polk’s 
title was presented by appellant; and the objection taken was considered 
sufficient for the decision of that case. 

According to the decisions in the 13th An. 523 and 548, plaintiff’s title 
is defective on the ground urged by defendants, but as some inadvertence 
may have been induced by reason that the objection was not noticed in 
the opinion of this Court in the other case, we think the cause should be 
remanded for a new trial. 

It is, therefore, ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be reversed, and that this case be remanded 
for a new trial; and that the appellee pay the costs of appeal. 

VoorutEs, J., absent. 


Tuomas J Spear v. GarpNner & DENSLER. 


Where there is a special contract which fixes a contingent compensation, a party cannot recover on a 
quantum meruit. 

The principal may revoke his power of attorney whenever he thinks proper, and, if necessary, com- 
pel the agent to deliver up the written instrument containing it, if it be under private signature. 
C. C. 2997. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
\ V. F. & J. B. Cotton, for plaintiff and appellant. A. T. Steele, for 
defendants. 

Lanp, J. The plaintiff sues on a quantum meruit, to recover the value 
of services rendered by him in the capacity of agent for the defendants. 
He caynot recover; first, because there was between him and the defend- 
ants, a special contract which fixed a contingent compensation for his 
services; secondly, because the event on which his compensation depend- 
ed, under the terms of the contract, never happened; and thirdly, be- 
cause the revocation of the plaintiff's power of attorney was no such 
violation of the contract of mandate, as entitled him to recover the value 
of his services, in the nature of damag2s, as contended by counsel. C. C. 
Art. 2997. 

The disbursements by the plaintiff were the subject of a settlement 
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beween the parties at the termination of the agency, at which time the 
present demand, so far as appears, was not made of defendants. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 
the District Court be affirmed, with costs. 

Voorutss, J., absent. 
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Tue Strate v. Wirs1am Brown, alias Scorry. 


The error which will justify the reversal of a judgment must be one which has, or may have, ocea- 
sioned the prisoner some injury. 


PPEAL from the First District Court of New Orleans, Hunt, J. 
EK. Abell, for appellant. T. J. Semmes, Attorney General, for the 
State. 

Merrick, C. J. The prisoner has been convicted of the murder of 
Barney McGuire, and sentenced to suffer the penalty of death. After an 
unsuccessful motion for a new trial, the accused has appealed. 

The record shows that the motion for a new trial was filed on the al- 
leged ground, that the evidence disclosed a case of self-defence on the 
part of the accused, and also on the ground of the supposed error of the 
Judge in excluding certain testimony of the prisoner’s witness from the 
jury. A bill of exception has made the ruling of the District Judge a part 
of the record, and we will proceed to consider the question raised by the 
same. 

On the trial of the case before the jury, the prisoner placed a witness 
upon the stand and offered to prove by the same, that the deceased was a 
man of desperate and dangerous character, in order to show that at the 
time of the homicide the prisoner had reasonable grounds to apprehend 
the los; of his life, or great bodily harm. 

And in order to lay the basis for the reception of this testimony, the 
prisoner had, as appears by the bill of exceptions, introduced a witness 
who testified that two or three months previous to the homicide, the ac- 
cused, who was at Louisville, Ky., said he would kill Brown, and that he 
would follow him to New Orleans and have his life, and that witness in- 
formed Brown of it, who made light of it; that the difficulty was about an 
election in Louisville. 

Another witness, it was admitted, would prove that the day before the 
homicide, the deceased, in a clandestine manner, struck the prisoner on 
the head with a stick of wood and felled him to the ground, causing the 
blood to flow freely; and then threatened to take the life of the prisoner. 

Another witness testified, that the deceased, about three quarters of an 
hour before the homicide, desired to borrow a large bowie-knife, which 
was refused him. 

And another witness, a man of bad character and a reputed thief, who 
had been with the prisoner in the Parish prison, testified that he was on 
the steamboat Atlantic when the homicide occurred, and saw the de- 
ceased came out of a room and saw the prisoner go towards the stern of 
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the boat, and that the deceased, applying an opprobrious epithet to the 
prisoner, said: ‘‘I have got you where I want you,” and at the same time 
raising his hand as if to draw a weapon; that he did not see any weapon 
with prisoner; that he then left to avoid seeing (what he called), the 
‘‘fuss”’ which he anticipated, and when he got on the staging of the boat 
heard the pistol fire, and in a few minutes afterwards saw the prisoner run 
across the levee. 

The counsel for the prisoner in the lower court appears to have recog- 
nized the rule laid down in the case of The State v. Chandler, 5 An. 489, 
that testimony in general, that the deceased was a quarrelsome man, of 
violent temper and dangerous when excited, is inadmissible on a trial un- 
der an indictment for murder. But he seems to have proceeded upon 
the supposition that there is an exception to this rule where the deceased 
was the assailant, and that in such case the character and disposition of 
the deceased, as well as his physical strength and the manner in which he 
was armed, were proper subjects of inquiry before the jury in order to de- 
termine whether there were reasonable grounds for the defendant to con- 
clude that a necessity of taking the life of the deceased existed in order 
to save his own, or at least to save himself from great bodily harm. 


Whether our law recognizes this exception to the general rule, and if it 
does, whether the District Judge can inquire into the truth of the facts 
testified to by the witnesses as the basis for the introduction of the proof, 
and receive or reject the testimony as he shall believe or disbelieve them, 
are questions which we do not feel called upon to decide in this case; for 
it also appears by the same bill of exceptions, that after the State had 
closed its rebutting testimony, the objection to the evidence of the char- 
acter of the deceased was withdrawn by the Attorney General, and the 
prisoner was permitted to offer the testimony if he thought proper; but he 
declined so to do, as stated by his counsel, because the court had pro- 
nounced it illegal and inadmissible. 


It has often been said by the Court, that the error which will justify the 


reversal of a judgment, must be one which has or may have occasioned the 


prisoner some injury. It cannot be said that any injury was occasioned 
him by the ruling of the District Judge in the present case, because the 
prisoner himself declined to introduce the testimony: volenti non fit inju- 
ria. Neither can he say that such interlocutory order of the Judge on the 
question of the admissibility of the testimony would have prejudiced him 
on the trial; for non constat, the Attorney General might have conceded 
the question of law, and the Judge perhaps might not have refused on the 
trial, after the testimony had been received, to charge on this point as re- 
quired by the accused. See State v. Kennedy, 11 An. 480. 

Of the facts involved in the motion for a new trial, we are not permitted 
to inquire. The District Judge was of the opinion that the testimony 
proved, that twenty-four hours after the alleged provocation, the prisoner 
searched out the deceased to kill him and did kill him. The law makes 
the verdict of the jury and finding of the District Judge on this branch of 
the case final. 


We cannot, therefore, say that any error has intervened in the proceed- 
ings and trial of this cause to the prejudice of the prisoner. See Wheaton 
Crim. Law, 234 and 395, ed. 1852; 2 Greenleaf’s Ev. No. 27. 
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= It is, therefore, considered by this Court, that the judgment of the 
Brown. lower court be affirmed, with costs. 
Voorutes, J., absent. 


C. Roseuivs et al. v. J. A. Barer et al. 


One of several plaintiffs cannot release his co-plaintiffs from the payment of costs, in order to make 
them disinterested witnesses. 





PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Alfred Phillips, for plaintiff. Geo. S. Lacey, for defendant and ap- 
pellant. 

Lanp, J. The plaintiffs, who were formerly partners in a plantation, 
sue to recover the price of a slave sold at auction, with other slaves be- 
longing to the partnership, without any warranty except as to title. 

The defendant resists the plaintiffs’ claim on the ground of redhibitory 
defects in the slave, to their knowledge, before and at the time of the 
sale. 

The case was tried by a jury who rendered in favor of the plaintiffs a 
verdict which was confirmed by the judgment of the lower court. 

The defendant has appealed, and complains of the ruling of the Judge 
a quo on the trial, in permitting the testimony of two of the plaintiffs to 
be received in evidence, notwithstanding his objections at the time, as 
shown by his bill of exceptions in the record. 

The Judge received the testimony of the witnesses for the reason, that 

‘ they had conveyed all their interest in the suit, and had subrogated their 
co-plaintiff to all their rights against the defendant; and had been released 
by him from all liability of every character whatsoever which had arisen, 
or might afterwards arise out of the suit, whether for costs, warranty, or 
otherwise. 

The Judge erred in receiving the testimony; because one of. several 
plaintiffs cannot release his co-plaintiffs from the payment of costs, and ! 
thereby divest them of all pecuniary interest in the event of the suit; for 
the reason that the costs are due to the officers of court, to whom the 
plaintiffs are liable in solido for the payment of all fees from the com- 
mencement of suit. A co-plaintiff can only be released from the payment 
of costs, by the parties to whom the costs are due. A release by any one, 
except the creditor or his authorized agent, is without any legal effect and 
void. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower Court be avoided and reversed; and that this cause be remanded 
for a new trial, and further proceedings according to law; and that the 
appellee pay the costs of this appeal. 
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2roHaRD Puitups v. R. K. Bonnam and C. W. Ivens. 


A party has a clear right of action, ex contractu, under a bond given for a writ of arrest, to the same 
extent that would the owner of sequestered property have for the wrongful suing out of a writ of 
sequestration, the condition of the bond being the same in both cases, Hence it is not necessary, 
to entitle a party to recover special damages resulting from his illegal arrest, that he should allege 
and prove malice and want of probable cause. 

Where the defendants in making or procuring the arrest, acted under the advice of counsel given in 
good faith, that they had a good cause of action against the defendant in said suit, anda legal 
right to hold him to bail therefor—Held : That the defendants are not liable in damages, 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 

A Mott & Fraser, for plaintiff. J. H. Vandalson and Durant & Hor- 
nor, for defendants and appellants. 

Durret, J. ‘The defendants are uppellants from a judgment of the 
Sixth District Court of New Orleans condemning them to pay five hun- 
dred dollars, for an illegal and malicious arrest of the plaintiff in a civil 
action. : 

The writ, under which the arrest complained of was made, was quashed 
on proof that the present plaintiff was a non-resident and had not ab- 
sconded from his residence. One of the defendants, Ivens, was charged 
simply because he was surety on the bond given by the other defendant, 
Bonham, to obtain the arrest. The amount of this bond is $1950, and the 
amount claimed in damages for the illegal arrest is $10,000, one-half as 
special damages and the other half for ‘personal indignity, dc.” The 
present plaintiff was bailed after having remained in the custody of the 
Sheriff from one to six hours. 

Ist. The plaintiff has a clear right of action, e« contractu, under the 
bond, to the same extent that would have the owner of sequestered prop- 
erty for the wrongful suing out of a writ of sequestration, the condition 
of the bond being the same in both cases. C. P. Arts. 276 and 214 as 
amended by the Act approved March, 15th 1856, p. 80; Wm. Biggs v.D’A- 
quin Brothers, 13 An, 21. Hence it is not necessary, in order to entitle a 
party to recover special damages resulting from his illegal arrest, that he 
should allege and prove malice and want of probable cause. Perrin v. 
Planchard et al., 15 An. 133. 

The only special damages proved in this case, is the sum of fifty dollars 
paid to counsel to obtain the setting aside of the writ of arrest. 

2dly. In an action for exemplary damages by reason of a malicious and 
unfounded arrest, the plaintiff, in order to succeed, must prove both mal- 
ice and the absence of probable cause; and we think that the plaintiff in 
this case has failed as to one of the ingredients at least. 

It is true that, in point of fact, there was no probable cause for the 
arrest because the defendant, Phillips, was a non-resident; but Bonham 
had a good cause of action in the ordinary form. 

It is however in evidence, that the defendant, Bonham, was controlled, 
or acted under the legal advice of an old practitioner at the bar; that, 
although the plaintiff was in the habit of visiting New Orleans yearly, he 
had, on this occasion, been in New Orleans with his family for nearly two 
months, and had the intention of purchasing a sugar estate in Louisiana, 
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in fact he bases his claim for damages partly on the failure of his acquisi- 
tion of the plantation in consequence of the arrest. 

We therefore conclude, from all the surrounding circumstances of the 
case, that the defendant Bonham acted in good faith and without malice. 
Edmond M. Gould v. Gardner, Sager & Co., 8 An. 11, and 11 An. 289; 
treenleaf, vol. 2, 3 459. 

We must not be understood as conceding that a surety on a bond given 
to procure the arrest of a debtor can, when sued as such only, be mulcted 
in vindictive damages; we express no opinion on this point. 

It is therefore ordered, that the judgment of the District Court be 
avoided and reversed; and it is further ordered, adjudged and decreed, 
that the plaintiff have judgment against the defendants, in solido, for the 
sum of fifty dollars, and the costs of the lower court; the costs of the ap- 
peal to be paid by the plaintiff and appellee. 

Voorutes, J., absent. 








































THe State v. JAMES GALLAGHER. 


On a motion for a new trial, in criminal cases, it is necessary to specify the ground upon which relief 
is sought; and proof made accordingly . 


PPEAL from the First District Court of New Orleans, Hunt, J. 
P R. Hunt and M. M. Reynolds, for appellant. T. J. Semmes, Attor- 
ney General, for the State. 

Voornutes, J. The ground upon which the accused applied for a new 
trial in the Court below, was: that James Goodwin, one of the jurors, 
who tried this prosecution, had stated on his voir dire, in answer to a 
question propounded by the State, that he had neither formed nor ex- 
pressed an opinion in the matter; whilst, as the prisoner states in his 
motion, he had discovered since the trial that this juror had previously 
made to Captain Woolfrow of the police, statements of quite an unfavor- 
able character for the defence. 

On the trial of the motion, the accused offered to prove that similar 
statements had been made to another person, J. Casey. The prosecution 
objected to the admissibility of the evidence, and the Court sustained the 
objection. 

The point in issue as raised by the motion for a new trial, was, whether 
objectionable statements had been made by the juror to Woolfrow; and 
the object was to establish this fact in order to vitiate the verdict, to the 
rendition of which this juror had contributed. In a motion for a new 
trial it is necessary to specify the ground upon which relief is sought; and 
when the specifications are made, the ‘‘ evidence offered must correspond 
with the allegations, and be confined to the point in issue.” I. Greenleaf, 
#51. Hence the ruling of the District Judge was correct in shutting out 
all conversations between the juror and persons other than the one whose 
name had been disclosed in the motion. 

The Court refused to allow the prisoner to amend his motion so as to 
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include the name of Casey.* This was a matter resting in the sound dis- = 
cretion of the District Judge, the application having been made after the  Gauacuer. 
parties had gone to trial. State y. Nolan, 13 An. 276. 

; Judgment affirmed. 





‘ * Since this opinion was read the original bill of exceptions has been shown us by which it appears 
that “‘no motion was made for further time or for a continuance of the rule in order properly to pre- 
sent the facts alleged to have been discovered ; but the party went into the trial of the rule without 
reserve.’ The word ‘‘no” was omitted in the transcript. —E, T. Merrick, C. J. 


THE Strate v. Wu. W. Cassipy. 


Where the record of appeal contains neither bill of exception, nor assignment of errors apparent on the 
face of the record, and other proceedings are regular, the judgment of the Court a quo will not be 
disturbed. 


PPEAL from the First District Court of New Orleans, Hunt, J. 
E. Hiestand, for appellant. T. J. Semmes, Attorney General, for 
the State. 

Durret, J. The record of appeal containing neither bill of exceptions 
nor assignment of errors apparent on the face of the record, and all the 
proceedings appearing to be in the required form, the judgment of the 
District Court must remain undisturbed. State Const., Art. 62; 3 An. 499. 

Judgment aftirmed. 

Voorutes, J., absent. 





Ww. M. Linpsey v. Pouice Jury or tHe Parisu or Porntr Couper. 


When a contract stipulates no time within which it is to be performed, the party bound is entitled to a 
reasonable time for its performance ; to be determined by circumstances, and the nature of the thing 
stipulated to be done ; and besides, he must be put in default before an action in damages can be 
maintained against him. 


PPEAL from the Dist. Court of the Parish of Point Coupee, Me Vea, J. 
T. J. & W. H. Cooley, for plaintiff and appellant. A. Provosty and 
John Yoist, for defendant. 

Lanp, J. This suit is for the recovery of five thousand dollars dam- 
ages, for an alleged breach of contract. 

It is shown by the evidence that the Police Jury of the Parish of Point 
Coupee, by resolution passed on the 20th of September, 1858, appointed 
certain Commissioners, and authorized them to let out a contract for 
building, at the expense of the parish, a levee on two certain lots of 
land fronting on the Atchafalaya River, and belonging to plaintiff and two 
other persons; but required the Commissioners, before letting the con- 
tract, to receive an act of sale to the Parish, from the plaintiff and the 
other proprietors, of the lots of land upon which the levee was ordered, 
by the resolution, to be constructed. That the act of sale, or donation to 
the Parish, was passed on the 26th of October, 1858; and the Commission- 
ers proceeded to advertise, and to let out the contract in pursuance of the 
resolution; that the contract was not let out, until the latter part of De- 
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cember following, and the building of the levee was not commenced, 
until the Ist of January, 1859, when the sigh waters of the river arrested 
its progress, and prevented its completion at that time. And that the 
waters continued to rise, and in the spring of 1859 overflowed plaintiff's 
plantation, and caused him considerable damage. 

On these facts, the plaintiff correctly contends that the resolution of 
the Police Jury, and the conveyance of the land in consideration of the 
construction of the levee, constituted a contract for the violation of which 
wn action would lie against the Parish for the recovery of damages. The 
resolution, however, does not specify any given time within which the 
contract should be let out by the Commissioners, and the work should be 
commenced and completed under it. And when a contract stipulates no 
time, within which it is to be performed, the party boun.! is entitled, by 
law, to a reasonable time for its performance, to be detcrmined by cir- 
cumstances, and the nature of the thine stipulat 1 to be done; and besides, 
he must be put ix defiult, before an ion in damages can be maintained 
against him. 

In the case before us, there was no unreasonable delay on the part of 
the Commissioners in letting out the contract, and in causing the con- 
struction of the levee to be commenced by the contractor; for only two 
months and a few days elapsed between the date of the conveyance of the 
land, and the commencement of the construction of the levee. If it were 
otherwise, the plaintiff, who sues for a passive breach of contract, cannot 
recover, because he failed to put the Parish ‘x default, which was a con- 
dition precedent to the institution of his suit for the recovery of damages. 
See Hennen’s Digest, verbo Obligations, p. 1076, sec. 6. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower Court be affirmed, with costs in both courts. 

Voorutes, J., absent. 


Tue State v. Tue JupGe or tHe Seconp Disrricr Covrr or New 
Or.eans.—On the relation of Jacos Denny, praying for a mandamus. 


In hypothecary actions the delay for a suspensive appeal commences to run from the date of service of 
the notice of the order of seizure and sale, which is notice of judgment to the possessor of the hypo- 
thecated property. 2 An. 145; 14 An, 105 ; C. P. 575, 624. 

The notice required, of course, is a legal notice ; and a verbal notice by a friend, or a notice served upon 
an unauthorized person, is, in the eye of the law, no notice. 

A curator ad hoc must be appointed for a mortgagor who is absent when executory process is sued out 
against the property mortgaged. 737 C. P. 

An absentee is a person who has resided in the State, and hax departed without leaving any one to rep- 
resent him. C.C, 3522, No. 3. 

A person who leaves his domicil for a temporary sojourn in another State is not an absentee, if there 
are persons at his dwelling on whom service can be made in conformity with Art. 189 of the C.P., 
or if he leaves a duly authorized mandatory to represent him. 

The plaintiff in execution who undertakes to appoint a curator ad hoe to represent the defendant, should 
be ready to prove his absence or other sufficient cause for the appointment. 13 An, 312. 


PPEAL from the Second District Court of New Orleans, Bermudez, J. 


Robert Mott, for relator. Alfred & Felix Grima, contra. 
Merrick, C. J. A rule was granted by this Court calling upon the 
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Judge of the Second District Court to show cause why a suspensive appeal 
from an order of seizure and sale should not be granted relator. 

he District Judge having answered the rule, the case is before us on 
his answer, and it presents a question as to the power of a curator ad hoe 
of a person temporarily absent to represent him. 

The plaintiff, in the order of seizure and sale, 8. Roman, on the 20th of 
May, 1857, by notarial act sold for $270,532 39, partly for cash and partly 
on credit, to the relator, Jacob Denny, and two others, Hieronymus and 
Ross, a plantation and slaves in the Parish of St. James, a mortgage being 
reserved with the pact de non alienando to secure the unpaid portion of 
the price. 

On the first of April, 1858, the vendees sold the plantation and slaves 
for $264,025 79 on credit to James Riggin, of New Orleans, who, in the 
act of sale, assumed the payment of the notes to S. Roman, the original 
vendor. Riggin died leaving a will, which was admitted to probate in the 
Second District Court of New Orleans, December 4th, 1860. He left his 
estate to his mother, Mrs. Rachel Sank, of Baltimore, as universal legatee, 
and she was put in possession of his succession. She appointed L. E. 
Reynolds, of this city, her agent to represent her. 

On the 24th day of May, 1861, ($31,170 70 of the credit having fallen 
due) Roman applied to the Second District Court of New Orleans for an 
order of seizure and sale of the plantation and slaves in St. James against 
Mrs. Sank (represented by her attorney in fact), Jacob Denny, W. T. Hi- 
eronymous and Webb Ross. The latter was alleged to be an absentee, and 
D. O. Forcelle, Esq., was appointed curator ad hoc to represent him. In 
the petition for the order of seizure and sale, Jacob Denny is described 
both as of the Parish of Catahoula in this State and as a resident of New 
Orleans. On the 28th day of the same month (May, 1861), the plaintiff in 
the order of seizure and sale filed a supplemental petition, wherein he al- 
leged ‘‘that since the said order was granted and issued, petitioner has 
been apprised that said Jacob Denny, then in New Orleans, one of said 
defendants, has absented himself from this city and left the State for Ken- 
tucky, and that it is therefore necessary that a curator ad hoc be appointed 
to represent the said absent defendant.”’ On the prayer of the supplemen- 
tal petition, the same curator ad hoc who had been appointed for Ross, was 
appointed to represent Jacob Denny. 

On the 4th of June, 1861, Forcelle was served with a copy of the petition 
and a demand of payment. On the 14th of the same month he was served 
with notice of seizure, and on the 12th day of July, 1861, notice to appoint 
appraisers was also served. ‘ 

In the act of sale from Roman to Denny and others, Denny is described 
as resident of the Parish of Catahoula. When he and his co-proprietors 
sold to Riggin, he appears in the act as resident in St. James, where the 
plantation was situated. 

- Since that sale his domicil (as alleged by plaintiff, Roman,) appears to 
be in the city of New Orleans. He occupies furnished apartments, where 
he sleeps and keeps his trunks and apparel, and he takes his meals at the 
St. Charles Hotel. He deals in horses, and usually spends his summers in 
Kentucky; but since he has become a resident of the city, pays rent for his 
rooms during his absence. 

At the time the order of seizure and sale issued he had gone to Ken- 
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tucky, as was understood, on a visit to his daughter. He had returned the 
31st of May, which was before the notices were served on Forcelle, having 
been telegraphed on account of the order of seizure and sale. It is not - 
alleged that he absented himself or secreted himself from his lodgings and 
the St. Charles Hotel at the time the notices were served. It is true, how- 
ever, that after remaining at home between two and three weeks, he was 
again absent from his lodgings for some time prior to the 20th of July, 
Where he went and how long he was absent does not clearly appear. 

On the 17th day of July, the relator presented a petition and offered 
ample security for a suspensive appeal. A rule was also taken on the 
plaintiff in the executory process to show cause why the suspensive appeal 
should not be granted. 5 

The answer to the rule simply denies that an appeal will lie to correet 
any error in the execution of an order of seizure and sale; alleges that 
Jacob Denny was not entitled to personal notice because he had divested 
himself of ownership; alleges that notice to the defendant, Mrs. Sank, was 
notice to Denny; and finally, that Jacob Denny ‘having confessed judg- 
ment in case the said mortgaged notes on which executory process has is- 
sued should not be paid at maturity,” must be considered as cognizant of 
the judgment. 

After a hearing, the rule was discharged, and the appeal was refused. 
Hence the present proceeding. 

It is manifest that the regularity or irregularity of the order of seizure 
and sale has nothing to do with the merits of the question before us. The 
only question is, was the relator entitled to a suspensive appeal on the 17th 
of July? And, to answer this question, we must ascertain whether the 
notices served upon Mr. Forcelle, the curator ad hoc, on the 4th and 14th 
of June, after the return of Jacob Denny, were sufficient and legal. If 
they were not, then the relator was not only in time to appeal on the 17th 
of July, but he is still in time, for the right to appeal from an order of 
seizure and sale is undoubted, and the delay in which the party is to apply 
for the suspensive appeal counts from the notice given under Art. 735, 
C.P. See 14 An. 105. 

Of course the notice required by this article is a legal notice; and a ver- 
bal notice by a friend, or a notice served upon an unauthorized person, is, 
in the eye of the law, no notice. 

Article 737 of the Code of Practice authorizes the Judge, if the mortga- 
gor is absent and not represented in the State, to appoint him an attorney 
to whom notice of the demand shall be given, and contrarily with whom 
the seizure and sale shall be prosecuted. An absentee is defined to be a 
person who has resided in the State, and has departed without leaving any 
one to representhim. C. C. 3522, No. 3. 

From these two articles it is apparent, that in order to entitle the plain- 
tiff to the appointment of a curator ad hoc, two things are necessary, viz., 
absence of the defendant from the State, and his remaining unrepresented. 

A person, therefore, who leaves his domicil for a temporary sojourn in 
another State, cannot be said to be an absentee, if there are persons at his 
dwelling on whom service can be made in conformity with article 189 of 
the Code of Practice, or if he leaves a duly authorized mandatory to rep- 
resent him, and gives due publicity of the appointment. 

The testimony in this case does not show that service could not have 
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been made under Art. 189 C. P. at the domicil of Denny when the order ory 
for the appointment of the curator ad hoc was made, and at the time the Jv par 2d Drs, C's, 
two notices were served on the 4th and 14th of June respectively, he was 
here. In the case of Farrell v. Klumpp, 13 An. 312, we said that ‘‘the 
plaintiff in execution, who undertakes to appoint a curator ad hoc to rep- 
resent the defendant, should be ready to prove his absence, or other suffi- 
cient cause for the appointment.” 

That proof has not, as we think, been exhibited i in this case, and, as a 
consequence, it has not been shown that the notice required by article 735 
of the Code of Practice has been given. Jacob Denny is, therefore, enti- 
. tled to his appeal. 

It is, therefore, ordered, that a writ of mandamus issue to the Hon. J. 
Bermudez, Judge of the Second District Court of New Orleans, command- 
ing him to grant a suspensive appeal to said Jacob Denny from said order 
of seizure and sale, in favor of said Sosthene Roman, dated the 24th day 
of May, 1861, the said Denny giving bond with F. M. Fisk, or other suffi- 
cient surety, in the amount and in the form required by law. 
Voorntes, J., absent. 





SN RRA Ree’ 


Tue City or New Orveans praying for the opening of Royal Street. 
Micuet Sonr, et als., opponents. 


In the matter of expropriation of property to public use, all the forms of law must be rigidly observed. 
Some of the signers of a petition to open a street must he those who possess a portion of the land on 
the projected street. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A. J. Villeré, for plaintiff and appellant. FE. Bermudez and Johnson 
& Denis, et als., for defendants. 
Dourret, J. On the 6th of April, 1858, the following petition was pre- 
sented to the City Council: ‘‘To the President and Members of the City 
Council of New Orleans. 
‘‘The undersigned property owners, on’ and near Casacalvo street, 
between Louisa street and the tobacco warehouses, respectfully petition 
your honorable body to decree and order the opening of said Casacalvo 
street from Louisa to said tobacco warehouses, according to law.” 
This petition is signed by eight persons, with the addition of the num- 
ber of feet of land owned by each of them. 
The above application was made and based on the 121st section of the 
4 Act approved March 20th, 1856, to amend an Act to consolidate the city 
of New Orleans, &c., p. 136. The section reads as follows: ‘‘ That 
whenever any owner or owners of real property, situate in the city of 
New Orleans, shall by petition, signed by the petitioner or petitioners, 
and addressed to the Common Council of said city, ask for the opening, 
widening, or straightening of a street or streets, shrough their property, and 
through other real property adjacent thereto, setting forth in said petition 
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scription of said other adjacent real property, and the names of the owners 
thereof, said Common Council shall, if it deem the same to be for the 
public benefit, cause said petition to be published in French and English 
in the official journal of said city for and during eight weeks, once in each‘ 
week; and if, at the expiration of said publication so made of said petition, 
a majority of the owners of said other adjacent real property shall not, by 
petition, signed by the petitioner or petitioners, and addressed to said 
Common Council, object to the same, said Common Council shall, by 
resolution or otherwise, order said street or streets so petitioned for, to be 
opened, widened, or straightened, under and in accordance with the 
existing laws; and the whole cost of said opening, widening, or straighten- 
ing of said street or streets, so made as aforesaid, shall be borne by the 
owners of the property affected by the same: provided, that no petition for 
opening, widening, or straightening said streets shall be presented to the 
Common Council during the months of July, August, or September.” 

The required publication of the petition was made, and a resolution 
was adopted by the City Council authorizing legal proceedings to be taken 
to open said Casacalvo street from Louisa to Desiré streets; and, pending 
the proceedings had for that object in the Second District Court of New 
Orleans, various oppositions were made by owners of property on the 
projected street. The principal grounds of opposition are: Ist that ‘the 
proceedings had before the City Council are irregular, null and void, and 
not binding, in as much as no petition was ever presented to said Council 
by owners of property, through whose property said street was to be 
opened. 2d. That no petition was ever presented to said Council setting 
forth the length, width and description of said street, nor through whose 
property said street was to be opened; nor a description of the adjacent 
property, and the names of the owners of the property to be affected by 
the opening of the said street. 3d. That no monition or citation was 
ever published to the owners of property to be affected by the opening of 
said street,” 

The District Judge sustained the objections, decreed the nullity of the 
whole proceedings and rejected the report of the commissioners. The 
city appealed. ; 

It is a well established rule that in matters of expropriation to public 
use, all the forms of law must be rigidly observed. Matter of Roffignac 
street, 4 Rob. 357. Matter of Exchange Alley, 4 An. 4. 

The evidence shows that none of the signers of the petition addressed 
to the Council possessed any portion of the land on which the projected 
street was traced, and we are of the opinion that the law imperatively re- 
quires that some such should join in the petition, and never contemplated 
that adjacent owners only could, by petition, require the opening of a 
new street wholly through*their neighbors’ property. 

The objection that the oppositions on the above stated grounds come 
too late, and should have been made pending the publication of the peti- 
tion, has no force, for the opponents were not called upon to interpose, 
neither their names nor a description of their property being inserted in 
the petition. 

Judgment affirmed. 


Voorutes, J., absent. 
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Tue Strate on the relation of Wa. C. Emerson, Recorder of the First 
District of New Orleans, v. Jonn T. Monroz, Mayor of New Or- 


leans et al. 


The Acts of 1852 avd 1856 contain uo express repeal of the former laws investing the Mayor with a 
concurrent criminal jurisdiction with the several Recorders ; nor are the provisions of these Acts 
contrary to, or repugnant to those of the former statutes investing the Mayor with such jurisdiction. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Field & Blocker, for plaintiff and appellant. Bonford and Michel, 
for defendants. 


Lanp, J. This proceeding is a rule taken by the relator aguinst the 
Mayor and Chief of Police to show cause why a writ of quo warranto 
should not be directed to them, enquiring by what authority they claim 
to exercise a criminal jurisdiction within the limits of the First District of 
this city. 

On the answers of the Mayor and Chief of Police, the District Judge 
refused to grant the writ, and dismissed the rule. The relator has ap- 
pealed. 

The only question presented for our decision in the case, is whether 
the Mayor when acting as a magistrate or justice of the peace, is invested 
by law with a concurrent criminal jurisdiction with the several Recorders 
of the city. It is conceded that,the Mayor possessed such jurisdiction 
prior to the passage of the Act of 1852, to consolidate the City of New 
Orleans, and provide for the government and administration of its affairs. 
But the relator contends that the Mayor was divested of his criminal juris- 
diction not only by the Act of 1852, but also by the Act amendatory 
thereof, approved March 20th 1856. The question of jurisdiction is there- 
fore dependent on the one of repeal. 

The Civil Code declares that the repeal of laws is either express or im- 
plied. It is express when the repeal is literally declared by a subsequent 
law. It is implied, when the new law contains provisions contrary to, or 
irreconcilable with those of the former law. Art. 23. 

The Acts of 1852 and 1856 contain no express repeal of the former 
laws investing the Mayor with a concurrent criminal jurisdiction with the 
several Recorders; nor are the provisions of these Acts contrary to, or 
repugnant to those of the former statutes inresting the Mayor with such 
jurisdiction. But on the contrary, the Acts of 1852 and 1856 expressly 
provide that the Mayor shall be, ex officio, justice and conservator of the 
peace; and thereby invest him with a concurrent, criminal jurisdiction 
over all offences committed within the limits of the city, and cognizable 
by other municipal officers acting in the capacity of magistrates and con- 
servators of the peace. And besides, as Art. 124 of the Constitution of 
1852, enjoins on the Governor the duty of issuing commissions to the 
Mayor, Recorders, and other officers, as Justices of the Peace, it may be 
doubted whether the Mayor could be inhibited, by legislative enactment, 
from concurrently exercising the -criminal jurisdiction vested by law in 
the several Recorders of the City. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed, with costs. 
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Levi Pierce v. Tue Crry or New ORLEaNs. 


A party may appeal from all interlocutory judgments when such judgments may cause him an irrepar- 
able injury. C. P. 566. 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Horner, for plaintiff. J. J. Michel, for defendant and 
appellant. 

On a motion to dismiss. 

Durret J. The plaintiff’s petition declares, in substance, that he pur- 
chased, in 1849, and still holds, a lot of ground which is fully described, 
together with a three story brick dwelling house thereon, and a blank 
brick wall on the rear and side lines of said lot, in the city of New Orleans. 

That the ground in the rear of said lot is occupied by the Washington 
Artillery, who have on it an arsenal and armory. 

‘**That some year or more ago the city of New Orleans, under which the 
Company of Washington Artillery is in possession of said arsenal and 
armory,” raised said rear wall without making any opening in it, and 
used the same and his wall for their extended bnildings. 

That recently their wall was still further raised to enlarge their build- 
ings, but no opening was made in it. 

That still later in May, 1861, the plaintiff ngticed a hole in the wall 
} looking on his property, evidently intended for a window, and on his re- 
monstrance against such a design, he was assured that the hole would be 








filled up; but notwithstanding said promise, and against his will and the 
H protest of some members of his family, the city of New Orleans, taking 
advantage of his inability to attend to his affairs on account of a severe 
) illness, suddenly completed the window which now opens on his yard. 

i The petition concludes by asking $500 as damages; that the city be 
\ ordered, on a rule to show cause, in limine and before other proceedings 

had, to restore said wall to its original condition as a blank wall; that a 
surveyor be at the same time appointed to run the rear line between said 
ii lot and the adjacent one, ‘‘and that after due proceedings had, a perpet- 





ual order and injunction may issue,” &e. 

The city excepted to this summary proceeding, but the exception was 
overruled—the rule made absolute, and the city ordered to ‘‘close up the 
opening in the wall referred to in the petition, and to restore the said 
wall to its original condition of a blank wall during the pendency of this 
suit, upon the plaintiff giving bond, &c.” The city thereupon took a 





suspensive appeal from said order. 

The plaintiff moves the dismissal of the appeal on the grounds: Ist. 
‘*That by law defendant has no right to a suspensive appeal in this case; 
that the judgment works no irreparable injury. 2d. That if a suspensive 
appeal lies, the writ of injunction is virtually abolished, &c.” 

We have thus given the principal averments of the petition, and the 









NEW ORLEANS, JANUARY, 1862. 397 







































absolute order of the District Judge on the rule to show cause, in order — 
that our conclusion may not be misconstrued and applied to the general- Crrv N. Onusane, 
ity of injunction cases, properly speaking. 

The article 566 of the Code of Practice provides, that ‘‘One may like- 
wise appeal from all interlocutory judgments, when such judgment may 
cause him an irreparable injury.” 

Now, a suspensive appeal will lie in this case, should the effect of the 
order be as stated in this article; and that such will be the case, were the 
interlocutory judgment to be voluntarily obeyed or judicially enforced by 
writ of distringas or otherwise, is to us apparent. 

It is therefore ordered, that the motion to dismiss the appeal be 
overruled. 


F. M. Hererorp & Wire v. W. E. Levericn, Curator. 





An action arising out of a contract of mandate is barred by the prescription of ten years. 
The mandatory has a right to retain, out of the property of the principal in his hands, a sufficient 
amount to satisfy his expenses and costs : creating a right of pledge. 
PPEAL from the Second District Court of New Orleans, Morgan, J. 
Bonford, Singleton & Clack, for plaintiffs. W. S. Stansbury & G. 
A. Breaux, for defendant and appellant. 

Lanp, J. The plaintiff sues to recover compensation for the labor of 
her slaves and the use of her horses, mules and carts, employed in culti- 
vating and taking off a crop of sugar in the year 1851, on a plantation 
belonging to the estate of Edward J. Walsh, deceased, in the Parish of 
East Baton Rouge. 

In the suit of William E. Leverich, curator of the succession of Edward 
J. Walsh, instituted in the District Court of the Parish of East Baton 
Rouge against one Amos Adams and Mrs. Harriet Hereford, the plaintiff 
in this action, it was alledged by the curator and afterwards held by the 
court, that the defendants were in possession and control of the planta- 
tion us the agents of Walsh; and after his death, as agents of his legal 

: representatives. In that suit the entire crop of 1851 was adjudged to the 
succession of Walsh, and the right of Mrs. Hereford to recover from his 
estate, compensation for the labor and use of her slaves, mules, &c., 
(although not claimed in her pleadings) was expressly reserved by the 
judgment of the District Court, which was affirmed in this particular, on 
appeal to this Court in May, 1855. 

The allegation of agency in the petition of the curator, and the judg- 
ment of the court thereon, recognizing the relation of principal and agent 

, between Walsh and the defendants in that suit, determine the nature of 

the contret on which the present action is founded, and have a material 

effect on the plaintiff’s right of recovery, in opposition to the defences 

set up in the curator’s answer to her petition. 








308 


Hgrerorp 
v. 


LEVERICH. 


SUPREME COURT OF LOUISIANA. 


The curator contends, in the first place, that the entire demand of the 
plaintiff is barred by the prescription for three years. This prescription 
would bar the action, if the plaintiff were simply suing on a contract of 
letting and hiring; but such is not the case, she is suing to enforce a right 
arising out of a contract of mandate, and her action is not barred by the 
prescription of three, but of ten years. See Garland v. Estate of Scott, 
15 A. 145: Imboden v. Richardson, Tb. 535. ; 

The curator contends, in the second place, that the plaintiff has no 
right of privilege on the proceeds of the crops of 1851; and that her claim, 
if allowed at all, can only be allowed as an ordinary debt against the suc- 
cession of Walsh. The law declares that the mandatory has a right to 
retain, out of the property of the principal in his hands, a sufficient 
amount to satisfy his expenses and costs; and tereby creates a right of 
pledge which operates in favor of the agent, a privilege on the proceeds 
of the property in his han.ls, for the reimbur:: aent of the expenses and 
charges incurred in carrying out the exeeutiv. of the mandate. ©. C., 
Arts. 2991, 2992, 3184, No. 4. 

As the plaintiff was in ©» ‘session of the crop of 1851, as agent of Walsh; 
and as the labor of her siuves, and the use of her horses, mules and carts, 
must be considered as advances, or expenses incurred with the consent 
of the principal, in the execution of tie man. late, there is no legal ground 
on which the right of privilege can be rejecte 1. The judgment awarding 
to the succession of Walsh the crop of 1851, did not pass upon the plain- 
tiffs the right of privilege, but reserved it with her other rights to be de- 
termined in a subsequent action. 

The curator contends, in the third place, that legal interest was im- 
properly allowed in favor of the plaintiff, from the Ist of January, 1852; 
but as the plaintiff was entitled to recover interest on the amount of her 
claim from the date of the death of Walsh, there is no error in the judg- 
ment of the lower court in this particular. 

The amount allowed to the plaintiff, by the District Judge, is justified 
by the evidence. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower court be affirmed with costs. 


N. G. Ruopes et als. v. J. H. Myers et als.—W. H. Fiynn, Intervenor. 


Where the interest of a witness is neutralized, he is competent. 

The issuance of a commission by a deputy clerk to take testimony when it is ordered by the court is 
a ministerial act, and when executed, is properly rec:-ived by the court. 

Where defendant in attachment makes a prima facie showing that he did not intend leaving the State 
permanently, and his adversary does not rebut this proof--Held: That the acts and declarations of 
the former were properly admitted. 


PPEAL from the District Court of East Feliciana, Mc Vea, J. 
B R. J. Bowman and Muse & Hardee, for intervenor and appellants. 
F. Hardesty and W. F. Kernan, for appellees. 
Voorutes, J. The defendant’s slaves were attached upon the allegation 
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that he was about leaving the State permanently. Issue being joined on 
this allegation, the motion to dissolve the attachment was tried, and judg- 
ment was rendered in his favor. 

The object of this suit is to cancel, on the ground of simulation, the 
adjudication of these slaves to Samuel Lee, and the sale from Lee to the 
defendant. ‘The slaves had been sold by the Sheriff on an execution 
against Burrel Myers, the defendant’s father. The question in the main 
suit is, whether the property attached belongs to the succession of Burrel 
Myers, and, as a consequence, is liable for the plaintiff’s demand. 

There are several bills of exception in the record. 

1. Is William Myers, as one of the heirs of Burrel Myers, deceased, 
disqualified on the ground of interest? His pecuniary interest is to have 
the property recognized as belonging to the succession; on the other 
hand, being sworn on his voir dire, he acknowledges to have received, in 
money, his share of the slaves. But as the object of this suit is the pay- 
ment of the debt of his father, for which he and his co-heirs are responsi- 
ble, his interest is neutralized. His obligation in warranty is for his virile 
share; and such also is his obligation to pay the debt in question. Heis, 
therefore, a competent witness. C. C. 2260. 

2. For the same reason, John Myers is not an incompetent witness on 
account of his heirship. 

3. The clerk having granted the order for a commission to take testi- 
mony, the issuance of the commission by his deputy was not a judicial, 
but a ministerial act. The commission executed upon such issuance was 
properly received by the court. 

4. The defendant has made a prima facie showing that he did not in- 
tend leaving the State permanently at the time of the institution of these 
proceedings; nor has his adversary rebutted this proof. It is true that 
the acts and declarations of the former were, for that purpose, admitted 
on his behalf; but this is the only way in which the mere intentions of a 
party can be gathered. C. P. 240. 

Judgment affirmed. 

Merrick, C. J., recused himself. 

Lanp, J., took no part in this decision. 


aA AAR 


L. Cuaupet v. M. De Jone et al. 


The salary of a city assessor ix exempt from execution, he being the otticer of a political corporation. 


4 PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
IX J. Magne, for plaintiff. Roselins & Phillips, for defendant and ap- 
pellant. 


Voorntss, J. The question presented for adjudication in this cause is, 
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whether the emoluments of the office of City Assessor are exempt from 
seizure under article 647 of the Code of Practice. 

The text speaks of salaries of office. 

The term office, under our article, has reference to functions conferred 
by public authority and for a public purpose. These functions must be 
political. 

The City of New Orleans is a corporation essentially political: it has for 
its object the administration of a portion of the State; and a part of the 
powers of government is delegated to it for that purpose. C. C. 420. The 
functions which it has conferred on its assessors, are public or political, 
and are ancillary to the exercise of the power to levy and collect taxes. 

The office of City Assessor consequently falls under the operation of 
article 647 of the Code of Practice. See C. C. 1987. 

It is therefore ordered and decreed, that the judgment of the District 
Court for the seizure and garnishment of the salary of the City Assessor 
in the hands of the City authorities, be avoided and reversed; and that, 
upon this rule, there be judgment in favor of the appellant, with costs in 
both courts. 


FN NINES INNIS ORIN RIL ILL ALI DO 


State or Lovis1ana v. Wipow H. Watters. 


The prescription of one year from the finding of the Grand Jury, governs all criminal cases, except mur- 
der, robbery, arson, forgery, and counterfeiting. 

It is the duty of the State to contradict the plea of prescription ; not of the party setting it up. 

Time is an essential averment in an indictment ; but it was sufficient for conviction to show that the fact 
charged had taken place at any other tine, whether before or after the day laid, so that it be before the 
time when the indictment or appeal was preferred : provided the charge had been preferred in due 
time. 

A formal conviction or acquittal will bar a subsequent prosecution. But the acquittal or conviction must 
be a legal one--upon trial by verdict of a petit jury. The verdict must be a valid one, not subject to 
be set aside. If the court award a new trial upon quashing the verdict, whether at the instance of 
the prisoner, or, in special application, on the application of the prosecution, it is evident, in the eye 
of the law, the accused has not been in jeopardy. 


PPEAL from the District Court of St. John the Baptist, Berault, J. 
E. Filleul, for appellant. 7. J. Semmes, Attorney General, for the 
State. 

Voorutes, J. I. The defendant being prosecuted for the offence of 
selling liquors to slaves, pleaded the prescription of six months. 

This plea is unfounded; for the defendant is prosecuted for a criminal 
offence, and not sued for the recovery of a fine or forfeiture. The pre- 
scription of one year governs this prosecution. Acts 1855, p. 151, 3 10; 
State v. Hollin, 12 An. 677; State v. White, 13 An. 573; State v. Markham, 
15 An. 498. 

II. The District Judge charged the jury: ‘‘ That the onus probandi of 
the facts necessary to sustain a plea of prescription, was in the party set- 
ting up the plea of prescription.”” The defendant’s counsel contended 
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that it was for the State to prove that the offence had been committed 
within the period fixed by the statute of limitation. 

This objection was well taken; and, having been overruled by the infe- 
rior court, entitles the prisoner to a new trial. 

The law, as it formerly stood, required in all indictments a specific 
averment as to the time of the commission of the offence; and, although 
the State was not held to prove that the crime had been committed on 
the very day charged, yet it was indispensable to establish that it had 
been committed within the statute of limitations. Time was an essential 
averment in an indictment; but it was sufficient for a conviction to. show 
that the fact charged had taken place ‘‘ at any other time, whether before 
or after the day laid, so that it be before the time when the indictment or 
appeal was preferred.”” MacNally Ev. p. 496. But notwithstanding the 
latitude given as to the proof of the time, it was not the less incumbent 
on the prosecution to give evidence that, in point of fact, the charge had 
been preferred in due time. State v. Foster, 7 An. 255; State v. Markham, 
15 An. 498; Archibald’s Cr. P. p. 95. 

The practice has been greatly modified, as respects the allegation of 
time in indictments. The provisions of the Act of 1855 (to regulate the 
mode of procedure in criminal prosecutions, p. 175, 317) are sweeping; 
no time need be alleged in an indictment for the commission of an of- 
fence; nor, if alleged, need be correctly stated,—the clause relative to 
time, considered as of the essence of the offence, notwithstanding. 

But this statute did not introduce any change as to the requirement of 
proof in this respect. 

ITI. It is necessary to dispose of the prisoner’s plea in bar of a former 
conviction. She had been tried upon the same indictment; and the jury 
had rendered a verdict of guilt against her in the French language. On 
appeal this Court decided that, under article 100 of the Constitution, the 
verdict should have been recorded in the English language, under pain 
of absolute nullity. 15 An. 648. The cause was remanded for a new 
trial; and, in the court below, the plea of autrefois convict was filed on 
behalf of the prisoner. 

It is a principle of the common law, that no man is to be brought into 
jeopardy more than once for the same offence; hence a former conviction 
or acquittal will bar a subsequent prosecution. But the acquittal or con- 
viction must be a legal one, upon trial by verdict of a petit jury. There 
must be a legal acquittal or conviction by verdict, i. e., the verdict must 
be a valid one, not subject to be set aside. If the court awards a new 
trial upon quashing the verdict, whether at the instance of the prisoner, 
or, in special cases, on the application of the prosecution, it is evident 
that, in the eye of the law, the accused has not been in jeopardy. The 
contrary opinion is illogical; and, were it to prevail, would entirely do 
away with new trials. State v. Hornsby, 8 R. 583. The verdict must be 
such a one as the court may act upon, and the conviction susceptible of 
being followed by sentence. State v. Ritchie, 3 An. 715. 

It is therefore ordered and decreed, that the judgment of the District 
51 
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STATE Court be avoided and reversed; that the verdict of the jury be set aside; 


v. 
Watters. and that this cause be remanded for a new trial. 


A. Xiqugs, Syndic, v. F. Rivas et al. 


No contract can be avoided unless made in fraud of creditors, If made in good faith it cannot be an- 
nulled, although it prove injurious to the creditors. 

No sale of property, or other contract made in the usual course of the party’s business, nor any pay 
ment of a just debt in money shall be avoided, although the party was in insolvent circumstances, 


and the person with whom he contracted, or to whom he made the payment, knew of such insolvency, 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Horner, for plaintiff. Benjamin, Bradford & Finney, for 
defendants and appellants. 

Merrick, C. J. This suit was brought by the syndie to set aside the 
sale of a lot of cigars sold by the insolvent to the defendant a day or two 
previous to the surrender, on the ground that the sale gave the defendant 
an unjust and fraudulent preference over the other creditors. 

The testimony in the case is somewhat meagre, but we gather from it 
the following facts: 

The defendant, Rivas, was a wholesale dealer in cigars. The insolvent, 





A. Hernandez, was both a wholesale and retail dealer in the same articles. 
The cession took place about the 15th of April, 1858, as appears from the 
oral testimony, the insolvent proceedings not being in evidence. 

From September 7th, 1857, to April 13th, 1858, inclusive, the insolvent, 
Hernandez, bought cigars of Rivas in various quantities, in value ata 
time from $12 to $484 50, the sales of the last mentioned day. The sum 
total of sales during the period was 34,702 23. Hernandez was allowed a 
few days credit, although the sales appear to have been for cash. About 
the 14th of April, 1858, Rivas, the defendant, being the creditor of Her- 
nandez in the sum of $574 87, bought of him two kinds of cigars, which 
Hernandez himself had bought and imported from Havana, amounting to 
$585, and over-paying himself $10 13. The suit is brought to set aside 
this sale. 

J. M. Hernandez, the plaintiff’s only witness, and the clerk and brother 
of the insolvent, gives the following account of the transaction, viz: 
‘* Being asked to look at the bill annexed to plaintiff’s petition, says the 
cigars therein mentioned were sold by him to Mr. Rivas on the date of the 
bill,” (April 14, 1858) ‘‘ and about two or three days before the session. 
Rivas did not pay cash for the cigars. The transaction was this: Witness, 
a few days before, had purchased a lot of cigars from Rivas for cash. 
Three or four days after, about the 14th, Mr. Rivas came to witness’ store. 
He told Rivas he had orders from his brother, A. Hernandez, to pay his 
bill. Rivag said it was all right; but that he had got an order for certain 
cigars which he did not have in his store, but as witness had them in the 
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store, and asked witness the price of said cigars, Rivas then said the price 
suited him, and he much preferred them instead of the money that A. Rivas. 
Hernandez owed him then. He would take said amount in said brand of 
said cigars. He wanted them. The transaction was made, and there was 
about $10 over, which was due from Rivas; and this is how Rivas got the 
cigars in lieu of money due by A. Hernandez.” In another place he says, 
the cigars were sold at a regular price, and that he did not suppose Rivas 
knew the situation of the affairs of Hernandez. ‘‘ Witness did not know 
at that time that Hernandez could not pay his debts. All the bills were 
paid as they were presented, at that time.” ‘‘ The order witness got from 
his brother was to pay Rivas the amount of his claim, about $400 and 
some dollars, and he had at one time sufficient amount in the store to pay 
him; that is not in cash, but bills he had to collect on that day; also the 
cash receipts from the other stores.” : 
This testimony, which cannot be controverted by plaintiff, dees not ap- 
pear to us to bring the case within the rule established in the cases of 
Debou v. Bache, 1M. R. 240; Ritchie vy. Sands, 10 M. R. 704; Canfield v. 
Maher, 4. N. S. 174; and Coddington v. Tapper, 4 L. R. 127. 
In the case at bar, the goods sold by Rivas to Hernandez were sold 
nominally for cash. A considerable portion, at least, of the cigars sold 
on the 13th of April by Rivas to the insolvent, were surrendered to the 
creditors. The insolvent, with ability so to do, had offered to pay Rivas. 
The sale from the former to the latter was in the due course of business 





of Hernandez, and it may also be inferred, of Rivas. Rivas was in good 
faith, and there was nothing remarkable in his desire to purchase (to sup- 
ply a customer) a particular brand which Hernandez himself had selected 
at Havana. 

The case does not therefore clearly show that the creditors have been 
injured by the sale. Had it not taken place, Rivas would have had his 
money, or at least his vendor’s privilege upon the cigars sold by him and 
surrendered. 

The transaction, although differing from all previous ones between 
these parties, was in the usual course of business of the two houses, for 
they both bought and sold by the wholesale. 

The defendant appears, therefore, to be protected by article 1981, and 
the latter clause of article 1973 of the Civil Code. 

It is therefore ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be avoided and reversed; and that there be 
judgment in this Court in favor of the defendant, with costs of both courts. 
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Heirs of Joun Davin v. City or New Ornveans.—Apo.rue Livaupats et 
al, v. the same. 


The intention to dedicate to public use must be signified in a manner not liable to donbt or misconstrue- 
tion, by something more than symbols of uncertain import or fanciful adornments with which it has 
pleased a draughtsman to decorate a plan of property, Nemo facile presumitur donare. 

Words indicative of an intention to give should be found on the plan in order to clothe it with such an 
effect. The public should accept the dedication by using the ground for the purposes indicated, 

A market-house is not necessarily public property; it may be the object of individual ownership. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
P. Soule & J. Seghers, for plaintiffs. J. J. Michel & Viilleré, for 
defendants and appellants. 

Bucuanan, J. In the year 1807 Livaudais and Robin, owners of two 
adjoining tracts of land above the city of New Orleans, fronting on the 
Mississippi river, laid out their land into squares of town lots, intersected 
by streets, under the name of Faubourg of the Annunciation, and offered 
the lots for sale, according to a plan made by Lafon, a civil engineer, de- 
posited in the office of a notary public, with an act of deposit signed by 
them. The land embraced in this plan now constitutes a portion of the 
First District of the city of New Orleans. The plaintiffs in these two con- 
solidated suits are the heirs of the original proprietors of the Faubourg 
Annunciation, Livaudais and Robin, and bring their petitory actions 
against the city, claiming two portions of grov:.! of one hundred and 
twenty feet square each, situated, the one in square 93 and the other in 
square 94, of Lafon’s plan of the Faubourg, at the junction of Melpomene 
street and Dryades avenue, (Cours des Dryades.) Those portions of 
ground have been taken possession of by the city, which has erected a 
market house upon the same, from which it derives a considerable 
revenue. 

The defendant pleads in defence of the action, that the property claim- 
ed by plaintiffs is a public place, and part of a public highway; that the 
same was so designated in the original plan of the Faubourg; and by the 
acts of those under whom the plaintiffs claim title, the same was dedicated 
to public use forever. 

It was admitted on trial, that the capacity of petitioners and their titles 
are as recited in the petition. It was also admitted, that on the property 
in dispute, there exists a public market; that said market was built by 
Patrick Irwin, by agreement with the Second Municipality; that the agree- 
ment was, that Irwin was to enjoy the revenue of said market for eight 
years; at the expiration of which time, he should deliver the market to 
the corporation, wpou receiving one half of his original expenditure for 
the construction of the market; that this term has expired; that the city 
paid Mr. Irwin eight thousand dollars, or thereabout; and that plaintiffs 
notified the Second Municipality, at the time the market was erected, of 
their claim to be proprietors of the property now in dispute. 


Under these pleadings and admissions, it is seen that the question is 
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The evidence of such dedication is supposed, by defendant’s counsel, to 
be found in certain dots or points, which, on Lafon’s plan, extend in two 
parallel rows along the east side of Dryades avenue, until they reach, 
severally, a point in the squares 93 and 94, one hundred and twenty feet 
distant from Melpomene street; where the said row of dots diverge at 
right angles from the general line of Dryades avenue, to a distance of 
one hundred and twenty feet; and then, turning again at right angles, 
strike Melpomene street at the distance of one hundred and twenty feet 
from Dryades avenue. No words written upon the plan indicate the 
meaning of these recesses of one hundred and twenty feet square, in the 
adjacent corners of squares 93 and 94. Those recesses lie without the 
general line of the street upon which is written in the plan, ‘‘Cours des 
Dryades,”’ 

Two civil engineers have been offered, by defendants, as witnesses to 
explain the meaning of the plan of Lafon, in reference to the dedication 
alleged. Those witnesses differ in their interpretation of the plan. One 
of them, L. H. Pilié, the city surveyor, testifies, that ‘‘he considers the 
piece of ground on which the market is built as part of Dryades street, 
for the reason that on Dryades street there are points indicating trees, and 
that that line of trees continued all around this piece of ground.” 


‘‘ His opinion is, that the piece of ground on which the market lies 
is part of the ‘Cours des Dryades’ and of Melpomene street.” 

The other engineer, Mr. Buisson, ‘‘being asked if, from the plan be- 
fore him, he could consider the space on which is built the Dryades 
market as being included in the ‘Cours des Dryades,’ answered, there is 
no such designation on the plan.” ‘‘This piece of ground is not indi- 
cated on the plan as a public place, for want of the indications which the 
(The witness had previously stated that there are but two 
public squares marked on the plan—the ‘‘ Place de l’Annonciation” and 
the ‘‘ Place du Marche.’’) 

‘* Being asked if, by examining the plan, he could not declare that that 
portion of ground on which the market is built, is not a portion of the 
Cours des Dryades, he answered, there is no indication that it is.” 


” 


others have. 


In this conflict of the opinions of professional draftsmen and surveyors, 
would, we think, be unsafe to infer an intention on the part of the au- 
thors of the plan of the Faubourg Annunciation to create a public place 
at the junction of Melpomene and Dryades streets, composed of fractions 
of the adjacent squares Nos. 93 and 94, from the sole fact that a line of 
dots, probably representing trees, is depicted on the plan, as retreating 
from the general course of Dryades street at this particular point. The 
authorities upon the question of dedication of individual property to 
public use, seem to require something more definite and precise than the 
proof of dedication offered by the defendant in this case. 


In another case of a similar character to this, growing out of the same 
plan of Lafon, Judge Martin held that evidence was inadmissible to show 


purely and simply one of dedication to public use, as a highway or street. ae Davip 
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the meaning attached by Livaudais to a word written upon this plan, 
(**Colisée”’) which was claimed as evidencing a dedication to public use. 
But in the present case no words are written upon that portion of the plan 
which represents the land now in dispute. That land is certainly out of 
the general lines ofany street. It is not designated as a public square, or 
place; but we are called upon to declare it to be such, upon the strength 
of an ornamental border of dots or points, which may, or may not, have 
been intended to designate trees; for this is entirely conjectural, there 
being no evidence to show the meaning of the author of the plan; even 
supposing that such evidence could have been admitted under the ruling 
of Judge Martin, in the case in 16th Louisiana, above quoted. In the 
same case, page 513, the court says: 

‘*There is no evidence of the alleged dedication, out of the plan in this 
‘*c¢ase; and none in the plan, out of the word *Colisium.’ In this same 
‘* plan is marked a /ocus publicus, called ‘La place de PAnnonciation’ in 
‘*the middle of which is a spot, designated x» . place fora church.” 

The doctrine of the case quoted evidently is, that the intention to 
dedicate to public use must be signi.ied in a manner not liable to doubt or 
misconstruction, by som: ...ng more than symbols of uncertain import, 
or fanciful adornments with which it has pleased a draughtsman to de- 
corate a plan of property. Nemo presumitur donare. 

Again, in the great case of Municipality No. Two v. The Orleans Cot- 
ton-press Company, 18th Louisiana Reports, page 244, the organ of the 
majority of the court, in the decision rendered, laid down a clear and 
precise rule for festing a dedication to public use, to be inferred from a 
plan. The Court held that words indicative of an intention to give 
should be found on the plan, in order to clothe it with such an effect; 
and, moreover, that the public should have acecepted the dedication by 
using the ground for the purposes indicated. The court assumed that 
words of dedication must have been used in the plan which was the sub- 
ject of the decision of the Supreme Court of the United States, in the 
city of Cincinnati v. White’s lessee, 6th Peters, 432, and quoted with ap- 
probation the following decision in that case: 

** No particular form or ceremony is necessary in the dedication of land 
to publicuse. All that is required is the assent of the owner of the land, 
ard the fact of its being used for the purposes intended by the ap- 
propriation.” 

Having examined already the form of the inferential grant or dedica- 
tion in this case, let us next enquire what are the facts disclosed by the 
record in relation to the two essentials, under the high authorities just 
quoted; 1st, the assent of the owner of the land; 2d, the acceptance and use by 
the public according to the purposes of the dedication. .Upon the first point 
it is admitted of record, that simultaneously with the first move on the part 
of the city authorities towards taking possession of the land in controversy, 
they were warned by the plaintiffs that the latter claimed the land as their 
property. And against this, there is no offer to show, as was done in the 
case of Sarpy v. Municipality No. ‘Two, 9th Annual, 597, that the plain- 
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tiffs, or the authors of their title, had sold lots bounded by these prem- 
ises as a public place. 

Upon the second point there is no evidence that defendants ever used 
the premises in contest as a public highway, the purpose to which their 
answer alleges that they were dedicated. On the contrary, the first use 
made of this land was, to lease it to an individual for the purpose of 
building a market-house, of which the emoluments were received by the 
lessee during the term of the lease, and subsequently by the corporation 
as a branch of its revenues. A dedication to public use as a highway was 
surely not fulfilled by converting this land into a site for a market. 


In two cases, David and Livaudais y. Municipality No. Two decided 
in December, 1853, and not reported, and in The Heirs of Guillotte v. 
The City of New Orleans, decided in November, 1856, also not reported, 
it was expressly held that a market-house is not necessarily public pro- 
perty, but may be the object of individual ownership. It is a place to 
which the public have free admission for the purpose of purchasing pro- 
visions. But the right of selling them is not free to the public at large. 
That right is usually reserved to a limited number, for a rent paid. 

So far from being a public place, a market may be one of the most 
profitable investments for capital, if we may judge from the market erect- 
ed on this very land—a market which cost the city, as the evidence shows, 
eight thousand dollars, and is now farmed ont by the city at twelve 
thousand five hundred dollars a year. 

The original ownership of the land being established and admitted to 
have been in the plaintiffs, it was incumbent on defendant to show that 
such ownership had been divested. This he has failed todo. The proof 
does not make out either an original grant, or any act of plaintiffs, or of 
their authors equivalent to a grant, of the locus in quo, for a public high- 
way; neither is the assent of the owner of the land proved, nor the accep- 
tance and use by the city for the purposes of the dedication pleaded by 
them. We therefore conclude, that the evidence is insufficient to show 
the dedication; and were this otherwise, the city forfeited the same by 
misuser, 

Judgment affirmed with costs. 


Merrick, C. J., dissenting. In the rear of Faubourg Annunciation, 
as laid out by Robin and Livaudais, and forming the rear boundary of 
the six squares numbered from 91 to 96 inclusive, was along avenue 
marked on the plan ‘‘Cours des Dryades,” parallel with and not quite 
so wide as the avenue marked on the same plan ‘‘ Cours des Nayades.”’ 
These two avenues are the present Dryad and Naiad streets. 


, 


‘*The ‘*Cours des Dryades” was marked on the plan as one single 
public place; that is, it was entirely inclosed by black lines (except where 
intersected by streets) and rows of dots within the lines, doubtless to in- 
dicate trees. 


At the point where it crossed Melpomene street it jutted out at right 
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It had substantially this shape: 
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Four other streets besides Melpomene street, terminated in the ‘‘ Cours 
des Dryades” and bounding the sides of the six squares above named. 

Livaudais owned all one side of the centre of Melpomene street, and 
Robin the other side; and they laid out this avenue as well as the whole 
faubourg in concert. From an inspection of the plan it seems to me 
quite evident that the ‘‘Cours des Dryades” was one entire thing em- 
bracing everything enclosed within the lines and rows of dots. The fact 
that no part of it has been indicated in any other manner nor separated 
from the rest by any lines or marks of division whatever, and the whole 
being in the rear where the property was the least valuable, and two 
squares of ground which were intended for sale being disfigured in order 
to give les Cours des Dryades its present shape, connected with the fact 
that the sales were made with reference to this plan, is conclusive proof 
to my mind that Livaudais and Robin intended all the ground embraced 
in the figure surrounded by lines and trees or dots to become a locus pub- 
licus, a place common to all the inhabitants. 

This faubourg was laid out in 1807. I therefore attach no importance 
to the claim made by the heirs of the original owners to this portion of 
**Cours des Dryades” upwards of forty years after it was laid out. 

The property had doubtless all been sold long previous, and they had 
no further interest in maintaining the integrity of the plan. But when 
the property was owned by their ancestors the case was different. Their 
property could not have been sold to advantage without judiciously lay- 
ing it out into streets, squares, public places, &c. And by laying out 
public places, they rendered the property more valuable in its vicinity. 
It being then the interest of the parties to dedicate portions thereof to 
public uses, and it being impossible for them to sell their lots for build- 
ings and the purposes of a city, without streets, there is no room for the 
application of the maxim ‘‘ Nemo facile presumitur donare.” 
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when it is quite evident, that every purchaser in the neighborhood of 
this street must have supposed the ‘‘Cours des Dryades” was precisely 
what it purported to be on the plan; and those purchasing in the two 
irregular squares must have supposed they had fronts according to the 
same. 

If the portion now in controversy does not belong to the public, then 
no part of Dryad street in this faubourg which has been used more than 
fifty years belongs to the city, but it is still the property of the plaintiffs. 
The argument which proves their right to one hundred and twenty feet 
proves their right to the whole. Neither is it of any consequence on 
what part of the entire figure its name was written. It is natural that it 
should be written where most convenient. 

But some weight is placed upon the testimony of Mr. Buisson, the sur- 
veyor. This testimony is opposed by that of Mr. Pilie, the surveyor of 
the city, who says, that previous ‘‘to the building of the market the 
** space on which it now lies was open free to use. There was no line of 
‘* separation on tbe plan of Lafon between Dryades street and the space 
‘*‘ occupied by the market’’—that ‘‘ he considered the piece of ground on 
‘* which the market is built as part of Dryades street, and gives as his 
‘* reason that on Dryades street there are points indicating this and the 
‘* line of trees continued all around the piece of ground.” ‘‘ His opinion 
‘‘is that the piece of ground on which the market lies ig part of tlie 
‘** Cours des Dryades and of Melpomene street.” 

But if the testimony of Mr. Buisson were not opposed by that of Mr. 
Pilié, it could not overthrow the original plan which we have before us. 
Where we have equal means of judging with others, and it is a question 
of construction, we cannot be controlled by the opinions of surveyors in 
any question arising under our laws. 16 L. R. 512. Opposed to this 
opinion of Mr. Buisson, as just observed, is the plan itself: the streets 
are marked as terminating in this avenue and one Melpomene at a 
point where the ‘‘Cours des Dryades” has its greatest width and that 
part which the judgment of this Court has given to the plaintiffs. 

To each of the acts of deposit made by Robin and Livaudais of their 
surveys before the notary, is annexed written specifications or conditions 
called a ‘‘ prospectus ” to govern the respective rights of vendors and the 
purchasers. These acts refer to the Levee street and ‘‘ Cours des Dry- 
ades,” as I think, (and I use the term on the plan because it means more 
than street,) as boundaries of the faubourg. 

Art. No. 5 in Robin’s act after designating the prices of the front lots 
says: ‘‘those which follow to the ‘Cours des Dryades’ having the same 
‘* superficial quantity (as the preceding, viz, 7200 superficial feet,) should 
‘* be sold at the rate of one hundred dollars each.” Now, here is an ex- 
press recognition, that squares Nos. 91, 92, 93, 94, 95 and 96, as laid out, 
were bounded upon this Cours or avenue. Then, in another part of the 
same act he concedes for several years to the purchasers a common of 
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It does not appear to me to be just to allow parties who have derived =e Davip 
all the advantage possible by sales under their plans, to gainsay the same «ew Ontesne, 
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Macarty.” 

Livaudais in his ‘‘ prospectus ” annexed to his act offers for sale all the 
lots from the ‘‘ Road which shall be established immediately behind the 
levee on the bank of the river Mississippi to the place known as the 


’ 


‘*Cours des Dryades,” either by separate building lots or by squares, 


the whole according to the plan drawn by Mr. J. Bte. Lafon, engineer, 


; 


which plan will be deposited with Mr. Pedesclaux’”’ (the notary). 

He also concedes the space from the rear of Dryades street to the Ma- 
sarty plantation for a common, as Robin had done. 

Now, what value can be attached to an opinion formed by a surveyor 
from an inspection of a map as opposed to the actual recognition by the 
parties of their dedicatiqn to public uses ? 

But it is supposed that the designation upon the plan is not sufficient to 
show that it was intended as a dedication to the public, and certain au- 
thorities have been cited to show that such dedication cannot be pre- 
sumed. The answer to this objection is this: Dryad Street is designated 
in precisely the same manner as Naiad Street, the name of which instead 
of being placed in the centre of the street, is written entirely on one side, 
and they are both recognized in the plans as the boundaries of squares, 
and as wide and ‘important streets or parks, and both are marked with 
dots no doubt to indicate rows of trees. 

The authorities cited so far from sustaining the pretentions of the 
plaintiff, in my opinion, show clearly that a designation such as has here 
been made in the plan of this fanhourg is a dedication to the public use. 

The case of Livaudais v. the Second Municipality has been cited. 

In that case Judge Martin said that ‘‘there is no evidence of the 
alleged dedication ov/ of the plan and none jx the plan except the word 
‘*Coliseum.” In the present case it has been shown that there is evi- 
dence both in and out of the plan of a dedication to public use. In the 
plan, because the squares on Dryad Street would not be si juares, and the 
rear lots would not have any outlet, without the ‘‘Cours des Dryades.” 
Out of the plan, because, in the acts of deposit the squares are shown to 
be bounded by the same, and were so offered for sale, and in the same 
manner the temporary common was bounded. According then to the 
authority of the Livaudais case, what was wanting in that case to prove 
the dedication to public uses, has been established in this. ” 

In the Orleans Cotton Press case, 18 L. R. 122, 244, what was said was" 
in relation to a batture in front of the Faubourg Delord, which Madame 
Delord retained in her possession, and portions of which she was con- 
stantly selling. What was so said must be understood in relation to the 
subject before the court. Surely that court did not mean to say that a 
plan in which streets were laid out and named and marked as such and 
such streets, would be an insuflicient dedication to the public use because 
no explicit words of dedication had been used by the grantor ! 

The case of McDonough v. Calloway et al. seems to me to be precisely in 
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point. In that case the Court said: ‘‘ The dedication made by the plan, 
and subsequently recognized in sales, is conclusive, and must be binding 
upon the former owner of the ground, the title to a part of which is de- 
rived from him by plaintiff, who, in our opinion, is clearly entitled to the 
use and enjoyment of the alley or passage now claimed by the defendants 
as their property.”” 8 Rob. 92. 

In the De Armas case, 5 L. R. 519, the Judges delivered opinions seri- 
utim, and all that is said by Judge Matthews is, that ‘‘ Squares or other 
spaces of land appearing to be left vacant in the plan of a town or city, 
are not (in my opinion) in consequence of this fact alone, to be considered 
as public places, and irrevocably dedicated to the use of the whole world. 
The plan ought to contain something on its face to show their destination 
and appropriation to such use, in order to imply a promise on the part of 
the original owner of the soil and founder of the city that they should al- 
ways remain open for the use of the citizens and the public in general.” 
5L. R. 219. If Livandais and Robin did not intend this for the public 
use, why did they designate it as the Cours des Dryades in the same man- 
ner as they did the Cours des Nayades; and why were lines and continuous 
rows of trees marked around the entire figure, just as they were on the 
borders of all the wide streets upon the plan?, 

In the case of City of Lafayetie v. Holland, this Court said: ‘It is well 
settled that no particular form or ceremony is necessary in the dedication 
to public use.” 

This Court then cites the case of Rex vy. Lloyd, wherein Lord Ellenbor- 
ough held that if the owner of the soil throws open a passage, and neither 
marks by any visible distinction, that he means to preserve all his rights 
over it, nor excludes persons from passing through by positive inhibition, 
he shall be presumed to have dedicated it to the public. 1 Camp. 262. 
The Court then remarks: *‘ This may be considered as going very far, but 
the facts in this case create a stronger presumption than in that, and we 
think, make it certain. ‘The Nuns exhibit a plan of their property, upon 
which a street called Levee street is exhibited running parallel with the 
levee, and according to defendant’s statements, but a few feet from it. 
No specific feet are marked on the plan, as exhibiting its width. On each 
side, close to the front of the lots and to the levee, lines are drawn which 
seem to represent sidewalks, and the same lines are drawn on all the other 
streets on the plan. The object of the Nuns in subdividing their property 
was to convert it into town lots, with a view to its becoming an addition 
to the city of New Orleans, to which it was finally annexed under the name 
of one of the unincorporated faubourgs.” 

The Court concluded by holding all the space between the street and 
the levee as public. Here full effect was given to the plan, as in the 
McDonough case. . 

The doctrine of the Supreme Court of the United States is similar, and 
not less liberal than our own. In the case of The City of Cincinnati v. 

White, 6 Peters, 435, that court, distinguishing this class of cases from pri- 
vate grants, where there must be a grantor and grantee, said: ‘‘ But that 
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Hens af Pav» ig not the light in which this court has considered such dedications for 
NRW ORLEAN®, public use. The law applies to them rules adapted to the nature and cir- 
cumstances of the case, and to carry into execution the intention and ob- - 
ject of the grantor; and to secure the public the benefit held out and expected to 
be derived from and enjoyed by the dedication.” 

In another case, Barclay v. Howell’s Lessee, 6 Peters, 499, it was held, in 1 
reference to the plan of the town of Pittsburg, that although Water street 
was not marked upon the plan as the other streets, yet, as the surveyor 
had declared that it did extend to the river, and as property was bought 
and sold in reference to it, and as there were no lines marked on the plan 
in conflict with it, and the public had used it for thirty years, there was 
sufficient evidence of dedication to the public. See also New Orleans v. 
The United States, 10 Peters, 662. 

In cases like the present, there is still a stronger argument which may 
be rendered available, and which is shadowed out in the extract from the 
Cincinnati case, viz., that the parties who have sold by reference to plans 
are estopped by their conduct, which has induced others to buy upon the 
faith of their representations, from controverting the same. Wide streets 
and avenues and open spaces, as already observed, enhance greatly the 
urban property in their vicinity. It is unjust, then, to permit parties 
who have by means of such plans, obtained the highest price for their 
property, and who have for a full value delivered it into other hands, to 
attempt to defeat the rights of the grantees 1, \ ithholding from their use 





that which was known to be an important inducement to purchase. See 
Marsh v. Smith, 5 Rob. 523. In such cases, what is taken for streets, 
markets and public places, is more than paid for in the enhanced price of 
that remaining. 

Having thus, as I think, shown that Dryad street was dedicated to the 
public use, and that the plaintiffs, who sold and offered their property for 
sale with reference to it, are estopped by their acts from withdrawing any 
part from the public,-I will now consider, in a few words, whether there 
is any ground for dismembering the ‘‘ Cowrs des Dryades ” as laid out in 
the plan, or any reason to add to squares 93 and 94 what was purposely 
excluded by the original grantors. 

The term ‘le cours” is not strictly an appropriate designation for a 
street. It is quite as appropriate for a place having the shape marked 4 
upon the plan as the ‘*‘ Cours des Dryades” as it is for a street. Cours is 


defined to be a ‘‘ promenade; a ring; a p!::« where persons of quality re- 
sort to take an airing in their coaches, such as Hyde Park.” By the Dic- 


tionary of the Academy, ‘‘ An agreeable place, destined or chosen ordin- 
arily near great cities to take airings in carriages.” 

It is, then, quite apparent that when this designation was given this 
place, it was intended it should be surrounded by trees, as shown by the 
plan and implied by the names ‘‘Cours” and ‘‘ Dryades;” and as the 
park was narrower than the ‘‘ Cours des Nayades,”’ it was important that 
it should be enlarged at some points for the convenience of the public. 
Again, the plaintiffs recognize in their petition, both Dryad and Mel- 
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pomene streets. 
dedicated to the public use all that portion marked Cours des Dryades, 
except the offset near the Melpomene street. We have seen what im- 
portance is attached to the lines upon the plans in the Pittsburg case and 
the McDonough case. Now, Melpomone street by the plan is made to ter- 
minate at the ‘‘ Cours des Dryades,” and if the one hundred and twenty 
feet claimed, were intended to be private property, then it ought to have 
been crossed by Melpomene street. But if dedicated to the public use, 
then it was sufficient to terminate the street where it did terminate. 

Again, the offset in the Cours des Dryades left squares 93 and 94, which 
were also entirely closed by black lines, irregular in shape, yet they were 
so offered for sale, and sales were, shortly after the plan was executed, 
made under the same. 

Here, then, we have the plan, which clearly iveloses the locus in quo as 
a part of Cours des Dryades; we have the recognition of this public place, 
a promenade or park, in the acts of deposit or dedication; the squares are 
made to conform to it; streets terminate at its limits, connecting with it; 
property is sold by it; it has always, as well as the street itself, been open 
for the public use, and it was, forty-two years after its dedication to the 
public use, before any adverse pretentions were made by the original 
grantors or their descendants, and now, when this property, and property 
in its vicinity, has become valuable by establishing a market, and more 
than half a century has elapsed since the original dedication was made, 
this present action has been instituted. 

Again, it is said that the city (if the dedication be conceded) has for- 
feited its right to this portion of the Cours des Dryades by misuser. - 

The reply to this conclusion is, that this issue is not raised by the plead- 
ings or the proof. The plaintiffs claim in their petition the property as 
owners who have never parted with it. The defendant, in his answer, 
alleges that the locus in quo is part of a highway, and a public place, and 
was so designated in the original plan, and was dedicated to the public 
use forever. With this issue before us, I am at a loss to understand how 
the question can be raised as to a forfeiture by misuser. That would re- 
quire an admission on the part of the plaintiffs that their authors had 
parted with the ownership, and dedicated the ‘‘Cours des Dryades”’ to 
public use, which they now deny. Moreover, as the plaintiffs have doubt- 
less long since divested themselves of the ownership of these lots upon 
Dryad street, they have but little interest in the question as to the mode 
in which this public place is used. 

It is the duty of the city to prevent obstructions to the public streets, 
but Tam not aware of any law which declares the forfeiture of a locus 
publicus because a market has been erected upon it. The very fact that 
it is a locus publicus, gives any one interested, as well as the city, the right 
to cause obstructions to be removed. See Shepherd v. Municipality No. 3, 
6 Rob. 349, 
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Same Case.—On a RE-HEARING. 


Bucuanan, J. For the reasons given in the opinion of the Court here. 
tofore read, it is ordered, adjudged and decreed, that the judgment herein 
pronounced on the 26th March, 1860, remain undisturbed. 

Merrick, C. J. I adhere to my former opinion. 


Ce.estinE P. Fieyras, wife of Dr. James Duras v. Pierre Povrz and 
: E. T. Parken, : :.eriff. 

° To entitle the plaintiff in execution to levy upon the interest of his debtor in the stock seized, it is neces 
sary to show what interest, if any, the latt r may have acquired in his wife’s store—her separate 
property. As there was n ¢ mmaunity between them, this administration did not vest in him abso. 
lutely the fruits and revenues, 

PPEAL from the Fourth Distriet Court of New Orleans, Price, J. 
C. Morel and G. LeGurdeuw for plaintiffs. Janin & Griffon, for de- 
fendants and appellees. 
. Voorutes, J. The plaintiff claims to be the owner of the property 





levied upon as belonging to her husband, consisting in stock of an apoth- 
ecary store. 

The question at issue is whether this be the separate property of the 
husband or of the wife; for the community existing between these par- 
ties has been dissolved by judgment of separation. In the course of 
these proceedings the apothecary stock was adjudged to the wife, who had 
purchased it with proceeds of her dotal property. 

Under this statement of the facts, about which there is no contestation, 
the case is clearly with the plaintiff against the seizing creditor; but the 
matter is attended with difficulty, in as much as subsequently the hus- * 
band undertook to sell to a third person, with whom he formed a part 
nership, an undivided half of the store; and, in the course of about two 
years, the stock was increased by purchases made by the firm. It does 
not appear, however, that the increase of stock was paid for out of sepa- 
rate funds of the partners, or out of moneys proceeding from the sales of 
the store. Be this as it may, tle wife did not sanction the acts of her hus 
band, as appears by the proceedings in her suit to annul the transfer in 
question. 

To entitle the plaintiff in execution to levy upon the interest of his 
debtor in the stock seized, it is necessary to show what interest, if any, 
the latter may have acquired in his wife’s store—her separate property. 
As there was no community between them, this administration did not 
vest in him absolutely the fruits and revenues. C. C. 2363. 
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It is but natural to presume, in the absence of proof as to the pay- 
ments, that the increase in the stock was purchased with the proceeds 
of the sales, as the husband’s absolute insolvency precludes the idea that 
he might have made the purchases out of other resources. C. C. 2263. 


Judgment affirmed. 


J. Guaa & Co. v. Hore Insurance Company or New Or rans. 

Where the plaintiffs make out a prima facie case, it is incumbent upon the defendant to show that they 
have made a fraudalent exaggeration of their loss, otherwise the verdict of the jury will not be dis- 
turbed. 

PPEAL from the Fourth District Court of New Orleans, Price, J. 

L T. J. & A. G. Semmes, for plaintiffs. Bonford, Johnson & Denis, 

for defendants and appellees. 

Bucuanan, J. The defendants are appellants from a judgment render- 
ed against them upon a policy of insurance against fire, signed by them in 
favor of plaintiffs. The merchandise insured, a stock of Havana segars, 
was totally consumed within the time limited in the policy, by a fire 
originating in the adjoining tenement. Upon this merchandise, plaintiffs 
had effected insurance, in three different offices, to the amount of twenty 
thousand dollars, six thousand of which in the office of defendants. 

Defendants admit the execution of the policy; but plead in defence of 
this action, that plaintiffs had not on the insured premises, at the time of 
the fire, the amount of goods declared by them in their petition and in 
the sworn statement of loss delivered by them to the insurers as prelimi- 
nary proof; that plaintiffs are frandulently seeking to recover for a loss 
which they have not incurred, and, therefore, under the terms of the 
policy, have forfeited all claim to indemnity. 

This issue of fact was submitted to a jury, who found in favor of plain- 
tiffs for the total amount claimed. 

After an ineffectual attempt to obtain a new trial, the defendants 
appealed. 

The plaintiffs offered a mass of evidence in support of their claim, 
consisting, Ist, of the testimony of many dealers in segars in this city; 
2d, of that of an auctioneer through whom they had made large sales of 
segars; 3d, of that of their clerk and others, to particular transactions; 
4th, their invoice and sales books from the consignment of their business 
to the date of the fire, carefully and laboriously digested by a skillful ac- 
countant, who has been examined as a witness. 

The evidence of plaintiffs certainly made out at least a prima facie case 
in their favor; and we think, with the jury, that the defendants have fail- 
ed in fixing upon plaintiffs a fraudulent exaggeration of their loss. The 
evidence offered for that purpose is of a very vague character. 
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Much pains seems to have been taken to show that the quantity of 
Havana segars imported by the plaintiffs, through the Custom House, fell] 
short of the quantity of stock of that sort of goods shown by the invoice 
book of plaintiffs to have been on hand in the course of their business in 
this city. But the fact, if admitted, that plaintiffs had not imported 
through the Custom House 4s many Havana segars as they claim to have 
had on hand, would not be conclusive proof of the existence or non-ex- 
istence of such a stock in their hands at the time of the fire. They may 
have purchased the segars in this city, from an importer, who may or 
may not have paid duties on the importation. It is proved that one very 
large and valuable invoice was thus purchased a few weeks before the fire. 

Again, it is proved that plaintiffs caused segars to be manufactured in 
this city, of Havana tobacco. These segars never went through the 
Custom house, in the form of segars at least. Yet we are not prepared to 
assert that they were improperly designated as Havana segars. At all 
events, they would fall within the description of articles insured in plain- 
tiffs’ policy, which is, ‘‘ Stock in trade, consisting principally of segars, 
tobacco, and Havana produce, contained in the second floor of the brick 
slated building,” &c. 

Upon the whole, we see no sufficient cause to disturb the verdict of the 
jury, upon questions purely of fact, presented to them in this case. 

Judgment affirmed with costs. 


Tue State v. THE JupGE oF THE Fourts District Court or New Or.EaNs. 


A provisional syndic was condemned to pay to the syndic a certain amount over $300 in his hands be 
longing to an insolvent estate, or be imprisoned until paid. —Held: that he could take a suspensive ap- 
peal according to articles 565 and 575 of the Code of Practice. The mere fact that proceedings are 
conducted in a summary manner has no influence on the right of appeal. 

( N the relation of J. C. Davidson, praying for a writ of mandamus. 

George L. Bright, for relator. 

Mernrick, C. J. A rule nisi issued in this case against the Judge of the 
Fourth District Court, to show cause why a writ of mandamus should not 
issue requiring him to grant an appeal. The case now stands on the an- 
swer of the Judge. 

The judgment or order from which the relator seeks an appeal, was ren- 
dered upon a rule filed on the 4th day of December, 1861, calling upon the 


relator to show cause why, as provisional syndic of the creditors of Samuel 
Sidle, he should not pay over to the definitive syndic the sum of $1,147 
95, received from the Sheriff, or be punished for disobeying the order so 
todo. The judgment was rendered on the 17th of December, and ordered 
the relator to pay to James Hawey, the syndic, ‘‘immediately, the sum 
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of $951 31 received by him (the relator) as provisional syndic, and in de- 


fault of such payment or delivery, that he, said Davidson, be imprisoned Juve 4th Dis. ct, 


by the Sheriff until such payment or delivery is effected.” 

The following, from the answer of the Judge, will explain the proceed- 
ings prior to said rule and decree thereon. The answer shows: ‘‘ That on 
the 13th of February, 1861, J. C. Davidson was appointed provisional 
syndic of Samuel Sidle’s insolvency. Upon the meeting of the creditors 
of Sidle a contest arose as to who had been elected syndic, and on the 
matter being referred to this” (the District) ‘‘ Court, it was decided that 
James Hawey, and not J. C. Davidson, had been elected syndic. From 
this decision Davidson appealed to the Supreme Court. On the 19th of 
June, 1861, Hawey, in pursuance of the decision declaring him syndic, 
took a rule on Davidson as provisional syndic, alleging that Davidson re- 
fused to deliver up to him the property and effects of the insolvent. This 
rule was made absolute on the 26th of June, 1861, and Davidson was or- 
dered to deliver to Hawey, syndic, all the goods and effects and property, 
of whatever nature and kind, belonging to the insolvent; and further or- 
dered to render an account within three days, in accordance with the 10th 
section of the Act relative to voluntary surrenders (Acts 1855, p. 483). 
A copy of the judgment was served on Davidson personally on the 27th 
of June. This judgment has never been appealed from.” 

On the 4th of December, 1861, Hawey took the rule already noticed, 
upon which the judgment was rendered from which Davidson is endeav- 
oring to appeal. It appears that the relator, within the delay allowed by 
law for suspensive appeals, applied to the Judge of the Fourth District 
Court to affix his signature to the judgment and to grant him a suspensive 
appeal therefrom, and that he tendered an appeal bond with security in 
the sum of $2,000. It further appears that a copy of the judgment has 
been placed in the hands of the Sheriff for execution. 

The District Judge considered the rule taken on the 4th of December 
as a proceeding under Art. 130 C. P., to enforce the execution of the de- 
cree of June 19th of the same year. He was further of the opinion, that 
the provisional syndic was an officer of the court, and amenable to the 
same for any breach of trust, and that under the case of Gridley v. Conner, 
2 An. 89, such officer cannot delay the proceedings of the creditors by 
suits conducted with the usual delays, nor by a suspensive appeal. 

It is manifest that the decree of the 17th of December, 1861, is a differ- 
ent decree from that of June 26th, ordering the provisional syndic, in 
general terms, to deliver the assets to the syndic. It was found that the 
latter order or decree was insufficient. Hence, a new proceeding was 
commenced, in furtherance of the general order, it is true, but different, 
because a definite sum of money was demanded of the defendant, who 
was ordered to pay the same, and in default thereof, be imprisoned until 
he did. 

Here, then, is a judgment against the defendant. Is it subject to an 


-appeal? To ascertain this, we look to the rule taken by the syndic to see 


what is demanded. It is $1,14795 in money. The 62d article of the 
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Constitution therefore gives the defendant a right to appeal, for the mat- 
ter in dispute exceeds $300. Was the defendant entitled to a suspensive 
appeal? His application was in time, and we are not aware of any law 
which authorizes the provisional execution of a judgment for money 
where the appeal is taken within the ten days allowed by law for the same. 
The defendant seems to stand on the same ground as any other defend- 
ant, and entitled to his suspensive appeal. C. P. 565 and 575. 

The mere fact that proceedings are conducted ‘in a summary manner 
has no influence on the right of appeal. 

The bond required by law and the power conferred on the appellate 
court to grant damages in cases of frivolous appeals are supposed by the 
law-maker to be an adequate indemnity to the appellee for the delay and 
damage he may sustain in consequence of the appeal. 

It is therefore ordered, that the rule taken in this case be made abso- 
lute, and that a mandamus issue as prayed for, commanding the Hon, 
the Judge of the Fourth District Court of New Orleans to sign the judg- 
ment rendered on the 17th day of December, 1861, on the rule taken by 
James Hawey, definitive syndic, in the case of Samuel Sidle v. His Credi- 
tors, No. 14,464 of said Fourth District Court, against J. C. Davidson, 
and to grant the defendant in said rule a suspensive appeal from said 
judgment, returnable to this Court, upon the defendant’s giving his bond, 
conditioned as the law requires, with good and solvent security in t!e 
sum of $2,000, or other sufficient sum for a suspensive appeal. 


J. H. Frevicn v. W. L. Minter, et al. 


Every partner may, without the consent of his partners, enter into partnership with a thfrd person for 
the share which he has in the partnership, but he cannot, without the consent of his partners, 
make a partner in the original partnership, should he even have the administration of it. 

Every partner owes to the partnership all that he has promised to bring into the same, Who 
promises to bring into the partnership a certain thing, is bound, in case of eviction of it, in the same 
manner as a seller towards the purchaser who buys from him. 

Plaintiff can recover upon stipulation pour autrui under C. P. 55; C. C. 1884, 1896. ‘* These articles, 
however, do not estop the person making the stipulation from setting up equities; and the right to do 
so must be determined by a recurrence to such general principles of law and justice as regulate the 
subject of contracts.’’ 

Error as to the thing which is the subject of the contract does not invalidate it, unless it bears on the 
substance or some substantial quality of the thing. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

L\ Hunton & Miller, for plaintiff and appellant. R. & H. Marr and 
Hays & Adams, for defendants. 

Merrick, J. On or about the 10th of May, 1859, the plaintiff, J. H. 
Freligh, J. E. Booker and M. Langhorne, chartered the steamboat Mes- 
senger as a packet to run between Memphis, Tennnessee, and this city, 
for the term of six months. The hire of the boat was $4500, lost or not 
lost. Langhorne had one-half interest, and Booker and Freligh one-fourth ’ 
each. 
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About the second day of July, 1859, the defendant, W. L. Miller, pur- 
chased Langhorne’s interest in the charter. He paid $2250 and agreed 
‘‘to take Langhorne’s place as one of the orginal charterers, and to 
‘‘ occupy the same position with respect to the other charterers, that Lang- 
‘‘horne had done.” Miller was considered a silent partner with Langhorne 
from the first. 

Shortly after Miller purchased Langhorne’s interest, he sold the one- 
half thereof to the defendant, W. J. Ashford: that is, Ashford acquired 
one-fourth interest directly from Miller. Miller considered himself 
responsible to Langhorne, and Ashford to him. But the latter came into 
the charter by the agreement ‘‘ on the same conditions as Miller had done 
‘‘and occupied the same position with reference to the other charterers, 
‘*so far as one-fourth interest was concerned.” 

Some losses had been incurred at this time. Ashford was informed 

“pefore the purchase, to Miller’s knowledge, that the charter was insured 
to the amount of one-half of the original sum, viz: $2250. He was also 
informed that the boat would receive $700 per trip for seven trips, for carry- 
ing the mail. These representations were not true, and Miller himself was 
in error in regard to the same having probably been misinformed as well 
as Ashford by Booker, who also acted as clerk on the boat. 

On the 28th day of August, 1859, the boat was lost. No money for the 
transportation of the mails nor insurance was received by the firm. 

The plaintiff, Freligh, in addition to his portion of the price of the 
charter, has paid $5604 22. This suit is to compel a contribution from 
Miller and Ashford towards the same. The defendants waived objections 
as to the form of proceeding. Judgment was rendered for plaintiff 
against Miller. Ashford had judgment against the plaintiff, who appeals. 
The only question before us is in reference to Ashford’s liability. 

It is clear that the contract between Miller and Ashford could not make 
the latter a partner of the original partnership without some concurrence 
on the part of the other partners. C. C. 2842. Neither could the other 
partners hold him (Ashford) responsible to themselves as a partner without 
some stipulation to that effect from Ashford to Miller. In the plaintiff’s 
petition he says that he has been informed that Ashford has assumed the 
position of an original party to the charter, and that he is liable for his 
proportion of all losses. It does not, therefore, appear, even by plain- 
tiff’s allegations, that Ashford has been treated as a partner by the other 
members, and plaintiff must recover, if at all, upon the stipulation pour 
autrui, for he holds no subrogation to Miller’s right. Such a stipulation 
is perhaps implied in Ashford’s agreement to occupy the same position to 
the original lessees of the boat as Miller had done. C. P. 35; C. C. 1884, 
1896. Conceding this point to be with the plaintiff, another question 
arises, and that is can the plaintiff recover against the proof of the mis- 


representations made to Ashford respecting the insurance and the carry- - 


ing of the mail ? 
It is not shown that the plaintiff had any knowledge of these misrepre- 
sentations: still he now sues in affirmance of Miller’s contract, and he 
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cannot have any greater rights under it than Miller would have had. 
9 An. 196. 

It is shown that when Ashford entered into the agreement he was in- 
formed by Booker, and, probably by Miller, that the charter was protected 
by ‘insurance to the amount of $2250, if not $2500. He was also led to 
believe that the parties were entitled to carry the mail for seven trips at 
$700, making $4900 more. Some of the partners at that time knew that 
the post-office department had refused to pay for carrying the mail, and 
they had been so notified. A contract made under such circumstances 
could not be binding as between the parties, because the error bore upon 
a substantial quality of the thing. The larger of the two sums was more 
than the cost of the charter of the boat. And the two sums together 
would have met the losses and left a surplus of $1445 78 for distribution. 
These two objects are so considerable with reference to the whole charter, 
that we can safely conclude that Ashford, after nearly two months of the 
time had expired, would not have entered into the contract and given the 
sum he did, viz, the one-fourth of the original price, had he known the true 
state of facts. C. C. 1818, 1836. Had the contract been executed and 
Ashford received as a partner, we cannot perceive how the other partners, 
ex equo et bono, could derive any advantage from it, induced as it was by 
the erroneous statements of Booker, one of their number, without making 
an indemnity for the injury occasioned thereby. See C. C. 2827, 2828. 
With such indemnity made, there would be nothing to demand. 

It is therefore ordered, adjudged and decreed by the court, that the 
judgment of the lower court be affirmed with costs. 
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Succession or Mrs. J. G. WeEsEr. 


A tutor cannot proceed to sell succession property, by an order of the court, without the advice of a 
family meeting. 

Creditors have a two-fold- remedy : to proceed against the tutor in the usual way, or to provoke the 
appointment of an administrator, a sale by whom does not require a family meeting. 

The heirs having a mere residuary interest in the estate thus administered, the payment of the debts 
must be effected even without reference to the appraisement of the property to be adjudicated. 

On a re-hearing.—A purchaser will not be made to comply with the terms of sale with a cloud resting 
upon his title. It is a different thing where the purchaser complies voluntarily with the terms of 
sale and goes into possession. 

The mandate of the executor is primarily to see that the intentions of the testator as expressed in the 
will are carried out. The administrator is appointed to pay debts and deliver the estate to the heirs. 
The curator of a vacant estate must sell, pay debts, and pay residue into the State Treasury. The 
mission of the tutor is to administer the estate of the minor, and he may administer any succession 
falling to him. 

A meeting of the family must declare that the sale or mortgage of a minor’s estate is of absolute neces- 
sity, or to his evident advantage. 

By the Court :—Where there is such irregularity in the decree ordering the sale of minors’ property, as 
to render it liable to reversal on a suspensive appeal, which still appears to be open to the under- 
tutor, we will not compel the purchaser to comply with the terms of sale. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 


T. W. Oollens, for plaintiff. J. Ad Rozier, for defendant and ap- 
pellant. 


Voorntes, J. Alot of ground, with improvements, was adjudicated 
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to the defendant, against whom the present rule was taken to have the 
property sold a la folle enchere, for non-compliance with the terms of ad- 
judication. 

The property was offered for sale at the instance of the tutor of the 
minor heirs, by an order of the Probate Court; without the advice of a 
family meeting. The object of the sale was the payment of the debts of 
the succession. 

Several objections are raised against the validity of these proceedings, 
by the adjudicatee, who refused to comply with the sale and never took 
possession of the property sold. The first, which goes to the validity of 
the sale, we think conclusive ;—that is, the failure to call for the advice of 
a family meeting. 

The creditors of Mrs. Weber’s succession had a two-fold remedy: to 
proceed against the tutor in the usual way, or to provoke the appoint- 
ment of an administrator. Had the latter course been pursued, a sale 
ordered at the instance of the administrator would not depend, for its 
validity, upon the advice of a family meeting: the heirs having a mere 
residuary interest in the estate thus administered, the payment of the 
debts must be effected even without reference to the appraisement of the 
property to be adjudicated. This is the usual way of settling estates 
which are encumbered with debts. 

But if the creditors choose to let the tutor of the minors go on with 
the administration of the succession, which has devolved upon them with 
the benefit of inventory by effect of law, it is necessary then to distin- 
guish at whose instance the sale is provoked, even for the payment of 
debts. If by the tutor, then the provisions of articles 334, 335, 336, and 
337 of the Civil Code govern the case; and the advice of the family meet- 
ing cannot be dispensed with. But if by the creditors, then. recourse 
must be had to articles 990, 991 and 992 of the Code of Practice, and 
then the services of a family meeting are not wanted. Vide C. C. 1155, 
1156; Michel v. Delaporte, 14 An. 91; Carter v. McManus, 15 An. 641; 
Bryan v. Atchison, 2 An. 463; Succession of Ira Smith, 9 An. 107; Domat, 
vol, 2, liv. rv, 2 24, 25. 

As the adjudication of the property of Mrs. Weber’s succession was not 
consummated by the payment of the price, followed by possession on the 
part of the vendee, it is of no practical utility to determine whether the 
latter would be protected by the consummation of the sale. There is a 
radical defect in the title which is tendered to him; and the aid of the 
Court, in a case of this kind, cannot be given to force upon an unwilling 
party the illegal transfer of minors’ property. 

It is therefore ordered and decreed, that the judgment of the District 
Court be avoided and reversed; and that there be judgment in favor of 
the defendant and appellant, with costs in both courts. 
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Same Case—-On a Rute. 


Merrick, C. J. In this case a petition for a re-hearing has been filed, 
It is supposed by counsel, that the opinion read by us overrules the case 
of Bryan v. Atchison, 2 An. 463, and subsequent cases wherein (the cred- 
itors not opposing) the right of the tutor to administer a succession falling 
to his ward is recognized. 

An attentive examination of the opinion in this case, and an examina- 
tion of the authorities therein cited will show, that the authority of that 
case is in no manner impaired by the decree which we have pronounced. 

In Bryan v. Atchison, a creditor obtained a decree against the tutor for 
the sale of the effects composing a succession which had been accepted 
for the minor by the advice of a family meeting. The sale was followed 
by a monition. 

The only question, therefore, was, could the tutor stand in judgment 
for the succession? It was held that he could. 

The question here is not, can the tutor stand in judgment, but, can he 
compel a purchaser to accept a sale where he, the tutor, has neglected 
the forms of law in provoking the sale, and where such irregularities may 
throw a doubt upon the title ? 

It has been held by repeated decisions of this court, that we will not 
compel a purchaser to comply with the terms of sale with a cloud resting 
upon his title. 9 An. 232; 9 An. 560; 11 An. 109. It is a different thing 
where the purchaser complies voluntarily with the terms of sale and goes 
into possession. 

That such a cloud rests upon the title tendered the purchaser in this 
case we think will be made manifest by a few observations. 

The Civil Code and Code of Practice contain different rules for the 
guidance of the different sorts of representatives of successions. 

The heir pure and simple, the executor, the administrator, the curator 
of vacant estates, the curator of absent heirs, and the tutor, while they 


have many duties in common, have others peculiar to themselves. It is 


the appointment of the Judge (except in the case of the heir) which fixes 
the character of the representative, and then the law prescribes the 
routine which he must follow, and provides the machinery through which 
he must work out the results contemplated by his appointment. 

The mandate of the executor is primarily to see that the intentions of 
the testator as expressed in the will are carried out. The administrator 
is appointed to pay debts and deliver the estate to the heirs. The cura- 
ter of a vacant estate must sell, pay debts, and pay residue into the State 
treasury. 

The mission of the tutor as fixed by his appointment and the letters 
granted him, is to administer the estate of the minor. C. C. 327. He is 
the agent of the minor, and he does for the minor what the latter might 
do for himself if he were of the age of majority. The law accepts for the 
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minor any succession which falls to him with the benefit of inventory. 
If therefore there should be found in the patrimony of the minor, a suc- 
cession, the tutor may administer it; not because it is so written in the 
letters of tutorship, for such express authority cannot there be found; 
but because, the succession is an effect, a thing belonging to the minor, 
and therefore subject to the administration of the tutor for the ultimate 
advantage of the minor. 

Now, the Civil Code Art. 334, makes the convocation of a family meet- 
ing necessary to the alienation of a minor’s lands or slaves. The under- 
tutor must be present at such family meeting, and he may assent to the 
action of the family meeting, or he may oppose it. If he opposes it and 
the court of the first instance decides against him, he may appeal. If 
he has this right when the tutor does his duty and observes the forms of 
law, who can say that he has no right to appeal because the tutor has 
proceeded irregularly? 

Now, suppose the under-tutor has, or should hereafter appeal from the 
decree ordering the sale in the case before us, and for want of notice to™ 
him the appeal should be declared suspensive; would it not have the 
effect of vacating the purchaser’s title. With this doubt resting upon 
the title, we say the purchaser is not bound to comply with the terms of 
sale. 

The formality of the family meeting required by Art. 334 C. C. is not 
anidle one. If the natural tutor or tutrix, who give no bond, could on 
asimple petition change the estate of the minors from immovables or 
slaves into money, the estates of the latter would be greatly jeopardized. 
Commonly the more solvent estates are left to be administered by the 
tutor. The temptations of trade, the embarrassed finances of the tutor, 
| the demands of a second family, as well as other motives, might prompt 
to injudicious sales of the minor’s property if the wholesome provisions 
of Art. 334 could be disregarded with entire impunity. 

In conclusion, in order to prevent all misapprehension, we say that we 
here decide, that where there is such irregularity in the decree ordering 
the sale of minors’ property as to render it liable to reversal on a sus- 
pensive appeal, which still appears to be open to the under-tutor, we will 
not compel the purchaser to comply with the terms of sale. This prin- 
3 ciple does not appear to us to be in conflict with either the case of Lal- 

lanne’s Heirs vy. Moreau, 13 L. R. 432, or Gibson v. Foster, 2 An. 509. 
It is therefore ordered, that the petition for a re-hearing in this case 
* be refused. 


é - 





423 


SUCCESSION 
of 
WEBER, 








SUPREME COURT OF LOUISIANA. 


Tue Strate v. JOHN Ferris. 


Every person shall be allowed to make his full defence by counsel learned in the law ; and the court 
before whom he shall be tried, or some judge thereof, shall immediately upon his request assign to 
him such counsel as he may desire. The counsel of any person accused of crime shall have free 
access to him at all reasonable hours. 

The right to be heard by counsel learned in the law is a precious one ; it is guarantied to all parties even 
in civil causes. Where counsel fails to appear at the trial, without the connivance of the accused, the 
latter is entitled to a postponement of the case for the purpose of obtaining other assistance. 

PPEAL from the First District Court of New Orleans, Hunt, J. 
A. Sambola, for defendant andappellant. T. J. Semmes, Attorney 

General, for the State. 

Voorutiss, J. The defendant assigns as error the ruling of the District 
Judge, refusing to postpone the trial of the case in order to enable his 
counsel to prepare for the defence. 

The court below had appointed a member of the bar to represent the 
accused, who was incarcerated under a charge of murdr; but, on the 
day fixed for the trial, the counsel did not ap; ..:. The judge thereupon 
appointed in his stead C. Guillet, Esq., who happened to be in the court 
room and accepted the trust. Upon being ordered to proceed to trial, 
Mr. Guillet objected and prayed for a postponement or continuance; in 
order that he might be enabled to make due preparation. This applica- 
tion was overruled; and we find at the foot of the bill of exceptions the 
following statement by the District Judge, to wit: 

‘Upon the motion for a continuance the Attorney General offered to 
accede to it, if upon consultation with the accused, the counsel appointed 
by the court, Mr. Guillet, would find himself able to suggest or show 
that by any negligence on the part of his former counsel, the accused 
now found himself deprived of any witness or means of defence, or if it 
could be suggested or shown that the continuance would probably ena- 
ble the accused to obtain and produce any witness or evidence not now 
in court; but the counsel for the prisoner, after consultation with his 
client, declared he could not make any such suggestion or showing.” 

Had the prisoner the right to a continuance, on the ground that his 
former counsel was absent, and that the counsel subsequently appointed 
by the court stood in need of time for preparation, it is obvious that the 
conditions imposed upon him were unauthorized 

A similar question was presented in the case of the State v. Romero, 
5 An. 24;-ut the point was not determined, because the record contained 
no motion or affidavit for a continuance on that ground, nor exception to 
the ruling of the District Judge. In the present instance there are a 
motion for a continuance, the affidavit, the bill of exception, and the 
motion for a new trial, all of which are predicated upon the alleged erro- 
neous ruling of the inferior court refusing the postponement of the 
trial. 

Article 103 of the Constitution secures to the accused the right of being 
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heard by counsel; and section 17 of the Act relative to criminal proceed- 
ings (Sess. Acts, 1855. p. 152) provides that ‘‘Every person shall be al- 
lowed to make his full defence by counsel learned in the law; and the 
court before whom he shall be tried, or some judge thereof, shall imme- 
diately upon his request assign to him such counsel as he shall desire. 
The counsel of any person accused of crime shall have free access to him 
at all reasonable hours.”’ 

The right to be heard by counsel learned in the law is a precious one; 
it is guarantied to all parties even in civil causes. It acquires additional 
importance when the life of*the accused is at stake. 

If in civil matters absentees are represented by counsel, to whom a 
reasonable time is given to correspond with their clients, it would be an 
anomaly, that in the prosecution of crimes and offences, a privilege of 
like character were not extended to the accused. The law in securing to 
them the assistance of counsel did not intend to extend a barren right; 
for of what avail would be the privilege of counsel to have free access to 
the prisoner at all reasonable hours, if on the spur of the moment, with- 
out an opportunity of studying the case, the former should be compelled 
to enter into the investigation of the cause ? 

The counsel appointed by the court is entitled to a reasonable time for 
preparation; and this necessitates a postponement of the trial. But 
what constitutes a reasonable time must depend upon circumstances; and 
should be regulated by the District Judge in the exercise of a sound 
discretion. In the case at bar no time whatever was granted to the party. 

It is therefore ordered and decreed, that the judgment of the District 
Court and the verdict of the jury be avoided and set aside, and that this 
cause be remanded for a new trial. 


Same Case—On AppricatTion FoR A RE-HEARING. 


It is contended on behalf of the State, that the appointment of other 
counsel for the prisoner by the judge was made as a favor, and conse- 
quently, that the application for a continuance of the cause in order to 
give time to the counsel thus appointed to prépare the defence was 
without foundation. 

We hold that it is a right of the accused to be heard by counsel; that, 
if he wishes to avail himself of that right, it is the duty of the court to 
appoint a member of the bar to act as his counsel; and finally, that if 
the counsel so appointed fails to appear at the trial without the conni- 
vance of the accused; the latter is entitled to a postponement of the trial 
for the purpose of obtaining other assistance. (Const., art. 103, Act 
1855, p. 152, 317.) 

In our opinion we stated that the counsel appointed was entitled to 
reasonable time to prepare; but that it was for the District Judge to de- 
termine what was reasonable time. He must, in the exercise of a sound 
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discretion, either grant a continuance or merely postpone the trial dur- 
ing a short delay, according to circumstances. 

Re-hearing refused. 

Lanp, J. absent. 


O. Tatamon & Co., for the use of, &c., v. Home and Crtizens’ Murtvat, 
InsuRANCE ComPaNIEs. 
When the policy compels the assured to labor for the protection of the goods, and they are injured or 
stolen in the attempt to avoid the fire, the insurer is responsible. 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. & C. EF. Schmidt, for plaintiffs and appellants. Bonford, Sin- 
gleton & Clack, and A. A. Pitot, for defendants. 
Bucuanan, J. Plaintiff insured against fire, in two offices, five thou- 
sand dollars in each, a stock in trade of a country store. 


Before the ex- 
piration of the risk, a fire broke out in the immediate vicinity of the 
premises occupied by the assured. This was the same fire spoken of in 
our decision of the case of Caballero and Basualdo, reported in 15th An- 
nual, p. 217. 
Plaintiff has made a statement of the loss suffered by him, under the 
four following heads: 
1. A portion of the stock of goods, amounting to $8,000, was dam- 
aged by blood, mud and water, to the amount of 30 per cent.— 
eakotanate nau $2,400 
2. Another portion, of the value of $1,200, was damaged by the 
bursting of the roof, and the falling of bricks, timber, &c., to the 
extent of 30 per cent., say 





Lee eee OCT ETT TET ET ee ee eee 360 
3. The remainder of the stock, valued at $10,800, damaged in con- 
sequence of the necessity of removal during a dark night, to the 
oss wink sedi ecdenweee wha aan soe ves 1,620 
Ng ET OL OE nT Ae 150 
its LkaeuAh neds ad RONELU EAN a Need edebtan ay densdandde $4,530 


The defence set up against this claim is, that the loss was not occasioned 
by a risk assured against. 

From the evidence, it seems that no part of the stock in trade of plain- 
tiff was actually consumed by fire; but that the damage was sustained, 
partly in efforts to remove the goods from the premises of plaintiff to a 
place more remote from the seat of conflagration, with the intention of 
saving them from threatened destruction by fire; and partly, by the fall 
of buildings occasioned by an explosion of gunpowder. 

The District Judge was of opinion that inasmuch as by the conditions 
of the policy, the assured was obliged to use his best endeavors for saving 
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and preserving the property, in the cases of fire, and of loss or damage TALaMox 
by fire, and of exposure to loss or damage by fire, that he was entitled to Home kG. Ins.Co. 
recover for the third and fourth items of the above statement. 

The plaintiff appeals, and urges that the first item of his statement of 
loss, is, equally.with the third and fourth, referable to the head of dam- i 
age occasioned by a compliance with his obligation to use his best en- 
deavors to preserve the propetry from the fire. 

On the other hand, the counsel of defendants, who by an answer to the 
appeal filed, ask for an amendment of their judgment in their favor, con- 
tend that the plaintiff has no claim to indemnity for damage and expenses 
incurred in removing the goods, because, in so doing, he was simply com- 
plying with a condition imposed in the interest of the underwriter, and 
diminishing his liability. 

Upon this point of controversy, we quoted with approbation, in the 
case of Caballero (15 An. 217) an authority from Bouvier, to the effect that 
‘*when the policy compeis the assured to labor for the protection of the 
goods, and they are injured or stolen in the attempt to avoid the fire, the 
insurer is responsible.”” We have seen no good reason for changing our 
opinion upon this point. It remains to be seen, whether the first item of 
plaintiff’s statement comes within this class of damage. 

It is not expressed in the statement that the damage by mud, blood and 
water, was incurred in the attempt to remove the goods from plaintiff's 
store; but the evidence makes it very clear that, in point of fact, it was so 
incurred. Upon the principles of the decision in the court below, and of 
the doctrine heretofore recognized by us, the plaintiff is therefore entitled 
to have the first item of damage assessed in his favor. The policy makes 
plaintiff his own insurer to the extent of one-fourth of the loss. The 
other three-fourths of the first, third and fourth items of loss, must be 
borne by defendants in equal proportions. 

The second item is inadmissible under the decision in the case, above 
quoted, of Caballero and Basualdo. Upon this point the Court was di- 
vided in that case, two Judges dissenting, as shown by the report of the 
case. But the counsel of plaintiff relieves us of any difficulty in relation 





to it, by waiving in argument, before this Court, this portion of his claim. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be amended; and judgment is hereby rendered in favor of O. Tala- 
mon & Co. for the use and benefit of A. Sallé, against each of the defend- 
ants, the Home Mutual Insurance Company of New Orleans, and the Cit- 
izens’ Insurance Company of New Orleans, severally, for the sum of fif- 
teen hundred and sixty-three dollars and seventy-five cents, with legal in- 
terest from judicial demand; and against the said defendants, in solido, 
for the costs in both courts. 
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Jones & Davcuarty v. Aaron Goza. 


Where a magistrate assigns counsel, under the statute, and anyother assists the one so assigned, the 
plaintiff cannot recover against the defendant where no contra¢t mas made with him personally. 
/ PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
4 Plaintiffs in pro. p. DeFrance & Pilcher, for defendant. 

Lanp, J. The plaintiffs, attorneys-at-law, sue to recover a fee of six 
hundred dollars for assisting in the defence of a slave charged with the 
crime of murder. 

The evidence shows that in the absence of the owner of the slave, the 
Justice of the Peace before whom the accusation had been made, ap- 
pointed A. J. Lawrence Esq. to act as counsel for the accused; that 
G. W. Daugharty on behalf of the law firm of Jones & Daugharty, with 
the assent of the Justice of the Peace, assisted Lawrence in the defence; 
and that the trial resulted in the acquittal of the slave. It further shows 
that the magistrate considered Daugharty as assisting counsel by appoint- 
ment, and jointly interested with Lawrence in the fee to be paid by the 
defendant; and that a fee of fifty dollars has been allowed and paid to 
Lawrence for his services in the case. 

It is not pretended that there was any express contract for the pay- 
ment of fees; and the only ground on which the plaintiffs can claim 
compensation for their services, is that they appeared, and assisted in 
the case, with the consent of the magistrate before whom the slave was 
tried. But the magistrate, having appointed A. J. Lawrence Esq., was 
without any further legal authority to assign other counsel for the ac- 
cused; and thereby to bind the defendant for the payment of additional 
fees. The first assignment of counsel exhausted the magistrate’s author- 
ity under the 17th section of the Act of 1855. See Acts of 1855, p. 152. 

As there was no contract between plaintiffs and defendant; and as the 
magistrate was without authority under the statute to make an additional 
assignment of counsel, the first still acting; and as there has been no 
ratification or approval by the defendant, of the act of the magistrate in 
retaining the plaintiffs in the defence of the prosecution; there is no le- 


gal ground on which the present action for the recovery of compensation 
can be maintained. 

It is therefore ordered, adjudged and decreed, that the judgment of the 
lower court be reversed; and it is now ordered, adjudged and decreed, 
that the plaintiffs’ demand be rejected, with costs in both courts. 
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C. B. Ricnarpson v. D. L. Morean, Collector, et al. 


An assessment for levee purposes is nota tax within the meaning of the Article 123 of the Constitution 
of 1852. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
L C. A. De France and W. G. Wyley, for plaintiff and appellant. 
H. Short, for Board of Levee Commissioners. 

Merrick, C. J. This case cannot be well distinguished from the case 
of Samuel Templeton against the same defendants just decided. 

In addition to,the points made by counsel in that case the plaintiff says: 
‘‘ But the Act of 12th March, 1859, authorizes the assessment of a specific 
‘‘tax of ten cents an acre on all lands in the levee district, and besides, 
‘‘an indefinite ad valorem tax on all the property in the levee district, in- 
‘cluding lands.” 

“The Board of Levee Commissioners claim from plaintiff in this suit a 
“specific tax of ten cents per acre and an ad valorem tax of six hundred 
‘per cent. on the State and mill tax. They besides claim a special loan 
‘tax under the act of 19th March, 1859, of five per cent. per acre and 
‘seventy-five per cent. on the State and mill tax.” 

“Thus the land of plaintiff is taxed twice; first specifically, then by 
“an ad valorem tax equal with other species of property. This is, 
‘‘counsel proceeds, in plain violation of Article 123 of the Constitution 
‘‘of 1852, which provides that ‘‘no one species of property shall be 
‘‘taxed higher than another species of property of equal value on which 
‘taxes shall be levied.” ; 

This presents in another form the same question considered by this 
court in the cases of Yeatman v. Crandell, 11 Ann. 220, and The Drain- 
ing Co., same vol. p. 372, and Walace v. Shelion, 14 Ann. 498. A 
majority of the court sees no reason to depart from those decisions which 
have occupied so much of our attention. 

It is ordered, adjudged and decreed, that the judgment of the court 
below be reversed; and it is now ordered, adjudged and decreed, that the 
defendant, Daniel L. Morgan, Collector of the levee tax, be perpetually 
enjoined from selling the said lands seized under said order of seizure 
and sale, at the office of the Board of Levee Commissioners, at said town of 
Providence, in said Parish of Carroll. And it is further ordered, ad- 
judged and decreed that said Board of Levee Commissioners, the 
defendant herein, do have and recover judgment upon the reconventional 
demand against the plaintiff, C. B. Richardson, for the sum of $422 36, 
for the general levee tax for the year 1859, and for the further 
sum of $74 12, special loan tax, with interest on each of said 
sums at the rate of eight per cent. per annum, from the 22d day 
of October, 1859, until paid. And it is further ordered, adjudged 
and decreed, that said debts and interests operate as a first lien and 
privilege upon all the lands of said plaintiff within said levee dis- 
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trict, in the parish of Carroll, from said 22d of October, 1859. — And it 


is further ordered and decreed, that it be referred to the said Daniel J, 
Morgau, Collector of the levee tax, or his successor in office, to sell said 
lands or so much thereof as may be needed to pay said debts, interes 
und the costs hereafter mentioned, without the benefit of appraisement, 
und according to the third section of the Act of March 12, A. D. 1859, 
entitled, ‘‘An Act to amend an act entitled, an Act to amend an Ae 
forming a Levee District, composed of the parishes of Carroll, Madisoy 
and Catahoula, for the better protection of the same from inundation; 
approved the 18th of March, 1858,” and also in other respects according 
tolaw. And it is further ordered and decreed that the defendant, the 
Board of Levee Commissioners, pay the costs of the incidental demand 
of injunction and the costs of this appeal, and that the other costs of the 
lower court be borne by the plaintiff, and paid out of the proceeds of the 
lands to be sold. 


The judgment of the lower court is rev.*:+1, and judgment will be 
entered in the same terms as in Templeton’s vase for $422 36, the general 
levee tax, and $74 12, the special loan tax, with eight per cent. interest 
on each sum from the 22d day of October, 1859. The costs of the appeal 
and injunction to be borne by the Board of Levee Commissioners, and 
the other costs of the lower court to be paid by plaintiff. 

Lanp, J., absent. 


J. N. LeBrnane v. Pirraan & Barrow. 


It is the sum demanded and not the amount of the judgment rendered which gives this court juris- 
diction . 

A plaintiff may remit a portion of his demand before judgment, even with the design of depriving the 
Supreme Court of its appellate jurisdiction. : 

In all matters not appealable, the inferior courts are presumed to have decided according to law, and 
such judgments cannot be distinguished, as to their validity, from those of this court. 

On a re-hearing '--Where this court has jurisdiction for one purpose it has for all facts embraced in 
the record, 

Every proprietor whose levee shall have been broken by his own neglect to comply with the provisions 
of the 25th section of the Act of 1859, p. 91, shall be liable towards the planters who shall suffer by 
it, for all damages and losses. 

Voorurks and Durrer, Judges, dissenting 

The general rule is that a party may, atevery stage of the proceedings, previous to the rendition of the 
judgment, discontinue the suit. In jury trials this motion may be made until the moment when the 
jury is about to withdraw. 

Where the amount sued for was over $300, but before judgment was reudered in the lower court, the 
plaintiff! entered a remitfitur, which reduced it less than that amount--//eld; that an appeal in sucha 


cise shoul be disinis-se', it not being appealable in amount. 

PPEAL from the Fifth District Court of Assumption, oman, J. 
A Adam, Beatty and Louis Bush, for plaintiff. Jlsley & Belcher 
and (. Roselius, for defendants and appellants. 

Merrick, C. J. There is » motion to dismiss the appeal in this case. 
Before the verdict was taken in the lower court, the plaizitiff moved te 
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amend-his petition by remitting seven hundred and ten dollars of his 
demand of one thousand dollars. But he was prevented from making 
the amendment by the objection of the defendants, which was sustained 
by the court, and the plaintiff excepted. The jury found a verdict for 
$800. Thereupon the plaintiff entered a remittitur for all except $299, 
for which judgment was rendered. 

The appellee contends that the matter in dispute is under three hun- 
dred dollars, and therefore the appeal must be dismissed. 

It is well settled that it is ‘he sum demanded, and not the amount of 
the judgment rendered, which gives this court jurisdiction. 2 An. 167; 
12 Rob. 178; 1 L. R. 246. 

If we look to the pleadings, the proper criterion, in order to ascertion 
what is the amount in controversy, we find that the plaintiff’s demand is 
for $1000. On this demand, the jury rendered a verdict’ of $800, and 
after the remittitur, a judgment for $290 was rendered against the 
defendants. Hence they appeal from a subsisting demand of one thou- 
sand dollars ws it appears by the pleadings. 

But it is said that the court manifestly erred in refusing the amend- 
ment, and therefore the plaintiff ought not to be prejudiced by the erro- 
neous ruling of the District Court. 

The reply to this is, that the question is one of jurisdiction; and in 
order to ascertain whether or not we have jurisdiction, we must take the 
record as we find it, and not as it would have been if the District Court 
had accorded to the plaintiff all his rights. For we cannot pronounce 
judgment upon any part of the record without assuming jurisdiction; 
and to say that the District Court ought to have allowed the amendment, 
is to say that we have examined the bill of exception, and are of the 
opinion that the District Judge erred. 

The motion to dismiss must therefore be overruled. 

The next question is, what disposition shall this court make of the case? 

We have come to the conclusion to remand the case with directions to 
the District Judge to allow the amendment. It may imply a doubt on the 
part of the plaintiff of the validity of his claim, but we know of no law 
which prevents him from remitting a portion of his demand before judg- 
ment, even with the design of depriving the Supreme Court of its 
appellate jurisdiction. In all matters not appealable, the inferior courts 
are presumed to have decided according to law, and such judgments 
cannot be distinguished, as to their validity, from those of this court. 

It is, therefore, ordered, adjudged and decreed by the court, that the 
judgment of the lower court be avoided and reversed, and that this case 
be remanded to the lower court for a new trial, with instructions to 
permit the plaintiff to file said amended petition; and it is further ordered 
that the plaintiff pay the costs of the appeal. 

Lanp, J., absent. 
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Same Case—Own a RE-HEARING. 


The plaintiff has applied for and obtained in this case a re-hearing, and 
he insists upon two grounds for setting aside our former decree. 

First. That the appeal should be dismissed, and’ 

Seconp. That if the case be remanded, it should be remanded at 
defendant’s costs. 

On the first ground it is urged that there was no serious demand for 
more than two hundred and ninety dollars. It does notappear to us that 
the plaintiff who filed a petition demanding $1000, and who obtained a 
vérdict for $800, can successfully maintain that the demand is not serious 
quoad the defendant for a sum over $300. 

By reference to the petition, the answer and minutes of the court, 
which compose the record, so far as the test of the matter in dispute at 
the time of trial is concerned, it is shown, that when the verdict of the 
jury was given and the judgment of the court was rendered, the demand 
was for $1000. As the record then stood, the plaintiff might have 
demanded, and risking a new trial, taken judgment for eight hundred 
dollars, notwithstanding his previous offer to amend by reducing his 
demand. Ifthe judge erred, it was an error which might have been 
prejudicial to the defendant, as well as the plaintiff. This demand in 
the petition cannot be considered a purely fictitious claim wrought for 
the purpose of giving the Supreme Court jurisdiction. Whatever the 
plaintiff may now say, his demand was a real one when brought and when 
passed upon by the jury. And it has not yet been reduced on the record 
to a sum below three hundred dollars, and cannot be reduced to have a 
retro-active effect until the decision of the District Court on the inter- 
locutory question is considered and overruled, which is an examination 
of the case here on the merits. We are not therefore satisfied that there 


’ was error in our former decree sustaining the jurisdiction of the court. 


On the second ground, we considered that the case ought not to be 
remanded at the cost of the plaintiff, for non constat but the judgment of 
the lower court might be right, and the plaintiff might be entitled to 
a final judgment on the merits. And we concluded further, that having 
jurisdiction for one purpose, we had jurisdiction for all, and that the 
case, in justice to both parties, ought to be examined on the merits. 

We have, therefore, given the case the examination which the ques- 
tions on the merits demand. 

The plaintiff resides, as he alleges, on the left bank of the Bayou La- 
fourche, about 28 miles from Thibodeaux, and there cultivates a small 
tract of land. The defendants, who cultivate a plantation some distance 
above, also own two tracts of wild land on the same side of the bayou, 
about thirty-five miles below Thibodeaux, that is, about seven miles 
below the plaintiff’s land, and fronting on the bayou. 

In 1856, there were two periods of high water, in which crevasses 
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occurred on the uncultivated property of defendants, during the last of 
which some damage was done to the plaintiff’s crops from the water 
which flowed through the crevasses on the lands of defendants and 
others in that vicinity. 

The petition charges want of care, and wilful and culpable negligence 
on the part of defendants. The record is very voluminous, but the view 
we have taken of the case makes it unnecessary to consider more than 
a single point presented by the testimony. 

The case rests upon the 25th section of the Act of 1829, p. 91, which 
is in these-words, viz, ‘‘Every proprietor whose levee shall have been 
broken by his own neglect to comply with the provisions of this Act, 
shall be liable towards the planters who shall suffer by it, for all damages 
and losses, agreeably to articles 2294 and 2295 of the Civil Code, under 
the head of offences and quasi-offences.” 


The proof shows that the defendants, in the fall of 1855, put their 
levees in good repair, so that the same were accepted by the inspector, 
who gave his certificate to that effect. 

Again, when during the first rise in 1856, a single crevasse occurred 
upon one of the tracts of land, the defendants sent: hands to close the 
same, and they were kept at the work until they were sent home by the 
levee inspector. During the second rise the defendants kept the proper 
number of hands upon the place to watch the levees, and when they broke 
a second time they sent their force from their plantation, some distance 
above, to close the same. We can see no want of care on the part of 
the defendants. They obeyed the instructions of the levee inspector, and 
they are not bound for any error or misdirection of this officer, made in 
good faith in the lawful discharge of his duties. 

Again, crevasses on six other plantations in the immediate vicinity of 
defendant’s lands; and it is shown that from natural and artificial causes 
the bayou Lafourche below Lockport has not capacity, with any ordinary 
levees which can be made, to carry off at this point the water which enters 
from above. The subject has given the public authorities soltcitude, and 
from accurate measurements of the volume and velocity of the amount 
above and below, it is demonstrable that the bayou has not one half and 
scarcely one third of the capacity at this point it has at Donaldsonville, and 
it is made sufficiently certain that levee at this point below Lockport can 
never withstand the volume of water which will be thrown upon them by 
any considerable rise of the Mississippi, until either the Lafourche is 
partially closed at Donaldsonville, or a new system of levees of enor- 
mous magnitude is devised. 

The more rapid current is sufficient to keep the channel open above 
and to hold the earthy particles of the water of the Mississippi in suspen- 
sion. At this point the current is not so swift, and hence there is a con- 
stant tendency to make deposits of sand from islands and fill the channel 
of the bayou. Asa consequence of the change of the current from an 
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and this part of the bayou is relieved by a great number of shallow outlets 
formed by the crevasses. ; 

On the whole, we see nothing in the record which can maintain the 
judgment of the District Court in this case. 

It is therefore ordered, adjudged and decreed, that the judgment 
heretofore pronounced by us be set aside, and it is now ordered, adjudged 
and decreed by the court, that the judgment of the lower court be 
avoided and reversed, and that there be judgment in favor of the defend- 
ant, with the costs of both courts. 


Voorutes, J., dissenting. After closing his evidence, and before the 
defendants had commenced adducing their proofs, the plaintiff moved, in 
the court below, to discontinue his demand, so as to reduce the amount 
claimed to the sum of $290. 

On the defendants’ objection, the District Judge overruled the motion, 
The plaintiff thereupon took a bill of exception, to which he appended 


his amended petition. 


The general rule is, that a party may, at every stage of the proceedings 
previous to the rendition of judgment, discontinue the suit. In jury 
trials, this motion may be made until the moment when the jury is about 
to withdraw. After the withdrawal of the jury, the plaintiff is no more 
at liberty to dismiss his demand; and the verdict, whatever it be, is bind- 
ing upon all the parties. C. P. 491, 532. 

There was error, consequently, in the refusal to allow the plaintiff to file 
his amended petition. This error has been recognized in our former 
opinion; and, indeed, it is yet conceded. 

But one course of two can be pursued: to give effect, in this Court, to 
the plaintiff’s motion; or remand the cause to enable him to exercise his 
legal right in that respect. 

If effect be given to the plaintiff's demand, without remanding the 
‘ause, by treating the amended petition as filed at the time it was offered, 
then the pleadings show a case which does not involve an amount exceed- 
ing three hundred dollars. Hence, a dismissal of the appeal. 

If the case be remanded to save the amended petition formally filed in 
the court below, once this is done, the pleadings will again show on their 
face that the case is not appealable. 

Under both hypotheses, whatever the evidence, the Court could not, 
without ignoring the bill of exceptions, render judgment in favor of the 
plaintiff for more than $290, even were there conclusive proof for a larger 
amount. ‘ 

I conclude, that we have no jurisdiction in the premises, and that this 
appeal ought to be dismissed. 14 An. 114; 2 An. 136. 

Durrett, J., concurs in the above opinion. 
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‘Ira CARPENTER v. CHaRLes W. and A. ALLEN. 


The vendor, the production of whose authorization was promised, without being in default, does an act 
equivalent to such production of the original act of authorization, when he produces a ratification of 
the sale in due form. 

Aparty’s right does not depend upon the registry of the act of ratification, 

Whenever one of two innocent persons must suffer, the law throws the loss upon him by whose negli 
gence or fault the damage is occasioned. 

A mortgage is a real right, a jus in re, whieh, in general, so far as third persons are concerned, can only 
be created by an observance of the forms of law. Like the sales of real estate, it is necessary that it 
should be properly recorded. Third persons, without actual notice, are not bound to look beyond the 
registry; and they may in good faith lawfully acquire from the holder of such right, all his interest 
which appears on the books of the office, 

PPEAL from the District Court of Point Coupee, Me Vea, J. 

A T. J. & Wm. H. Cooley, for plaintiff. A. Provosty, for defendants 

and appellants. 

Merrick, C. J. A. ¥. McMurtry, on the 7th of December, 1853, as 
agent for three others, and guardian for two minors, sold an undivided 
one-third of four slaves to O. L. Ross, on a credit of twelve months. The 
price was $1,100, and a note, paraphed by the notary, was given payable 
to the order of A. F. McMurtry, with a special mortgage on two of the 
slaves. 

The act of sale contained this clause: ‘‘' The vendor, A. F. McMurtry, 
appears in this sale as mandatory of Jane C. Moss, Sarah A. Laycock, and 
of Emma McMurtry, and as guardian of the minors John McMurtry and 
Mary Helen McMurtry, and by these presents binds himself to furnish 
the vendee with his written authorization to make this act within sixty 
days from its date.” 

The note was transferred before maturity to the plaintiff. Ross subse- 
quently sold the property to the defendants, Charles W. and A. Allen, 
who are sued in the hypothecary action as third possessors. 

Neither Ross nor his vendors have been disturbed by any outstanding 
title, but McMurtry, instead of producing the written ‘‘ authorization” 
to make the act within sixty days, procured (as alleged in the petition) 
the written ratifications of Jane C. Moss, Emma McMurtry, and Sarah A. 
Laycock and her husband Dryden Laycock, bearing date in April, 1854. 
The petition and supplemental petition allege the death of the minors 
John and Mary Helen McMurtry, and that the parties ratifying are their 
heirs. 

The defendants excepted to the petition on the ground that it did not 
show that A. F. McMurtry ever complied with the stipulated condition to 
furnish his written authorization to act as mandatory. 

The exception was overruled, and judgment rendered against the de- 
fendants on the merits. They appeal. 

In regard to the covenant on the part of McMurtry to produce the au- 
thorization of his principals in sixty days, it will be observed that it is 
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unaccompanied with either a penalty or condition, and it is not pretended 
that McMurtry or his principals were put in default. Ross sold the prop- 
erty, and was no longer in a condition himself to tender the same to the 
vendors, and demand a rescission of his contract; moreover, he executed 
his note in a negotiable form, and by delivery put the same in circulation. 
The vendors, the production of whose authorization was promised, with- 
out being in default, do an act equivalent to such production of the orig- 
inal act of authorization, when they produce a ratification of the sale in 
due form. Omnis ratihabitio retrotrahitur et mandato priori acquiparatur. 
C. C. 2979, 2252; 2 An. 28; Lex 12, 3 4, Dig. Lib. 46, T. 3. ~The excep- 
tion was, therefore, properly overruled. 

Some proof has been introduced to show, and it is insisted on here, that 
Ross was the owner of the slaves when he purchased the one-third inter- 
est of the heirs by prescription. It is also contended that the note is due 
to the heirs of Mrs. McMurtry, and that the plaintiff must have known 
that it did not belong to McMurtry. 

The heirs, we reply, have not complained of McMurtry’s acts. On the 
contrary, they have ratified them. We perceive nothing in the record 
impeaching the plaintiff’s good faith in obtaining the note. 

The act of mortgage was recorded. Plaintiff’s right does not depend 
upon the registry of the acts of ratification. 

Without deciding the question as to the title of Ross, we shall consider 
whether the plaintiff can be affected by the supposed equities between 
Ross and his vendors. 

It may be assumed that O. L. Ross, whether he could have pleaded pre- 
scription against his co-heirs or not, had the right to grant the mortgage 
which he did grant, and that neither he nor his vendees have been dis- 
turbed, or even threatened by any superior outstanding title. 

Had the transferee of the note examined the mortgage, as doubtless he 
did, he would not have discovered anything which would give rise to a 
suspicion that the mortgage had not been given in good faith. 

The case, therefore, is unlike the case of Schmidt v. Frey, 8 Rob. 435, 
where the agent who executed the act of sale had no authority to stipulate 
a mortgage for his own benefit, and where the holder of the note would 
have been aware of the fact if he had examined the act. 

It is also unlike the case of Bowman v. McElroy & Bradford, where a 
simulated sale, and the notes given as the pretended price, were not per- 
mitted to prejudice prior mortgage creditors. 14 An. 587. 

In the above cases, the right of the mortgagor to create the incumbrance 
to the prejudice of other and anterior rights was denied, and, at most, 
those cases only affirm the doctrine that a mortgage executed by one hay- 
ing no right to make the same, does not acquire any additional force from 
the fact that it is transferred to an innocent third person. - It rests upon 
the well settled principle, that one cannot create any valid right upon the 
thing of another. 

But the case at bar presents this question, viz., whether a person, who 
finds a mortgage duly recorded, which has been executed by one having 
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lawful authority to make the same, may acquire, for a full price and in 
good faith, such mortgage, notwithstanding secret equities may exist be- ALLEN. 
tween the original parties to the instrument. We think the question 

ought to be answered in the affirmative, for two reasons, viz: 

1. Whenever one of two innocent persons must suffer, the law throws 
the loss upon him by whose negligence or fault the damage is occasioned; 
and it is manifest that if Ross had not executed the mortgage, the plain- 
a tiff would not have parted with his money on the faith of that security. 

{ 2. A mortgage is a real right, a jus in re, which, in general, so far as 
third persons are concerned, can only be created by an observance of the 
forms of law. Like the sales of real estate, it is necessary that it should 
be properly recorded. The registry of mortgages then becomes, so far as 
third persons are concerned, the evidence of the mortgage; and as such 
registry is for their protection, third persons, without actual notice, are 
not bound to look beyond the registry; and they may in good faith law- 
fully acquire from the holder of such right all his interest which appears 
upon the books of the office. This may be illustrated by reference to the 
doctrine of sales. A. makes a fraudulent or simulated sale of his property 
to B., and the sale is recorded, and a counter letter, unrecorded, is also 
reserved. C., observing upon the registry an apparently valid title in B., 
purchases the property in good faith, and for a fair price. Neither A. nor 
B. nor their creditors, can disturb C. in his possession. Why? Because 
C., in examining the records, used all the diligence required by the law, 
and having acquired a legal title (that is, a title acquired according to the 





prescribed forms of law) cannot be deprived of his property by any secret 
equity existing between A. and B., inasmuch as his equity is at least equal 
to that of B., and he is fortified also by the legal title. 

Now, a mortgage, which is a right upon real estate and slaves, created 
by observing the forms of law, stands in the same situation as the title to 
the same property, except that the forms prescribed for its transfer are 
different. But, as already said, in order to ascertain its validity, the reg- 
istry of mortgages is to be examined. A party, then, who wishes to ac- 
quire a mortgage, examines the registry, and he finds that the mortgage 
is in form regular and legal, and made by one having power to create the 
incumbrance. Why should he not be permitted to purchase it in good 
faith, as he might have done the right of property in the example just 
given? If he may, then he can lawfully acquire it in any of the forms of 





law; by notarial act, by private act, by indorsement, or simple delivery of 
the note which carries with it the accessory obligation. C. C. 2436, 2615. 

When he has thus acquired a mortgage executed by the owner in the 
forms prescribed by law, by a transfer also made in one of the modes pre- 
scribed by law, he becomes invested with a legal right, and precisely the 
same question is presented as in the other case, viz., Shall a secret equity, 
existing between other parties, defeat this legal title? Aside from the 
force our law gives to the legal right, we may borrow a reply from another 
system of laws, viz., the equities between the parties being equal, the 
legal title must prevail. 
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It is therefore ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be affirmed, with costs. 


Samus Temrieton v. D. L. Morean, Collector. 


Sworn public officers not charged with fraud must be supposed, until the contrary be shown by cogent 
proof, that they have properly exercised the discretion vested in them by law. 

Where a levee is erected for the benefit of and by the plaintiff himself, and of no peculiar benefit tothe 
general plan by which the whole district was to be protected—Held: That there is nog round for a 
recovery against the Board of Levee Commissioners in the shape of compensation. Casua‘ties arising 
from the partial failure of the levees at any point, cannot have the effect of releasing the land owner 
from the payment of the levee tax. 

A collector of levee tax is a public officer whom the District Judge is bound to know the identity of, and 
his signature. He acts as such without any pecuniary interest to disqua'ify him from the trust. 

In the absence of any special provision of law as to the manner in which the levee-tax Collector 
should make the sales of the property of delinquent tax payers, recourse must be had toother laws 
in pari materia. 

PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
W. G. Wyley & C. A. DeFrance, for plaintiff. Hugh Short, for 
defendant. 

Merrick, C. J. This suit was commenced in the Parish of Carroll by 
injunction. It was brought to restrain the collector of the levee tax from 
selling the land of the plaintiff to pay the sum of $1550 77, and eight per 
cent. interest thereon from the 22d day of October, 1859, assessed by the 
Board of Levee Commissioners for the district of levees composed of the 
parishes of Madison and Carroll. 

The defendant was proceeding as tax collector under an order of seizure 
and sale, signed by the judge of the tenth judicial district, dated January 
28th, 1860, when arrested by the injunction. On the trial of the injune- 
tion the same was dissolved and the plaintiff appeals. 

The plaintiff contends in this Court for the following grounds of re- 
versal of the judgment of the lower court, viz: 

Ist. That the plaintiff is entitled to compensate the assessment by the 
debt of $2000, which the Levee Commissioners owe him for work done by 
him in 1858 upon the Bayou Macon levees; necessity of said work being 
occasioned by the neglect of the Board of Levee Commissioners. 

2d. That said Board of Levee Commissioners, if not bound to indemnify 
the plaintiff for money expended to supply their neglect and save the 
levees from being washed away, and thereby causing immense injury to 
himself and all the Bayou Macon country, should not be permitted to 
collect taxes from the owners of lands thus exposed to innundation on 
said bayou. , 

3d. That the order of seizure and sale issued improperly, there being 
no authentic evidence of the assessment, of the demand, of the return 
and of the identity of the applicant as the collector. 





















NEW ORLEANS, FEBRUARY, 1862. 


4th. That said order of seizure and sale is a nullity on its face, because 
directed to David L. Morgan who is nothing but the agent of one of the 
parties interested. 

5th. That the order of seizure and sale was a judicial decree and should 
have been filed in the clerk’s office, where all the judicial records are 
kept; and it could not be enforced unless attested with the signature of 
the clerk and the seal of the court. 

As the defendant prays for judgment in reconvention in the event the 
injunction is sustained, it will be proper to consider the questions thus 
presented in their order. 

I. On the first ground, it is admitted that the Board of Levee Commis- 
sioners built the levees in 1853 upon Bayou Macon to protect the neigh- 
borhood of the plaintiff from overflows of said bayou by the waters from 
Arkansas, and that since that time the Board has not appointed inspectors 
of levees or done any repairing to the levees in said section. It is fur- 
ther admitted that during the year 1858 the plaintiff did work upon the 
levees on Bayou Macon and a cross levee, to the amount in cost of $2000; 
but this work was not done by a call of inspectors or under a contract 
made by the Board. P 

The law has vested the Board of Levee Commissioners with the power to 
lay off a system of levees for the district submitted to their jurisdiction. 

These officers are sworn as public officers for the discharge of their du- 
ties. They are not charged by plaintiff with fraud, and it must be suppos- 
ed, until the contrary be shown by cogent proof, that they have properly 
exercised the discretion vested in them by law. As they did not appoint 
a levee inspector for Bayou Macon, and did not authorize the plaintiff to 
do the work for which he seeks to charge them, it must be presumed that 
the levee on Bayou Macon was excluded from the system of levees adopt- 
ed by them; and that the work done by the plaintiff was for his own 
temporary benefit, and of no peculiar advantage to the general plan by which 
the whole district was to be protected. Hence there is no ground fora re- 
covery against the Board of Levee Commissioners; and as a consquence, 
for the plea of compensation set up in the petition for the injunction. 
See the case of West Baton Rouge v. Bozman, 11 An. 95. See Act of the 
Legislature of 1852, p. 236, sec. 16, 17, 18, 19 and 20. Also same Act, 
p. 335, sec. 8. Act of 1853, p. 45, sec. 12. 

II. Casualties arising from the partial failure of the levees at any point 
in the district, cannot have the effect of releasing the land owner from 
the payment of the levee tax. There is then the greater necessity for its 
payment in order.that the levees may be made more secure for the 
future. 

III. When the District Judge granted the order of seizure and sale he 
appears to have had before him a copy of the ordinance of the Board of 
Levee Commissioners determining the rate of assessment, an extract from 
the levee tax as extended by the recorder, and the return of the tax col- 
lector showing a demand made upon the plaintiff and that the tax had not 
been paid. This is all that the law requires; and upon this showing, the 
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judge had before him the ‘‘authentic”’ evidence prescribed by the Act of 
1859. See p. 30, section 3; also, see the case of Board of Levee Commis- 
sioners v. Henry Marks, decided last year. 

The District Judge was bound to know the identity of the person, and 
signature of the levee tax collector, he being an officer appointed by law, 
See same case. 

IV. David L. Morgan was the lawfully appointed collector of the levee 
tax. He was therefore acting as a public officer without any pecuniary 
interest to disqualify him from the trust assumed by him. It is true that 
he is the agent of the Board of Levee Commissioners; but they form a 
political corporation established for public purposes, and it could with 
equal propriety be objected against the Sheriff or other public tax collee- 
tor when collecting the State tax, that he was the agent of the State, an 
interested party. It cannot require a serious argument to prove that 
such agency does not disqualify the collector. 

V. The fifth ground seems to be well taken. The petition and order 
of seizure and sale ought to have been filed in the clerk’s office of the 
parish. 

The District Judge is provided by law with a clerk to register and pre- 
serve the decrees of his court. As a general rule this officer is the proper 
custodian of all documents and papers referring to any judicial proceed- 
ing pending or brought before the District Judge. If any interlocutory 
or summary order be obtained from the District Judge, it is upon the 
supposition that it will be immediately filed with the clerk in order that 
it may have its effect. This being the general rule, it is to be seen if the 
order of seizure and sale, in relation to the levee tax, can be considered 
as an exception to the same. We are cited by defendant’s counsel to the 
case of the Union Tow Boat Co. v. Bordelon, 7 An. 192, to show that the 
process for the collection of taxes should be summary and that this prin- 
ciple applies with great force to the collection of taxes intended for the 
protection of the inhabitants from annual overflows by high water. 

Doubtless the Legislature might have made this proceeding an excep- 
tion to the general rule, that judicial proceedings in the District 
Court must be filed with the clerk, had it seen fit so to declare. But we 
have not been pointed to any express provision on the subject. On the 
contrary, we find that the Act of 1859 provides in general terms: that the 
District Judge shall (in the given case) ‘‘ grant an order of seizure and 
‘‘ sale against the property specified in the assessment roll.” What is an 
order of seizure and sale, is not left to conjecture, but is defined by the 
Code of Practice. 


Again, the Act of 1858, p. 129, sec. 3, on the same subject matter, and 
to which the Act of 1859 is an amendment, is still more explicit—it says: 
the tax imposed shall be a first lien and privilege upon the land subject — 
to the same, and that it shall be the duty of the collector of the levee tax, 
to sue out an order of seizure and sale, as in case of mortgage, in all cases 
where the levee tax has not been paid.” The proceedings in an order of 
seizure and sale in case of a mortgage are to be filed with the clerk. 
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C. P. 176, 734, 736; Board of Levee Commissioners v. Henry Marks, 
Opinion Book 33, p. 14. Daniel L. Morgan, the collector of the levee tax, 
was not therefore the proper custodian of the petition for the order of 
seizure and sale and of the documents annexed, together with the judge’s 
decree thereon, and the proceeding was irregular. 

VI. The point is also made in plaintiff’s brief, that the proceeding of 
the tax collector was also illegal in this, that he had advertised plaintiff’s 
land for sale, to take place at the office of the Board of Levee Commis- 
sioners at the town of Providence, and not at the court house; and that 
said sale was advertised for a day not usual in forced alienations. 

On the other side it is shown that the court house is on the west side 
of the bayou Macon hills, and out of the levee district subject to the juris- 
diction of the Board of Levee Commissioners. ’ 

In the absence of any special provision of law as to the manner in which 
the levee tax collector should make the sgles of the property of delinquent 
tax payers, we must have recourse to other laws in pari materia. The 
Act of 1855, section 55, makes it the duty of the collector of the State 
taxes, to seize the goods, personal property, rights and credits of delin- 
quent tax payers, and expose the same at public auction after due notice 
given, ‘‘as in case of Sheriff's sales.” Phillips’ Dig. 471. 

The Sheriff’s sales are to be made at the court house of the parish, or 
some other place in the vicinity of the court house, saving the defendant's 
right to have his plantation and slaves, or either, offered for sale at his 
domicil, upon his giving notice to the proper officers within three days 
after notice of seizure. Phillips’ Dig. 528. 

It therefore seems that the sale ought to have been advertised to take 
place at the court house. As the tax collector is charged by law with the 
execution of the decree for the sale of the land, there can be no doubt 
that he has the right to go to the place appointed for such sale in his 
parish, although beyond the district of levees within which the lands are 
subject to the levee tax, in order to make such sale; and we think the sale 
should be advertised for the first Saturday of the month, as in case of 
Sheriff’s sales. 

This brings us to the consideration of the reconventional demand. 
Were the Aet of 10th of March, 1859, authorizing the Board of Levee Com- 
missioners to borrow money upon their bonds, unconstitutional, as con- 
tended by plaintiff, it would not benefit his case, because there would still 
exist the same debts in other forms to be provided against by taxation. 
But this act does not appear to us to confer banking privileges ubon the 
Board of Levee Commissioners, and we see nothing in it in conflict with 
articles 118, 119 and 123 of the Constitution, cited by appellant. 

The evidence shows that the Board of Levee Commissioners is entitled 
to judgment for the sum claimed in reconvention. Indeed the plaintiff’s 
plea in compensation virtually admits the same. 

It is therefore ordered, adjudged and decreed by the court, that the 
judgment of the lower court be avoided and reversed; and it is now here 
ordered, adjudged and decreed, that the defendant, Daniel L. Morgan, 
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collector of the levee tax, be perpetually enjoined from selling the said 
lands, seized under said order of seizure and sale, at the office of the 
Board of Levee Commissioners at said town of Providence in said parish 
of Carroll; and it is further ordered, adjudged and decreed by the Court, 
that said Board of Levee Commissioners, the defendant herein, do have 
and recover judgment upon its reconventional demand against the plain- 
tiff, Samuel Templeton, for the sum of thirteen hundred and thirty-three 
44-100 dollars for the general levee tax for the year 1859, and for the fur- 
ther sum of two hundred and thirteen 33-100 dollars special loan tax, with 
interest on each of said sums at the rate of eight per cent. per annum, 
from the 22d day of October, 1859, until paid; and it is further ordered, 
adjudged and decreed by the Court, that said debts and interest operate 
as a first lien and privilege upon all the lands of said plaintiff within said 
levee district in the Parish of Carroll from said 22d day of October, 1859; 
and it is further ordered, adjudged and decreed by the Court, that it be 
referred to the said Daniel L. Mergan, collector of the levee tax, or his 
successor in office, to sell said lands, or so much thereof as may be needed 
to pay said debts, interest and costs hereafter mentioned, without the 
benefit of appraisement, and according to the third section of the Act of 
March 12th, A. D. 1859 entitled ‘“‘ An Act to amend an Act entitled, an 
Act to amend an Act forming a district composed of the parishes of Car- 
roll, Madison, Catahoula, for the better protection of the same from in- 
nundation, approved the eighteenth of March, eighteen hundred and fifty- 
eight,” and also in other respects according to law; and it is further order- 
ed, adjudged and decreed by the Court, that the defendant, the Board of 
Levee Commissioners, pay the costs of the incidental demand of injunction, 
and the costs of this appeal; and that the other costs of the lower court be 
borne by the plaintiff, and paid out of the proceeds of the lands to be 
sold. 
Lanp, J., absent. 
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The authority of the thing adjudged takes place on!y with respect to what was the object of the judg- 
ment. The thing demanded must be the same ; the demand must be founded on the same cause of 
action ; the demand must be between the same parties and formed by them against each other in 
the same quality. 

There may be different kinds of rights to estates : Ist, a fall and entire property ; 2d, a right to the 
mere use and enjoyment ; 3d, a right to certain services due upon the estate. 


PPEAL from the Dist. Court of the Parish of St. James, Me Vea, J. 
E. Legendre, for plaintiff and appellant. J. H. Isley, for defend- 


ant. 

Bucuanan, J. Plaintiff claimed in a former suit against the same de- 
fendant ‘‘to be declared and recognized as the lawful owner of two pews” 
in the church of St. James. The title set up by him in said suit, wasa 
resolution of the Church Wardens, dated the 2d September, 1819. By 
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judgment of the District Court, affirmed on appeal to this Court, the said 








° . v. 
suit was dismissed. R.C. ConGrecar’y 


Subsequently to said judgment of dismissal, plaintiff brought the pres- 
ent action; in which he claims ‘‘ to be declared and recognized as entitled 
during his natural life to the use of said two pews, and that said Presi- 
dent and Wardens be condemned to restore petitioner to the free and 
undisturbed usé of said two pews.” : 

The title pleaded in the petition is a resolution of the Church Wardens, 
of the 11th April 1843. 

Defendants plead the exception of res judicata founded upon the judg- 
ment in the former action. 

We think that the exception is not well taken. The thing demanded 
in the two actions is not the same. C. C. 2265. The ownership of the 
pews is claimed in the one case: the use only of those pews is claimed in 
the other case. These are two distinct rights or estates, as classified and 
defined in our Code, Arts. 479, 480, and 621. And if, as required by the 
counsel of defendants, we look into the record to ascertain what was the 
real object of the demand, without regard to the name which the plain- 
tiff has chosen to give it, we find that the plaintiff has not referred to the 
same source of title in the two cases; but to two distinct acts, differing in 
terms, and separated by a long interval of time. 

It is therefore adjudged and decreed, that the judgment of the District 
Court be reversed, and the exception of res judicata is hereby overruled. 
It is further decreed that the cause be remanded to the District Court, to 
be proceeded in according to law; and that defendant and appellee pay 
costs of this appeal. 
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Joun Perkins v. Samvuet Barp and Grorce G. Wizson. 


In order to bind the surety on an appeal bond, it is necessaey to require the creditor to point out prop 
erty on the neglect or refusal of the debtor to do so. The demand on both parties is essential. 

The loss of the obligation sued upon must be proven before secondary evidence can be received of its 
import. 


PPEAL from the District Court of the Parish of Carroll. Farrar, J. 
i W. G. Wyley and C. C. Briscoe, for plaintiff. J. W. Montgomery 
and Louis Selby, for defendants and appellants. 

Bucuanan, J. This isa rule against a surety on an appeal bond, to 
render him liable for the amount of the judgment against his principal. 

The following is the return of the Sheriff upon the fi. fa. against the 
principal in the bond: 

** Received this fi. fa. on the 25th June 1860, and on the 26th of the 
same month and year, I demanded the amount of debt, interest and costs 
as herein specified from the defendant Samuel Bard in person, at his res- 
idence in the parish of Ouachita, Louisiana, when he refused to pay the 
same; and I hereby certify that Samuel Bard has no property real or 
personal, nor rights or credits to my knowledge within this parish, by 
which I could cause to be made the debt and interest and costs as within 
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specified, or any part thereof, as by the within writ commanded ;—that I 
applied to the said Samuel Bard, who pointed out no property;—where- 
fore I return this writ.” 

This return is not sufficient to fix the liability of the surety on the ap- 
peal bond. Artiéle 727 of the Code of Practice requires that the Sheriff 
demand of the judgment creditor,—to point out property, on the neglect 
or refusal of the debtor to do so. The demand of both parties has been 
held essential to fix the surety on the appeal bond, by this court, in the 
cases of Lynch v. Burr, 10th Rob. 136, and Gayoso v. Hickey, 4 La. 301. 
See also Gray v. Andrews, 8th An., p. 141. ° 

The original appeal bond has probably been lost, although no proof of 
that fact is in the record. On the trial of the rule,.a copy of the bond, 
taken from the transcript in this court, was given in evidence. To this 
evidence the surety objected, on the ground that it was but the copy of 
a copy, and that the original should have been produced. This objec- 
tion being overruled, the surety reserved his bill of exceptions. 

This bill of exceptions was well taken. The loss of the bond should 
have been proved before giving secondary evidence of the obligation 
sued upon. 

It is therefore adjudged and decreed, that the judgment of the Court 
below be reversed; and that there be judgment upon the rule in favor of 
the appellant Wilson, as in case of nonsuit; plaintiff and appellee to pay 
costs. 

Lanp, J., absent. 
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Tue Srare v. HerMocENe Perry. 


The threats of a third person must not be allowed to militate against a prisoner, and when they do not 
constitute part of the res geste are inadmissible in evidence to criminate the prisoner, and more espe- 
cially in cases of murder, to prove on his part premeditated malice. 

A conspirator is not a third person, and vice versa. 


PPEAL from the First District Court of New Orleans, Hunt, J. 
D. Augustin and Graille, for defendant and appellant. 7. J. Semmes, 
Attorney General, for the State. 

Voorntzs, J. The prisoner was sentenced to death upon the unquali- 
fied verdict of murder, returned by the jury. He asks a reversal of this 
judgment upon grounds set forth in his bill of exceptions taken during 
the progress of the trial to rulings of the District Judge. 

The burden of the complaint is, that threats of a third person were 
allowed, on the trial below, to militate against the accused. It is obvious, 
and upon this point the authorities are clear, that such threats, when they 
do not constitute part of the res geste, are inadmissible in evidence to 
criminate the prisoner, and more especially, in a case of murder, to prove 
on his part premeditated malice. Such a conclusion would naturally fol- 
low, had the threats proceeded from the prisoner himself; but assuredly 
no such inference could be drawn from similar conduct on the part of 
another person not indicted as a particeps criminis, nor mentioned as 
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such anywhere in the record. State v. Hogan, 3 An. 714; Greenleaf Evi- 
dence, vol. I, 2111. re 

It matters not whether the declarations of other persons are elicited by 
the prisoner’s cross-interrogatories. These declarations, once in evidence, 
are entitled to no more effect than such as is recognized by law; and can- 
not be allowed to show malice on the part of the prisoner. They may 
militate against the latter only in case both he and such other persons 
were participators in the guilty enterprise, and when such declarations 
were in furtherance of the illegal combination. The rule applies to con- 
spirators; and it is pointless as regards the acts and declarations of third - 
persons. A conspirator is not a third person, and vice versa: hence the 
difference in applying the rule. 

MacNally says: ‘‘ The existence of a conspiracy being proved, the act 
of any one man engaged in such conspiracy, though not on his trial, is 
evidence to criminate those with whom he co-operated. But the declara- 
tions of a person unconnected with the defendant on trial, except as he 
may at particular occasions be in his company, cannot in any case be 
received in evidence.” Chap. 22, Rule 2d, on Evid. 

It is therefore ordered and decreed, that the judgment of the District 
Court on the verdict of the jury be set aside and annulled; and that this 
cause be remanded for a new trial according to law. 

Merrick, C, J., took no part in this decision. 








Wituram E. Kennepy v. Josern S. Bossieret,—and Josern Bossiere 
and Wire v. Kennepy and the Suerirr. 


A witness must not be interested, either directly or indirectly, in the cause. 

The presumption of law established by Art. 2372 C. C, is, that every debt contracted during the exist- 
ence of the marriage is a debt of the community. 

When a debt is created during the existence of the community or marriage by the joint action of the 
husband and wife, purporting to be on her account, it must be presumed to be either a debt of her 
separate estate, or a debt of the husband and the community. 

If the contract is not that of the wife, it is that of the husband. The burden of proof is on the plaintiff 
to show that it is that of the wife. 

A plea of coverture is personal to the wife, and does not relieve the surety, who, in this respect, may 
be bound beyond his principal. 

The surety is discharged, when, by the act of the creditor, the subrogation to his rights, mortgages, and 
privileges, can no longer be operated in favor of the surety. 

On a re-hearing:—Where husband and wife were separate in property—Held : That a contract made by 
the former cannot be charged to him as due by the community; nor can he be bound individually, 
unless he has made it his own debt, or unless it was, in point of fact, his own contract. 

The burden of proof falls upon the husband, when he pleads want or failure of consideration against his 
own contracts ; but this rule has no application when the contract of his wife, separate in property, 
is opposed to him, 

PPEAL from the District Court of St. Tammany, Wilson, J. 

qi Kennedy & Miles and A. N. Ogden, for plaintiff and appellant. 

f Simonds & Fenner, for defendant. 

Merrick, C. J. On the 29th of April, 1853, Frances Ann Thompson, 
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the wife of Joseph 8. Bossiere, separate in property from her husband, by 
judgment, made a promissory note in her individual name, payable to the 
order of William Christy, five years after date, for $7,862 45, with eight 
per cent. interest thereon from date. 

The husband authorized her to sign the note. On the same day the 
wife, authorized by her husband, executed a mortgage on certain property 
owned by her, in favor of the payee of the note, to secure the payment 
thereof. In the act of mortgage, the consideration of the note is acknowl- 
edged by a recital, that whereas the said William Christy, of the city of 
New Orleans, had advanced to her, the said appearer, sums of money to 
enable her to erect a saw-mill in the said Parish of St. Tammany, to repair 
another mill and for other purposes, amounting in all to that date, with 
interest at the rate of eight per cent. per annum, to the sum of seven 
thousand eight hnndred and sixty-two 45-100, for which sum sie had given 
him, said Christy, her promissory note, drawn, &c. 

In the same act, Joseph S. Bossiere, the husband, intervened, and 
as a further security for the payment of the note and interest, mortgaged 
certain lands acquired in his name from the Government of the United 
States. ; 

The note was put in circulation by William Christy, and acquired by 
the present holder before maturity, for value. He holds it now for the 
benefit and use of Mrs. J. M. Kennedy and the succession of H. B. Cenas, 
deceased. 

Christy released a portion of the property mortgaged by the wife. 

The note not having been paid at maturity, the holder took a notarial 
subrogation from Christy, and obtained an order of seizure and sale of 
the property of the husband, Joseph S. Bossiere; not of that belonging 
to the wife. 

Bossiere and wife sued out an injunction, and subsequently the whole 
proceedings were changed into the via ordinaria, the original petition for 
an injunction standing as an answer, by the consolidation of the proceed- 
ings. 

The defendants deny that any consideration was given for said promis- 
sory note, except the sum of five hundred dollars and interest, and deny 
that the same inured to the benefit of said Frances Ann Bossiere for any 
further sum. They aver that the note was acquired by the payee through 
fraud, and under the false representation that he wanted the same for the 
use and benefit of Mrs. Bossiere, and to raise money for her to be applied 
to a debt due Snow, Gliddon & Co. The defendant Bossiere alleges that 
as surety for his wife for any amount due upon the note, he has been dis- 
charged from all liability by the release of the mortgage by Christy on the 
wife’s property, and the consequent inability of the holder of the note to 
subrogate him to the said mortgage. 

T. O. Starke, a junior mortgage cieditor, intervenes and contests the 
validity of plaintiff's mortgage. 

The executrix of H. B. Cenas has made herself a party, and claims an 
interest in the note on account of the estate of said Cenas. 
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Bossiere, the defendant, having died during the pendency of the suit, 
his widow, Mrs. Bossiere, has also made herself a party, in the capacity 
of administratrix of his succession. 

The District Judge, notwithstanding the confession of the defendants 
in the pleadings, of the indebtedness in the sum of five hundred dollars 
on the note, perpetuated the injunction, and condemned the plaintiff to 
pay the costs. The plaintiff, and the two parties for whose use the suit is 
brought, appeal. 

T. O. Starke, without appealing, prays for an amendment of the judg- 
ment in this Court in his favor. 

William Christy was examined on his voir dire as a witness. He stated 
that he claimed whatever sum over a certain amount was realized on the 
note. His testimony was, on the trial, received in favor of the plaintiff, 
and a bill of exception was reserved by defendant, but subsequently, in 
making up the decree, the testimony was properly disregarded on account 
of his interest in the matter in controversy. C. C. 2260. 

The defendants rely, in substance, on the following propositions (which 
they affirm) for the maintenance of the decree of the lower court: 


I. The note was given by a married woman and the burden of proof 
rested upon the plaintiff to show that the consideration inured to the 
benefit of her separate estate. 

II. The husband was only surety for the wife, and therefore could not 
be bound for any sum for which she was not bound. 

These two propositions may be considered together. 

The reason of the rule of our law, which throws the burden of proof 
on the party holding the obligation of a married woman to show that the 
consideration is a benefit to her separate estate, lies in the jealousy of 
the law to the marital power, which it supposes may be used to the detri- 
ment of the wife’s estate and the advancement of the community or the 
interests of the husband. 

The presumption of law, established by Art. 2372 C. C., is that 
every debt contracted during the existence of the marriage is a debt of 
the community. Now, as the husband is the head and master of the 
community, and as the wife is supposed to be under the influence of the 
husband, the reason of the rule has force where the estate of the wife is 
sought to be made responsible, but it ceases when the attempt is to hold 
the community responsible. When, therefore, a debt is contracted dur- 
ing the existence of the community or marriage, by the joint action of 
the husband and wife, purporting to be on her account, it must be pre- 
sumed to be either a debt of her separate estate or a debt of the husband 
and the community. If it is a debt of her separate estate, she is bound 
by the terms of her contract. If it be not such debt, then the husband, 
who is the head and master of the community, having power to bind it, 
has assented to the contract by authorizing it to be made, and he is 
bound when sued upon the same, (the wife’s liability having been denied 
by him) to show that there was no consideration for the contract. Hav- 
ing given currency to the obligation by his authorization, which turns 
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out to be no debt of the wife, he is estopped from denying that it is a debt 


of the community; and if he put at issue the consideration of such obli- 
gation, which is repudiated by the wife, he must prove such defence. 

He is not, as remarked by Toullier, in the position of a tutor, who ad- 
ministering for the benefit of the minor, has acknowledged a debt, for 
such tutor is in no situation to derive advantage from the consent which 
has been given. But with the husband, if the contract which he hag 
authorized his wife to make, does not turn out to be for the benefit of 
her estate, its advantages will belong of necessity to the husband or the 
community which he administers. How then can his simple denial of 
a nominal debt of the wife, which he has guaranteed by the hypotheca- 
tion of his property, put the creditor upon proof of the consideration ? 
If it be not a contract of the wife, it is his own contract. See Adams y. 
Cuny, 15 An. 485. Moreover, the plea of coverture set up by the defen- 
dant is personal to the wife, and does not relieve the surety, who in this 
respect may be bound beyond his principal. C. C. 3005, 2982, 3029. 

As it respects the release of the mortgage on certain portion of the 
property of the wife, we think the relationship of the defendant, Bossiere,: 
to the debt, and his denial of his wife’s liability, will prevent his admin- 
istratrix from claiming a discharge pro tanto on account of inability to 
subrogate the estate of the husband to the mortgage against all the prop- 
erty of the wife mentioned therein. As the case now stands the debt, 
except for $500 and interest, appears to be rather a debt of the husband 
than the wife, and consequently his estate cannot be prejudiced for want 
of a subrogation. C. C. 3030. 

The intervention of T. O. Stark ought to be dismissed. 

It is therefore ordered, adjudged and decreed by the Court, that the 
judgment of the lower court be avoided and reversed; and it is now 
ordered, adjudged and decreed by the Court, that the mortgaged property 
belonging to the succession of Joseph 8. Bossiere, deceased, described in 
the plaintiff’s petition, be seized and sold according to law, to pay to the 
plaintiff, Kennedy, for the use aforesaid, the said promissory note for 
the sum of seven thousand eight hundred and sixty-two dollars and fifty- 
five cents, with eight per cent. interest thereon, from the 29th day of 
April, A. D. 1853, until paid, and costs of copies and costs of suit; and it 
is further ordered, that the demand of said T. O. Stark, contained in 
his intervention, be dismissed at his costs; and it is further ordered, 
that the injunction be dissolved and the demand of said Frances Ann 
Bossiere, for the cancellation of said mortgage, be dismissed as in case of 
non-suit, it being understood that the claim of the plaintiff against her 
individually, for the use aforesaid, if any such they have, is not in con- 
troversy in this suit; and it is further ordered, that said succession of 
said Joseph S. Bossiere and said Frances Ann Bossiere pay the costs of 
both courts. 
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Same Case—On a RE-HEARING. 


Voorntes, J. Upon a careful reconsideration of this case, we have 
concluded to set aside our former decree, and reverse the judgment of 
the District Court. 

The plaintiff sues on a note signed by Mrs. Bossiere as debtor, with 
her husband’s authorization, and secured by mortgage on property belong- 
ing to both spouses. 

The husband, upon the face of the papers, is either a principal debtor, 
nor the surety of his wife. 

As between the creditor and the wife, it is obvious that it behooves the 
former to prove the consideration of the note. This he has failed to do; 
but on the other hand, the wife admits, in her pleadings, that for the 
sum of $500 there is a sufficient consideration. 

As regards the husband, it must be premised that it is not his contract, 
and that, at its date, he and his wife were separate in property. As a 
consequence, the debt cannot be charged to him as due by the com- 
munity. C. C. 2372, 2404. Nor can he be bound individually, unless he 
has made it his own debt, or unless it was, in point of fact, his own con- 
tract. But either hypothesis is repelled by the facts before us. Not 
only did the wife contract in her own name, but the act of mortgage 
specifies in what respects the debt will enure to her benefit. 

The burden of proof falls upon the husband, when he pleads want or 
failure of consideration against his own contracts; but this rule has no 
application when the contract of his wife, separate in property, is opposed 
to him. 

It is, therefore, ordered and. adjudged, that our former decree be set 
aside; that the judgment of the District Court be avoided and reversed; 
that the plaintiff do have judgment against Mrs. Frances Ann Bossiere 
for the sum of five hundred dollars, with eight per cent. per annum 
interest thereon, from the 29th day of April, A. D. 1853, till paid; that 
the property mortgaged by her, and also the property mortgaged by her 
(since deceased) husband be sold according to law to pay said amount, 
with costs; and that, in other respects, there be judgment in favor of 
the estate of Joseph S. Bossiere, deceased. 

It is further ordered and decreed, that the appellees pay the costs of 
appeal. 

Merrick, ©. J. concurring. Although I have some doubts on the 
question of law in this case, I do not wish to dissent. There is great 
equity in the case as presented by the defendant. 

Lanp, J., absent. 
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Joun L. Lupenine v. NatHan Vester, Administrator. 


The location of an Internal Improvement warrant, under the Act of Congress of the 4th September, 
1841, on land to which a valid pre-emption right existed, is void and cannot be rendered valid by a 
subsequent approval of the land to the State. Priority of right gives priority of title, in contests of 
this kind, 


A PPEAL from the District Court of Morehouse, Richardson, J. 
ve Ludeling and Slack, for plaintiff. S. G. Parson, for defendant. 

Lanp, J. This is a petitory action for the recovery of a tract of land 
situate within the Bastrop grant, in the Parish of Morehouse. The 
plaintiff claims title by virtue of the location of an Internal Improvement 
warrant by his vendor, Darcas Dinkgrave; by the selection of the land 
for the State under the Act of Congress of the United States, of the 4th 
of September, 1841, donating lands to Louisiana and other States for 
purposes of Internal Improvement; by virtue of the approval of the 
selection by the Secretary of the Interior of the United States ; and 
finally by virtue of a patent issued by the Governor of the State to him 
as assignee of Dareas Dinkgrave. The defendant claims title as admin- 
istrator and heir 6f Wiley J. Vester, deceased, under the Act of Congress 
of the United States of the 2d of March, 1851, granting préemption 
rights to bona fide settlers and house-keepers within the Bastrop grant ; 
and by virtue of a patent issued by the United States Government to the 
heirs of Wiley J. Vester, the préemptor, on the 7th day of December, 1849. 

The location of the warrant; the selection under the Act of Congress by 
the State; the approval of the selection by the Secretary of the Interior, 
and the patent by the Governor of the State, were a/l prior in date to the 
final decision on the préemption claim of Wiley J. Vester, and to the 
issue of the patent to his heirs by the United States Government. 

The priority of title exhibited by the plaintiff, gives rise to the 
principal question in the case for our decision. The plaintiff contends 
that the approval of the selection of the land was equivalent to a patent, 
and not only divested the United States of title, but of all jurisdiction 
over the question of title; and that the decision of the Secretary of the 
Interior, after such approval, rejecting the location made by Darecas 
Dinkgrave, and confirming the préemption claim of Wiley J. Vester, was 
without authority, contrary to law, null and void. 

The facts bearing upon this question are as follows: On the 9th of 
October, 1855, Vester filed his declaratory notice, that is to say, a declar- 
ation in writing of his intention to avail himself of the préemption right 
granted by the Act. of Congress on the 2d of March, 1851. This declaratory 
notice was filed in the Land Office at Monroe. On the 16th of May, 1856, 
Darcas Dinkgrave, located an Internal Improvement warrant on the land 
claimed by Vester, and contested his right to a préemption ‘under the 
Act of Congress, before the Register and Receiver of the Land Office. 
These officers were unable to agree in opinion as to the right of Vester 
to a préemption; the Register decided against the claim, and the Receiver 
in favor of it. Ona reference to the Commissioner of the General Land 
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Office, he decided on the 12th of September, 1857, the contest against 
Vester, and rejected his claim. On the 24th of May, 1858, the 
selection of the land by the State was approved by the Secretary of 
the Interior, and the fact was communicated to the Register and Receiver 
of the Land Office at Monroe, and also to the Governor of the State, who, 
on the 13th of August, 1858, caused a patent to be issued to the plaintiff 
as assignee of Darcas Dinkgrave. On the 7th of July, 1858, prior to the 
issue of the patent by the Governor, the attorney of Vester applied for 
and obtained an appeal from the decision of the Commissioner of the 
General Land Office, to the Secretary of the Interior, who, on the 25th of 
August, 1858, reversed the decision, and ordered a reinvestigation of the 
claim by the Register and Receiver at Monroe. On the reinvestigation 
of the claim, the Register concurred with the Receiver in the opinion, 
that on the evidence before them, Vester was entitled to a préemption right 
under the Act of Congress of the 2d of March, 1851; and again reported 
the claim to the Commissioner of the General Land Office, who, ad- 
hering to his first opinion, referred the case to the Secretary of the Interior 
for a final decision. On the 31st of March, 1859, the Secretary confirmed 
the préemption claim of Vester under the Act of Congress of the 2d of 
March, 1851; and on the 7th day of December, 1859, a patent was issued 
to his heirs by the President of the United States. 

In addition to these facts, two others of prominent importance must be 
stated, and considered in passing upon the conflicting titles of the parties. 
The first is, that the land in dispute, in common with other lands em- 
braced in a descriptive list of selections reported to the Secretary, was 
approved by him to the State, subject to all the legal rights of third 
persons existing at the date of the appeal; and the second fact is, that 
the appeal itself was made to the State, in ignorance of the existence of 
the préemption claim of Vester. 

On the facts above stated, the question is presented, whether the Sec- 
retary of the Interior could rightfully entertain jurisdiction, after his 
approval of the selections by the State, of the claim of Vester, and award 
the land to him, on the appeal from the decision of the Commissioner of 
the General Land Office. 

The approval was not only made in error, as to the claim of Vester, 
but was made subject to all valid legal existing claims to each and every 
tract of land embraced in the descriptive list, whether such legal claim 
was evidenced by a prior patent or not. It was made subject to existing 
préemption claims, although inchoate and dependent on the action of 
the Land Department for their perfection; and, in this form, was accepted; 
and thereby determined the rights of the State. And it is evident that 
under the approval thus made, the State acquired no title whatever to 
any of the lands embraced in the list, to which there existed at the time 
a valid right of préemption, and to which the préemptor afterwards 
asserted his right in pursuance of law; for in all such cases, by the very 
terms of the approval, the legal title was withheld from the State. Now, how 
can it be said, that the approval was a vatent to the State, for the land 
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in dispute, when by the terms of the approval, the legal title was with- 
held, for the benefit of the préemptor, Wiley J. Vester? A patent is an 
instrument by which the legal title, or fee simple, is passed from the 
Government; and when in a given case, the legal title is withheld, there 
is no patent, or anything equivalent to it. Under the terms of the 
approval, the legal title to the land to which the préemption claim of 
Vester attached, remained in the United States Government, subject to 
the jurisdiction vested in the Secretary of the Interior, for the disposal 
of such claims in the last resort. 

The question of jurisdiction came before the Secretary of the Interior, 
on a protest filed by the plaintiff against any proceedings on the appeal 
taken from the decision of the Commissioner of the General Land Office 
against the préemption claim of Vester. The Secretary decided the ques- 
tion against the plaintiff, and held that he had jurisdiction of the claim 
on the appeal. He also held that the location of an Internal Improve- 
ment warrant, under the Act of Congress of the 4th September 1841, of 
land to which a valid: préemption right existed, was void, and could not 
be rendered valid by a subsequent approval of the land to the State. In 
this opinion we concur; for it is entirely in harmony with the doctrine of 
the case of Ellis v. Old, recently decided by us; in which we held, that 
priority of right gives priority of title, in contests of this kind. 

The plaintiff contends in the second place, that Vester hal lost his 
right of appeal; first, by his acquiescence in the decision of the Commis- 
sioner; secondly, by his abandonment of his claim to the land; and third- 
ly, by reason of the decision having become res adjudicata before the 
appeal was taken. As the right of Vester to an appeal was granted by 
law; and as there was no limitation as to time imposed upon the exercise 
of the right, the decision of the Secretary of the Interior on the point is 
final, and cannot be reviewed by us. 

The plaintiff contends in the third and last place, that Vester was not 
entitled to a préemption right upon the evidence adduced before the 
Register and Receiver of the Land Office at Monroe, and on which the 
decision of the Secretary of the Interior is founded. As these officers had 
authority to pass upon the préemption claim of Vester; and as there is no 
allegation of error, charge of fraud, or other ill practice against him in 
the proceedings before the Land Department, the decision of the Secre- 
tary of the Interior is final between the parties, and cannot be disturbed 
on the evidence which was before him. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the lower court be avoided and reversed; and it is now ordered, adjudged 
and decreed; that there be judgment in favor of the defendant, the ad- 
ministrator of the succession of Wiley J. Vester, deceased, with costs in 
both courts. And it is further ordered and decreed, that certified copies 


of the opinion and decree in this case be forwarded by the clerk of this 
court to the parties or their attorneys; and that each party have a delay 
of thirty days from the date of said service, to file his application for a 
re-hearing in this case. 
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ABSENTEE. 


An absentee is a person who has resided in the State, and has de- 
parted without leaving any one to represent him. 
The State v. the Judge of the Second District Court of N. O., 390. 
A person who leaves his domicil for a temporary sojourn in another 
4 State is not an absentee, if there are persons at his dwelling on 
7 whom service can be made in conformity with Art. 189 of the 
C. P., or if he léaves a duly authorized mandatory to represent 
him. Ibid. 


The plaintiff in execution who undertakes to appoint a curator ad 
hoc to represent the defendant, should be ready to prove his ab- 
sence or other sufficient cause for the appointment. Ibid. 

See PRESCRIPTION. 
See Mortaaae. 





ACCOUNT. 
See ExecuTors AND ADMINISTRATORS. 
See Act, PrrvaTE AND PuBLic. 
See Husspanp AND WIFE. 

ACTION. 


Where there are several joint obligees, an action to enforce the contract 
cannot be maintained in the name of one of the obligees only. 
It is a joint right of action which can only be exercised in a suit 
jointly instituted by all the obligees. Alling v. Woodruff et al, 6. 
Where an obligation is incomplete for want of the signatures of some 
of the parties who were to become jointly liable with those who 
signed, no action can be maintained on it. 
Fish v. Levine et als, 29. 
The mere promise of a debtor to pay his creditor out of a particular 
fund when collected, does not operate a transfer of the fund to the 
creditor, and vest in him a right of action for its recovery. 
Connelly v. Harrison & Co., 41. 
The want of proper parties for a final decree may be brought to the 
notice of the Court at any time. The Court will ever notice it, ex 
officio, without a formal motion to dismiss. 
The Belleville Iron Works Company v. Its Creditors, 77. 
Per curiam: It does not appear to us that a person not a party to 
an agreement, nor representing real property to which it has rela- 
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ACTION, (Continued.) 


tion, can maintain an action upon it, unless there is an express stipu- 
lation in his favor, or one which results by a manifest implication. 
Gillis v. Nelson and Donelson, 275. 


A party cannot claim the payment of his demand out of the proceeds 


of the sale and-also require that the sale shall be set aside 
and the land sold de novo for informalities in the sale. The plain- 
tiff is not allowed to cumulate several demands in the same action, 
when one of them is contrary to or precludes another. 
4 Ouliber v. His Creditors, 287. 

See ATTACHMENT. 

See PRESCRIPTION. 

See INSOLVENCY, ETC. 

See MortTGaae. 


ACTION, PETITORY. 


In a petitory action the plaintiff must succeed on the strength of his 


own title, and not on the weakness of the adverse title. But where 
a party obtained a quit claim by falsely and fraudulently attributing 
to himself certain rights, this Court will interfere and correct the 
error. It has been repeatedly decided in the Supreme Court of the 
United States, as well as by this Court, that persons who obtain 
patents by a suppression of a part of the facts of the case will not 
be permitted to derive any benefit thereby, but that such patents 
will inure to the parties entitled to recover the lands thus patented. 
Per curiam, we can see no good reason why the principle should 
not be extended to the case of a person obtaining a title in his own 
name, by fraudulently basing his demand on the habitation and 
cultivation of another, when the equitable right of the latter would 
otherwise be without remedy. Cannon v. White, 85. 
See PRESCRIPTION. 


ADMINISTRATORS. 


See Executors and ADMINISTRATORS. 


ADMISSIONS. 


See EvmpENce. 
See CoRPORATIONS. 


AGENT AND AGENCY. 


See Principat and AGENT. 


APPEAL. 


The appellant is not required to look beyond the record, and cite, 


on appeal, persons who were not parties to the judgment appealed 
from. . Fish v. Johnson, Levine et als., 29. 


The failure to make a garnishee a party to an appeal taken from a 
judgment rendered in favor of third persons claiming by interven- 
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tion the funds in the hands of the garnishee, is a sufficient ground 
upon which to dismiss the appeal. 
Reese & Ellis vy. Couyers & Co., 39. 





Where a married woman, who has been assisted and authorized by 
her husband in bringing a suit, is cited alone in appeal, her hus- 
band not being mentioned in the citation of appeal, it is insufficient. 

Ibid. 


‘Where the certificate of the clerk of the inferior court showed that 
documentary and record evidence which the parties were to furnish 
was not embraced in the transcript, because it was not furnished to 
the clerk, and a portion of the omitted evidence was offered by the 
appellant— Held: That the appellants were in fault for not furnish- 
ing a complete record, and on motion of the appellee, the appeal 
was dismissed. Clarke & Co. v. Gormley et al., 40. 


Where the party who injoins the execution of a judgment is the de- 
fendant in execution, the amount in dispute, and not the value of 
the property seized, determines the jurisdiction of the Supreme 
Court, and the appeal will be dismissed if the amount in dispute is 
less than $300. Bruneau v. Haughton et al., 47. 





Where the defendants were charged with the management of the 
partnership affairs, an ex parte order of the court, which takes the 
business out of their hands and places it under the control of a re- 
ceiver, may cause them irreparable injury, and is an interlocutory 
order from which an appeal will lie. C. P. 566. 

Martin et al. v. Blanchin et al., 83. 


Where a record contains a bill of exception, the appeal can be main- 
tained although the clerk does not certify that the record contains 
all the evidence adduced on the trial. C. P. 896. T bid. 


Where defendants were sued jointly and answered jointly, and an 
appeal was granted to both, on a motion in open court, made in the 
name of both, by their counsel of record, and the counsel signed 
the bond of appeal, as principal, in the name of his clients—Held: 
That such an appeal and such a bond is sufficient. 

; Widow Barnabe, f. w. c., v. Mrs. Snaer et ux., 84. 

‘ The clerk’s certificate to a record of appeal is good if stated as fol- 

| lows: ‘‘I do hereby certify that the foregoing fifty-six pages do 
contain a true and correct transcript of all the documents filed, tes- 


timony and evidence adduced, and all the proceedings had upon 
the trial of the suit.” T bid. 


Upon a motion to dismiss an appeal from a judgment rendered after 
answer filed, upon the ground of imperfection in the attestation of 
the record by the clerk—Held: That in this form of appeal, the 
clerk should certify unqualifiedly that the transcript contains all the 





INDEX. 


APPEAL, (Continued.) 


testimony adduced. If the clerk cannot so certify, and there has’ 
been no statement of facts prepared, no bill of exceptions or special 
verdict taken, and no assignment of errors filed, the appeal must 
be dismissed. Watson, v. Jones, 98. 


The act of the District Judge in granting an order of seiztire and 
sale is a judicial act from which an appeal will lie; and such order 
may be reviewed in this Court. It may be addressed to a levee 
tax collector for levee dues. ‘ 

Board of Levee Commissioners vy. Marks, 111. 


Sureties on an attachment bond are not parties to the suit, stricti 
juris, and need not be made parties to an appeal. 
Patten, Lane, Merriam & Co. v. Powell & Brother, 128. 


The general rule which requires that all parties interested in main- 
taining the judgment appealed from must be made appellees to the 
appeal, is limited in its operation to the parties to the suit, and 
does not extend to third persons interested in the judgment as 
rendered. Tbid. 


Third persons may appeal from a judgment when they allege that 
they have been aggrieved by it, but the law does not require the 
appellant to make them (when not parties to the cause) appellees, 

Ibed. 


Where defendants take separate appeals and file distinct bonds, one 
transcript will suffice. A doubtful error in the record, not essen- 
tial, will not be sufficient ground for dismissal. 

Baham vy. Langfield et al., 156. 


Where parties arrested for an offence punishable at hard labor ap- 
peared and waived the examination before the magistrate, where- 
upon the prosecuting witness—the magistrate refusing to force them 
to an examination—obtained from the District Court a writ of man- 
damus peremptorily ordering the magistrate to compel their ap- 
pearance and examination, from which order the prisoners sought 
an appeal which was refused— Held: That under the Constitution the 
Supreme Court has appellate jurisdiction of questions of law in 
criminal cases where the offence charged is punishable with im- 
prisonment at hard labor. 

The State on the relation of John Sheldon et al., 159. 


An appeal may be taken from a final decision of the District Court 
on any collateral question of law raised in a case on which the 
Supreme Court has appellate jurisdiction. Ibid. . 


An appeal bond is defective unless given in favor o all the parties 
interested in the judgment appealed from, and the appeal should 
be dismissed. Zeigler & Marcy v. Hunter et al., 165. 
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Objections to the ruling of the Judge a quo cannot be made on ap- 
peal, if not made in the court below, and excepted thereto. 
Stewart v. Harper, 181. 


The right of deciding into the sufficiency of the surety on an appeal 
bond, and of deciding whether the appeal shall be suspensive or 
devolutive, is exclusively within the province of the court from 
which the appeal is taken. Mrs. Perilliat v. Fernandez, 192. 


This Court is only seized of jurisdiction to amend the judgment as 
between appellant and appellee: not as between the appellees. 
Lallande v. McRae, 193. 


See Homericu v. Hunter et als., 179, where this decision is re-affirmed. 


In cases involving questions of fact, and where, usually, the evi- 
dence does not fully concord, no damages, as for a frivolous ap- 
peal, can be allowed. Austin & Mec Williams v. Moore, 218. 


Where judgment was rendered for a certain sum of money, and also, 
for the delivery of a note—Held: That the suspensive appeal bond 
must be sufficient in amount for both, or the appeal will be dis- 
missed. Maria Kelly et ux. v. Lehman et al., 251. 


No amendment can be allowed in an answer to an appeal which is 
not made in the court a quo. 
Spiller d& Allen v. Their Creditors, 292. 
The failure of the clerk to issue, or of the Sheriff to make, the ser- 
vice of citation of appeal; or the neglect of the latter to make his 
return, cannot be attributed to the appellant; who, in such a case 
will be allowed further time to cite the appellee 
Nelson v. Beard et als., 304. 


This Court will not examine cases of mixed law and fact in criminal 
matters. State v. Hooten, 308. 


The article 888 of the Code of Practice only applies as between appellee 
and appellant, and not as between two appellees. 
Porche v. Lang et al., 312. 


It is no good ground for a dismissal of an appeal that garnishees were 
not made parties thereto. It does not in any wise affect their 
rights, being neithér for nor against them. 

Barner v. Gorden, 324. 


No appeal can be entertained in this Court to revise that which has 
already obtained the force of the thing adjudged upon a former 
appeal. Tufts & Hobart et als. v. Casey, 336. 

An appellant has the right to withdraw his appeal, on motion, at 
any time before the appellee has been cited; and in such a case 
he may renew it according to that article and article 593, within 
a year if he resides in the State, or two years if he be absent there- 
from. White v. Maguire et al, 337. 











APPEAL, (Continued.) 


From the moment when the citation of appeal is served on the 
appellee, the appellant cannot withdraw his appeal; aud whether. 
the appellee obtain the rejection of the appeal by producing the 
record from the court below, or prosecute execution on the judg. 
ment appealed from, on the certificate of the Clerk that the record 
has not been brought up by the appellant (within three days after 
the time allowed him to file the record) the appeal shall be con- 
sidered as abandoned, and the appellant shall not afterwards be 


allowed to renew it. Succession of Benjamin Andrews, 340. 
Where the record shows that there was no answer or judgment by default 
against one of the sureties, and is otherwise defective, the case will 
be remanded for further proceedings. 
The City of New Orleans v. Odier & Co., et «/, 357. 
The Judge, in granting an appeal demanded, shall state the »mount of 
surety to be given by the appellant, and the day on ».hich the 
appeal shall be returned. 
State v. The Judge Seeoie * ‘strict Court of N. O., 371. 
Where a suit was commenced by attacluent, intervenors claimed cer- 
tain rights, and their intervention was dismissed, and thereupon 
said intervenors in open court appealed—Held: That as they gave 
the bond only in favor of plaintiff, the appeal must be dismissed; the 
defendant must be named as an obligee thereon. He was a neces- 
sary party to the proceeding in the lower court and equally so to 
the appeal. Allen v. Rodgers, 372. 


Where a rule is taken to set aside an order of seizure and sale, and 
dismissed—Held: That where the plaintiff assented to the rule by 
going to trial, without objection, on its merits, the time occupied 
by such proceedings interrupts the delay allowed by law to the 
defendants to prosecute a suspensive appeal. Abrams v. Jay, 373. 


Where a transcript is incomplete by the fault of the plaintiff and 
appellee, who has withdrawn the instrument on which was founded 
the action, and which was annexed to and made part of the peti- 
tion, the cause must be sent back for a new trial. " 

Hagan v. Cox, Syndic, 374. 

Where equity seems to require it, the case will be remanded for a new 
trial. Lanfear v. Harper, et als, 382. 


Where the record of appeal contains neither bill of exception, nor 
assignment of errors apparent on the face of the record, and other 
proceedings are regular, the judgment of the Court a quo will not 
be disturbed. The State v. Cassidy, 389. 


A party may appeal from all interlocutory judgments when such judg- 
ments may cause him an irreparable injury. 
Pierce v. The City of New Orleans, 396. 














APPEAL, (Continued.) 


Tt is the sum demanded and not the amount of the judgment rendered, 
which gives this court jurisdiction. 
LeBlanc v. Pittman & Barrow, 430. 


A plaintiff may remit a portion of his demand before judgment, even 
with the design of depriving the Supreme Court of its appellate 
jurisdiction. Ibid. . 


In all matters not appealable, the inferior courts are presumed to have 
decided according to law, and such judgments cannot be distin- 
guished, as to their validity, from those of this court. Ibid. 

Where this court has jurisdiction for one purpose, it has for all facts 
embraced in the record. Ibid. 

See MortGaGes. 

See PRAcTICcE. 
APPOINTMENT. 

See Pusiic OFFICERS. 





ARBITRATION. 


See JUDGMENT. 


ARREST. 


See DAMAGES. 


ASSESSMENT. 
See TAXEs, ETC. 


ASSESSOR. 
See ExEcuTIon. 


ATTACHMENT. 


The bond given by an intervenor claiming property attached in a suit 
between other parties, is a substitute for the property attached 
with regard to the plaintiff in the attachment, but not as to third 
persons claiming title to the property attached. 

Mrs. White et al. v. Hawkins et al., 25. 


Where property had been attached and bonded by an intervenor claim- 
ing title to it, and after judgment against the defendant in attach- 
ment, a suit being instituted against the intervenor by a third 
party claiming the property, the defendant cited in warranty the 
plaintiff in attachment—Held: That the liability of the intervenor 
in the attachment suit on his bond having become fixed by fhe 
judgment, plaintiffs could not be held liable in warranty. bid. 


A judgment creditor garnisheed a third person who had funds in his 
hands belonging to the defendant in execution; but it appeared 
that prior to the commencement of the proceedings in garnish- 
ment, the judgment debtor had given an order to his attorney upon 
the garnishee for all funds belonging to him in his hands, that this 
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ATTACHMENT, (Continued.) 


order had been accepted, and it further appeared that the attorney 
was, upon the collection of the funds, to pay them over to the 
creditors of his principal, and that he had so informed the credi- 
tors—Held: That the attorney to whom the order was given, being 










































nothing more than the agent of the judgment debtor, the acceptance 

of that order by the garnishee was merely an acknowledgment of a 

préexisting obligation to pay to the judgment debtor the money 

in his hands; that it created no obligation in favor of the creditors, 

and that as the judgment debtor still had the money under his 

control, it was subject to attachment at the suit of a judgment 
- creditor. Connely v. Harrison & Co., 41. 


Vessels and steamboats, employed in navigation in and out of the 
waters of the State, are like other property, subject to the law of 
attachment for debts not yet due. 

Nimick, McClosky & Co. v. Louisiana Tehuantepec Co., 46. 

Where defendant in attachment makes a prima fucie showing that he 
did not intend leaving the State permanently, and his adversary 
does not rebut this proof—Held: That the acts and declarations of 
the former were properly admitted. 

P Rhodes et als. v. Myers, et als., 398. 

Sureties on an attachment bond cannot be allowed to gainsay the reci- 
tals of their bond, after their liability had been fixed by the judg- 
ment and return of execution against their principals. 

Price, Converse & Smith v. Kennedy & Co.. 78. 

Where a third person in whose possession property of the defendant is 
attached, intervenes in the suit and bonds the property, his liability 
on the bond will be irrevocably fixed by a final judgment against 
him, in the same manner as the defendant himself would have 
been bound if the property had been released on a bond executed 
by him. Wright ¥. Oakey, Hawkins & Co., 125. 

A third person for whose advantage a stipulation is made is entitled to 
an equitable action to support the stipulation; and where the pro- 
ceeding against the surety on a bond for the release of property 
attached is not by rule under the Act of 1839, but by a direct action 
on the bond, the assignment of the bond to the plaintiff by the 
Sheriff is not essential. Ibid. 

Where intervenors gave a bond conditioned to satisfy any judgment 
that should be rendered against them, where they bonded prop- 
erty attached by the plaintiffs, on which they claimed a privilege 
as vendors—Held: That the plaintiffs cannot recover unless they 
show a breach of the condition of the bond; and they cannot show 
a breach of the condition, unless they show a judgment against 
them. Yale Jr. & Co. v. Hoopes & Co., 311. 

See APPEAL. 













































ATTORNEY AT LAW. 
See ConTRACT. 


BANKRUPTCY. 
See INSOLVENCY, ETC. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


The general denial admits the signature of the party sued as endorser 
‘of a promissory note, but leaves open every other legal defence. 
Miller v. Whitfield, 10. 
An endorser residing in the city where the note was protested, is 
entitled to notice of protest in person at his domicil; and where 
there is nothing to show that such domicil might not have been 
found on diligent enquiry, a note addressed to the endorser through 
the Post Office is insufficient. 
Ibid. 


The acceptor of a bill, when sued by the payee, has a right~to call the 
drawee of the bill in warranty, in the case where the drawee is 
requested to pay not unconditionally, but in accordance with a 
contract, and he has been notified by the drawer because the con- 
sideration of the draft had failed. 





Gilman v. Pilsbury, 51. 


When cited in warranty by the drawee, the drawer may plead the 
failure of consideration as a defence to the suit. 
Ibid. 
Where the defence against a promissory note was, that plaintiff was 
not the bona fide holder of the note, that it belonged to the en- 
dorser, and had been transferred to plaintiff for the purpose of 
depriving defendant of a good defence which he had against the 
endorser, namely, that the note had been given without considera- 
tion, and merely for the accomodation of the endorser, who was 
also payee—Held: That if this plea be true, the endorser would be 
liable to defendant for the reimbursement of whatever defendant 
was obliged to pay on the note; that this eventual obligation 
towards defendant created on the part of the endorser a direct 
interest in the event of the suit, and that, at least until defendant 
y released the endorser from liability over to himself, he could not 
be allowed to testify in the cause. 
: Price v. Emerson, 95. 


Defendant’s cause of action in such a case against the endorser would 
only date from the day of his condemnation to pay the note. 
Ibid. 


Where a drawer gives two endorsers as co-sureties, the one that en- 
dorses first is liable to the other for the whole debt. 
Connelly v. Bourg, 108. 
59 
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BILLS OF EXCHANGE, &c., (Continued. ) 
Accommodation paper is governed by the same rules as other paper, in 
regard to endorsers. 
Ibid. 
Strong evidence is required to vary the legal liability of endorsers as 
fixed by the lex mereatoriv. 
lbid. 
The testimony of the drawer of a draft in a suit against himself and first 
endorser, to the effect that the paper was accepted for their ac- 
commodation, is insufficient to charge the endorser. It is clear 
that such imperfect proof, tending to avoid the very promise of the 
drawees, implied by the acceptance in favor of the payee, could not 
have the effect of defeating the action. 
Driver & Pierce vy. Miller and Kirk, 131. 
When a party endorses a note after its maturity, he is bound only on 
the same condition of demand of payment and notice of non-pay- 
ment as any other endorser. 
McCall v. Witkouski, 179. 
The fact that a party in an original act against the signers of a promis- 
sory note in which a judgment of non-suit had been rendered, had 
sued them all as makers, does not estop him in a subsequent action 
against one of them from alleging that he had signed as surety on 
the note for the others. 
Smith v. darrell, 190. 
Where a party by his original petition claims judgment ix solido against 
several makers of a promissory note which in its form is merely a 
joint obligation, may by an amendment allege that one of the sign- 
ers intended to bind himself as surety at the time of affixing his 
signature. 
Lbid. 
The second endorser of a promissory note, put into the hands of the 
plaintiff as collateral security for a greater amount than the sum 
advanced, is equally bound with the payee to a depositary, for the 
money lent upon it, with interest; and would have been bound to 
any bona fide transferree of the note before maturity, by allowing 
his endorsement to be put in circulation. 
Jones v. Byrne, 202. 
In asuit between accommodation endorsers of a promissory note, where 
the second endorser sought to render the maker and first endorser 
liable to him in solido after payment of the note, and the first 
endorser alleged that he and the second endorser had signed the 
note as co-sureties:—Held: That the maker was a competent wit- 
ness to establish the contract of guretyship between the endorsers 
of his note for his own accommodation. 


Hacket v. Lenares et al., 204. 















BILLS OF EXCHANGE, Xc., ( Continued. ) 


In a suit between the endorsers of a promissory note, the fact that the 
second endorser was the endorser of a préexisting note for which 
this note was given in renewal, does not affect the liability of the 
tirst endorser on the note in controversy. 


Ibid. 
Neither the rendition of an account, nor giving of notes, can prevent 
the defendant from showing errors and inquiring into the consid- 
} eration of the notes in a suit against him. If he had made pay- 
| ment, with a full knowledge of the errors, it would have been con- 
sidered voluntary, and the money could not have been recovered 
back under the law then in force after the expiration of one year. 
Payne & Harrison vy. Waterston, 239. 
The addition of usurious interest was a forfeiture of the entire interest, 
and the controversy must he decided by the law in force at the date 


of the note. 
Tbid. 


A bill of exchange was put in circulation before its maturity; was pro- 





tested five days after it had become due, and was transferred to 
the plaintiff after its dishonor. The evidence also showing that the 
weceptors had failed before the maturity of the note, and that the 
transferrers of the plaintiff had likewise suspended before the trans- 
fer. It appearing further that the acceptors had, prior to the ma- 
turity of the bill, disposed of land scrips amply sufficient to cover it, 
(the bill being based on land scrips in the hands of the acceptors) ; 
and that the bill had been made for the accommodation of the ac- 
ceptors, although this last circumstance was not known to the 
plaintiff and his transferrers:—Hel/: That the drawer was entitled 
to a seasonable notice, and is, therefore, by its omission, discharged. 
Scott v. McCulloch, Adm’r, 242. 

When a note bears interest from maturity, the interest begins to run 
from the day of payment specified, without allowing for days of 
grace. 


Letchford & Co. vy. Starns, 252. 


4 


When a note is made payable at a particular place, it is not necessary 
to allege or prove, in an action against the maker, that a demand 
for payment was made at the place designated in the note, to en- 
able plaintiff to recover. 

Ibid. 
See PRESCRIPTION. 
See INTEREST. 
BONDS. 
See PRACTICE. 
See APPEAL. . 
See Execurors anp ADMINISTRATORS. 





SEE Courts. 
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BROKERS. 
SEE PRINCIPAL AND AGENT. 


CERTIORARI. 


No certiorari can issue in cases where no appeal can be taken. 
State v. Recorder of Second District of N. O., 164. 
Where a motion for a continuance, affidavit and bill of exception have 
been lost, and the record is consequently defective, tne case will be 
remanded for a new trial. 
A Abat & Générés v. Harris, 183. 


CITATION. 
See PLEADING. 


CLERKS OF COURTS. 


Clerks of District Courts throughout the State have co-equal powers 
with the Judges thereof to issue commissions; to take testimony. 
Cannon v. White, 85. 





The Act of 1855, section 9, prescribes that ‘‘ no account shall be homo- 
logated by the clerk of the court until it shall have been duly noti- 
fied at least thirty days in the manner required by law.” 

. Succession of Joel Foster, 305, 
See APPEAL. 
See ComMISSION. 


COLLATION. 
See SuccEssIons. 


COMMISSIONS. 


Where a commission to take testimony in another State is directed to a 
particular commissioner, there is no necessity for proof of his 
official character in order to authenticate his return. 

Morrison v. White, 100. 


Where the introduction in evidence of answers to interrogatories taken 
under commission out of the State is objected to, upon the ground 
that the certificate is illegal, the party objecting must set forth dis- 
dinctly the illegalities complained of, otherwise the objection will 
not be noticed. 

1 bid. 

Where a special commissioner is designated by the court to take testi- 
mony under a commission out of the State, the seal of office is not 
required to the authentication of his return. T bid. 

Where a commission to take testimony in another State is executed by 
an individual named in an agreement of the parties annexed to the 


commission, the individual thus designated is a special officer of 
the court, and no proof of his official capacity is necessary. 
Tbid. 
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COMMISSIONS, (Continued. ) 


Where the interrogatories and cross-interrogatories have been severally 
answered by each of the witnesses, it is not necessary that the 
return should show that they have been read to the witnesses. 

Ibid. 


It is not necessary that the return should show by whom the answers 
of the witnesses were reduced to writing. Ibid. 


Where, by an agreement entered into by the counsel on both sides, 
- which appears in the margin of a commission, a party has been 
named to take testimony, although he has not been named in the 
commission, his authority.to execute the commission cannot be 
questioned. ~ [bid 


Where the acknowledgment of an act of sale from another State was 
objected to as evidence, upon the ground that it did not appear 
from the act that it was executed and signed within the jurisdic- 
tion of the officer attesting it—Held: That the capacity of the officer 
to receive acknowledgments being admitted, it is not material that 
the act should show where it was executed and signed. 





Ibid. 
The issuance of a commission by a deputy clerk to take testimony, 
when it is ordered by the court, is a ministerial act, and when exe- 
cuted is properly received by the court. 
Rhodes et als. v. Myers et al., 398. 
See EvipEnce. 


COMMISSION. 
See New ORLEANS. 


COMMON CARRIERS. 


The defendant was a common carrier; and, as such, he was responsible 
for the baggage of passengers. A loss suffered in consequence of 
the fault of the defendant’s servant must be made good. 

Blossman et als. vy. Captain Hooper et als., 160. 


Where by a contract, a common carrier undertook to deliver certain 
merchandise at a particular point, for a certain price, and it ap- 
peared that the goods were only carried a part of the distance and 
that the shipper was obliged to pay, in addition to the full freight 
paid the carrier, a freight to other carriers for transporting the 


ae 


goods the remainder of the distance carried by the original con- 
tract— Held: that the extra charge thus incurred, was apparently a 
damage incurred by the failure of the first carrier to comply with 
his contract, and, as such, fell within the article 3204 Civil Code— 
giving the shipper a privilege on the vessel in which the goods 
were shipped and a right to the writ of sequestration. 

White et al. v. Steamer Kate Dale et als. ; 172. 
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COMMON CARRIERS, (Continued. ) 


The defendant undertook to transport for the plaintiff a car-load of live 
stock. It was bound to furnish a suitable and safe car, and it is 
responsible for any loss arising from neglect of duty in this parti- 
cular. The mere presence of the owner did not lessen this respon- 
sibility if he had no power over the train, nor right to make any 
change in the disposition of the cars, which-were necessarily under 
the control of the agents of the Company. 

Peters v. The N. O. J. & G. N. R. R. CO., 222. 


COMMUNITY. 


A Sheriff sale of community property, under a judgment of an individ- 
ual debt of the surviving spouse, does not divest the undivided 
half-interest of the heirs of the deceased sponse. 

Waring et als. v. Zuntz, 49. 


The right of the survivor in community to claim the usi!-uct of the 
deceased spouse’s interest in the community property is coupled 
with the obligation to furnish security in favor of the heirs. 

lbid. 


Where the property belonging to the community has been purchased at 
a Sheriff sale, under a judgment rendered on an individual debt of 
the surviving partner in community, the minor heirs of the deceas- 
ed partner are entitled to a judgment in revendication, without any 
alternative or conditional allowance. 

1 bid. 

Where a man, married for the second time, purchases property belong- 
ing to the community which existed between himself and first wife, 
at a sale to effect a partition between himself and the heirs of his 
wife—such property, unless he explain himself differently at the 
tim of the epurchase, will fall into the community then existing 
between himself and second wife. 


Chapman vy. Woodward. Tutor et al., 167. 


The neat proceeds of a crop growing, but ungathered at the time of the 
death of one of the sponses, belongs to the community. 
Tbhid. 
The heirs of a deceased spouse are entitled to receive one-half of the 
fruits and revenues of the community property from the survivor, 
when such survivor is not entitled to the usufruct. 
Tbhid. 


The charge for such fruits and revenues accruing before a second 
marriage is against the separate estate of the survivor; but that 
aecruing after a second marriage is against the community arising 
from such second marriage. 


lhid. 
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COMMUNITY, (Continued. ) 
In actions of partitions involving a settlement of claims or accounts, no 
prescription is applicable except that which is a bar to the partition 

itself. 





Ibid. 
The paraphernal property which is not administered by the wife, 
separately and alone, is considered to be under the management of 
the husband, ec. 
Collins, Widow ‘Tlon, v. Babin et al., 290. 


The wife who took an active concern in the effects of the community, 
cannot renounce the same. 
lbid. 


Acts which are simply administrative or conservatory, do not come here 
under the denomination of active concern. 

af Tbid. 

Where the wife takes an active part in the effects of the community— 
Held: That she has shown a tacit acceptance of the same, and the 





consequence of her acts is to render her responsible for one-half of 
the claims on the community. Neither can she, after having thus 
fixed her liability, be exhonorated by simply producing letters of 
tutorship and an inventory. 

Ibid. 


The presumption of law established by Art. 2372 C. C. is, that every 
debt contracted during the existence of the marriage is a debt of 
the community. 

Kennedy v. Bossiere, 445. 


When a debt is created during the existence of the community or mar- 
riage by the joint action of the husband and wife, purporting to be 
on her account, it must be presumed to be either a debt of her 
separate estate, or a debt of the husband and the community. 

Thid. 


=] If the contract is not that of the wife, it is that of the husband. The 


burden of proof is on the plaintiff to show that it is that of the 


ey hated 


wife. 
Ibid. 
A plea of coverture is personal to the wife, and does not relieve the 
surety, who, in this respect, may be bound beyond his principal. 
Ibid. 


Where husband aad wife are separate in property—Held: That a con- 
tract made by the former cannot be charged to him as due by the 
community; nor can he be bound individually, unless he has made 
it his own debt, or unless it was, it point of fact, his own contract. 


Tbid. 
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COMMUNITY, (Continued. ) 


The burden of proof falls upon the husband, when he pleads want or 
failure of consideration against his own contracts; but this rule has 
no application when the contract of his wife, separate in property, 


is opposed to him. 
Ibid. 


See Husspanp & WIFE. 
See EvipEnce. 
COMPENSATION. 

When the debt, which the defendant offers in compensation of that 
which the plaintiff claims, is of a less amount than the one de- 
manded, compensation only takes place for that amount, and 
judgment must be given in favor of the plaintiff for the surplus; 
the defendant must pay the costs, unless he shows that he has made 
a real tender of such overplus, at the time and in the manner pro- 


vided by law. 
Stewart v. Harper, 181. 


Compensation is of three kinds: legal or by operation of law; compen- 
sation by way of exception; and by reconvention. Ibid. 


COMPROMISE. 

A compromise has between the interested parties the force of the thing 
adjudged. It may be rescinded by a direct action, for error in ¢al- 
culation, error in the person or matter in dispute, for fraud or for 
duzess. But it cannot be attacked for error of law or for lesion. 

*Adlé v. Prudhomme and wife, 343. 
See PLEADING. 
CONFLICT OF LAWS. 

The effect of an act passsed in another State to take effect in this, 

must be governed by our own laws. 
Gauze y. Bullard, 107. 
CONSIDERATION. 
See Brits or ExcHanGe, Xc. 
CONSTITUTION. 
See Pusiic OFFICER. 
CONTRACTS. 

Incapacitated persons, when seeking to be relieved from the effects of 
engagements contracted by them in fraudem legis, are entitled to 
show the real nature of the transaction; and persons so incapaci- 
tated are not bound to produce a counter-letter, but may use parol 
evidence to invalidate the contract. 

Mrs. Leblanc v. Bouchereau, 11. 


Where a contract was made, purporting to be a sale of a slave by a mar- 


ried woman, and it appeared that she retained possession of the 
slave for some time after the sale;—that the price was inadequate; 
that the saie was redeemable; that the very instrument itself showed 
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CONTRACTS, (Continued. ) 


that the price was not paid in presence of the notary or of the wit- 
nesses, although the stipulation was for a cash sale; and lastly, that 
the so called vendee was the creditor of her husband—Held: That 
this was not, in reality, any contract of sale between the parties. 
Redeemable sales, unaccompanied by delivery of the thing sold, of 
which the considerations are inadequate, courts are bound to con- 
sider, without sufficient evidence to the contrary, as contracts for 
which the thing nominally sold stands as security, and nething else. 
T bid. 


In such a case as that just mentioned, the married woman would be en- 
titled to the value of the services of her slave from the moment that 
she afterwards became dispossessed by her nominal vendee. 

T bid. 


Courts are bound to give legal effect to all contracts, according to the 
true intent of all the parties. 
McKie & Co. v. N. O., Jackson & G. N. R. R. Co., 79. 


Per curiam. The policy of our law is to discountenance all restraints 
upon the rights of the owner of property to use and dispose of the 
same as he shall think fit. 

Ford v. Danks, 119. 


The owner of a building is not personally liable to a sub-contractor who 
has been employed by the contractor in making additions or works 
upon the building. 

Pelanne v. Coudreau, 127. 


The contract between the owner and contractor, while it is not binding 
on the sub-contractor, may still be used in evidence to show in 
what capacity the former was acting. 

Tbid. 


The Act of 1855 has not fixed the amount to be paid to teachers in the 
Public Schools, and where there is no contract, they can recover on 
a quantum meruit. 
Offut v. Bourgeois et als., School Directors, 163. 


All agreements relative to personal property, and all contracts for the 
payment of money, where the value does not exceed $500, which 
are not reduced to writing, may be proved by any competent evi- 
dence; such contracts or agreements above $500 in value, must be 
proved at least by one credible witness, and other corroborating 
circumstances. 

Alexander vy. School Directors, 191. 


A contract in which anything is stipulated for the benefit of a third 
person, who has signified his assent to accept it, cannot be revoked 
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CONTRACTS, (Continued. ) 


as to the advantage stipulated in his favor, without his consent. 
Such a person must be made a party to a suit where such an inter- 
est is involved. 

Cucullu v. Walker, 198. 


A contract must be understood in that sense in which it will have some 
effect rather than in that in which it cannot have any. 
Aeinspring v. Bennett & Spraque, 201. 


To the general rule that parties to a contract cannot stipulate but for 
themselves, there is an exception when one makes, in his own name, : 
some advantage for a third person the condition or consideration 
of a commutative contract, or onerous’ donation. He for whose 
benefit this advantage is stipulated, has an equitable action to en- 
force the stipulation, when he has signified his assent in the prem- 
ises. 

The N. O. St. Joseph's Association v. Magnier, 338. 


A penal obligation cannot be stipulated for the benefit of third persons. 
A penal clause, being a secondary obligation having for its object 
the enforcement of a primary obligation, cannot be assimilated to 
a condition or consideration. 





Ibid. 


Where there is a special contract which fixes a contingent compensa- 
tion, a party cannot recover on a quantum meruit. 
Spear v. Densler, 383. 


When a contract stipulates no time within which it is to be performed, 
the party bound is entitled to a reasonable time for its performance; 
to be determined by circumstances, and the nature of the thing 
stipulated to be done; and besides, he must be put in default be- 
fore an action in damages can be maintained against him. 

Lindsey v. Police Jury of Point Coupee, 389. 


No contract can be avoided unless made in fraud of creditors. If made 
in good faith it cannot be annulled, although it prove injurious to 
the creditors. 

Xiques, syndic, y. Rivas et al., 402. 


No sale of property, or other contract made in the usual course of the 
party’s business, nor any payment of a just debt in money shall be 
avoided, although the party was in insolvent circumstances, and 
the person with whom he contracted, or to whom he made the pay- 
ment, knew of such insolvency. 

Ibid. 


Plaintiff can recover upon stipulation pour autrui under C. P. 55, 
C. C. 1884, 1896. These articles, however, do not estop the per- 
son making the stipulation from setting up equities; and the right 

















CONTRACTS, (Continued. ) 


to do so must be determined by a recurrence to such general prin- 
ciples of law and justice as regulate the subject of contracts. 
Freligh v. Miller et al., 418. 
Error as to the thing which is the subject of the contract does not in- 
validate it, unless it bears on the substance or some substantial 
quality of the thing. . 
Ibid. 
Where a magistrate assigns counsel, under the statute, and another 
assists the one so assigned, the plaintiff cannot recover against the 
defendant where no contract was made with him personally. 
Jones & Daugharty v. Goza, 428. 
See New ORLEANS. 


CORPORATIONS. 

The individual corporators may sue in their individual names when 
they have rights in the corporation to vindicate which relate to 
property or any intellectual gratification, the violation of which 
can be made the basis of a demand for money. 

Knabé et als. v. Ternot et als, 13. 


The act of the majority of the corporators is considered as the act of 
the whole. But as the individuals who compose a corporation do 
not directly own its property, so they act in the transaction of its 
business primarily as agents; and where the individuals composing 
one corporation formed a majority of another and separate corpo- 
ration—Held: That they could not as agents of the first, apply to 
themselves, as agents of the second, fora lease of the property of 
the latter, and then, as agents of the same, grant it on such terms 
as should please themselves as agents of the former, in opposition 
to the wishes and protests of their co-corporators of the latter cor- 
poration, and to their exclusion. The eco-corporators thus injured 
may repudiate this,act of the majority upon these grounds: if they 
were joint owners, they could not be judges in their own cause, and 
if they were agents, they represented incompatible interests. The 
agents of a corporation when once appointed, or members acting 
in their stead, are subject to the same rules, liabilities and inca- 
pacities as agents of individuals and private persons. 


Ibid. 
The dissolution of a corporation cannot be effected by a resolution to 
that effect of a majority of its members. 
Curien et als. v. Santini et als., 27. 


q 


The majority of the members of a corporation may, by the abuse of 
its powers, commit an act which would justify the forfeiture of its 
charter, but they cannot make such act the basis of an action 
instituted by themselves against the minority, for the purpose of 
having the franchises of the corporation declared forfeited. 


bid. 
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CORPORATIONS, (Continued. ) 


A corporate body is a juridical being, separate and distinct in its rights 
and obligations from the individual members who compose it, and 
while it exists, the majority of its members cannot maintain an 
action against the minority, for the sale and distribution of the 
proceeds of the property belonging to it. 

’ Ibid. 

It is not within the power of the majority of the members of a corpora- 
tion to dissolve it as long as a sufficient number of members to 
represent and continue the corporation exists. 

Polar Star Lodge No. 1 v. Polar Star Lodge No. 1, 53. 


The want of a resolution of this corporation to authorize the institu- 
tion of a suit in their name can only be taken advantage of by 
pleading it as an exception, én limine itis. 

bid. 


A resolution passed by a majority of the members of a corporation 
authorizing a donation of the property of the corporation to a new 
corporation, in which the members so voting are corporators, is 
unauthorized, and a donation made in pursuance of it will be void. 

Ibid. 


The fact that a plaintiff has, in a previous suit, recognized defendants 
as forming a company, without any reference to its hzving been 
regularly incorporated, is not such an admission as will estep him 
from showing that the company has no legal existence as a corpo- 
ration. In order to estop him there should at least be an admis- 
sion that the company was entitled to exercise corporate rights 
and privileges. 

Field & Co. v. Cooks et als, 153. 

The fact, that a party is shown to have bargained with a company 
through its representative officers, may, in the absence of a stipu- 
lation to the contrary, give rise to the inference that he intended 
to look to the members jointly for the amount of their subscrip- 
tion; but if, instead of a corporation, the company should form no 
more than a commercial partnership, such an inference should not 
prevail over the recognized legal rights of the parties—particularly 
where it is not shown that he was in a situation to have known cer- 
tainly as to the existence or non-existence of the corporation. 

Thid. 


The failure of a company, in forming a corporation, to obtain the au- 
thorization or certificate of the District Attorney or Judge, and to 
have the act of incorporation duly recorded, is not a mere infor- 
mality within the meaning of the 8th section of the Act of 1852, 
but a substantial omission which strikes the act of incorporation 
with nullity. 


Ibid. 





= 
































INDEX. 






CORPORATIONS, (Continued. ) 


The Board of Directors alone has the power to make admissions in 
regard to the controversy which would bind the company, and no 
| ordinary agent of the company would possess the power, unless 
expressly delegated. 

N. 0. 0. & G. W. R. R. Co. v. Williams, 315. ; 


+. 


; COSTS. 
See COMPENSATION. 
COURTS. 
' The article 756 C. P. gives to the Court a discretion in relation to the - 


trial of summary cases with which the appellate Court will not in- 
terfere. 


Police Jury of Ascension v. Manning, tutor, et al., 182. 


When a Court usurps jurisdiction the proper remedy is by the writ of 





prohibition. 
State v. Third District Court of N. O., 185. 
. See APPEAL. 
See InsuncTION. 


| CRIMINAL LAW. 
Where the defendant was in custody at the time a bond for his release 
was given, neither he nor his security can be heard to gainsay the 
regularity of the proceeding. 

State of Louisiana vy. Canady et al., 141. 
The objection to the mode or manner of empaneling the Grand Jury 
comes too late after the first day of the term of the District Court. 

Ibid. 


- 


An indictment concluding ‘‘contrary to the form of the statute in such 
cases made and provided ”’ must be intended to mean the statute of 
the State of Louisiana. The criminal statutes of no other govern- 
ment are cognizable, properly speaking, by our courts. 

; The State v. Karn. 183. 


- 


An error in spelling the word ‘‘ foreman” ‘‘ fourman” is not important, 
as the pronunciation of the same is not thereby changed. 

Ibid. 

A pardoned convict can testify in a criminal prosecution, -but one who 
has served out his time of punishment cannot. The endurance of 
the penalty does not remove the infamy. 

The State v. Benoit, 273. 

In civil matters, under article C. C. 2260, those whom the law deems : 
infamous are not competent witnesses. 

Ibid. 

The Act of 1855 permits convicts to testify for and against each other 
in lawsuits. 


I bid. 
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LRIMINAL LAW, (Continued. ) 


Although the rule is that evidence of the commission of a felony distinet 
from the one charged in the indictment, is inadmissible, yet an ex- 
ception lies when the purpose is to prove that the prisoner wag 
actuated by malice. 

The State v. Mulholland, 376, 

The testimony of a witness before an inquest, may be admitted to dis- 
credit his testimony at the time of trial. 

bid. 

Confession is admissible in evidence where it has been elicited by ques- 
tions put by a person having no authority, as where the party ask- 
ing them is a police officer. 

lbid. 

The error which will justify the reversal of a judgment must be one 
which has, or may have, occasioned the prisoner some injury. 

The State v. Brown, 384. 

On « motion for a new trial, in criminal cases, it is necessary to specify 
the ground upon which relief is sou, ..:; and proof made accord- 
ingly. 

The State v. Gallagher, 388. 

The Acts of 1852 and 1856 contain no express repeal of the former laws 
investing the Mayor with a concurrent criminal jurisdiction with 
the several Recorders; nor are the provisions of these Acts contrary 
to, or repugnant to those of the former statutes investing the Mayor 
with such jurisdiction. 


The State on the relation of Wm. C. Emerson vy. Monvoe, Mayor, 395. 
’ yy ’ 


The prescription of one year from the finding of the Grand Jury, 
governs all criminal cases, except murder, robbery, arson, forgery, 
and counterfeiting. 

State v. Widow Walters, 400. 

It is the duty of the State to contradict the plea of prescription; not of 
the party setting it up. 

Lbhid. 

Time is an essential averment in an indictment; but it is sufficient for 
conviction to show that the fact charged had taken place at any 
other time, whether Lefure or «after the day laid, so that it be before 
the time when the indictment or appeal was preferred: provided the 
charge had heen preferred in due time. 

Tbid. 


A formal conviction or acquittal will bar a subsequent prosecution. 


But the acquittal or conviction must be a legal one—upon trial by 
verdict of a petit jury. The verdict must be a valid one, not sub- 
ject to be set aside. If the court award a new trial upon quashing 
the verdict, whether at the instance of the prisoner, or, in special 
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CRIMINAL LAW, (Continued. ) 


application, on the application of the prosecution, it is evident, in 
the eye of the law, the accused has not been in jeopardy. ° 
Ibid. 
Every person shall be allowed to make his full defence by counsel 
learned in the law; and the court before whom he shall be tried, or 
some judge thereof, shall immediately upon his request assign to 
him such counsel as he may desire. The counsel of any person 








: accused of crime shall have free access to him at all reasonable 
hours. 
The State v. Ferris, 425. 

The right to be heard by counsel learned in the law is a precious one; 

it is guarantied to all parties even in civil causes. Where counsel 
, fails to appear at the trial, without the connivance of the accused, 
the latter is entitled to a postponement of the case for the purpose 
of obtaining other assistance. 


Ibid. 

. The threats of « third person must not be allowed to militate against a 

‘prisoner, and when they do not constitute part of the res geste are 

: inadmissible in évidence to criminate the prisoner, and more espe- 

cially in cases of murder, to prove on his part premeditated malice. 
The State v. Hermogene Perry, 444. 


A conspirator is not a third person, and vice versa. 





Ibid. 
See APPEAL. 
CURATOR. 
See ExrecuTrors AND ADMINISTRATORS. 


i} DAMAGES. 


A plaintiff in a case of damages ex delicio must make his case certain to 

| entitle him to a recovery. A probable case will not satisfy the exi- 
gence of the law in an action. 

Ranson v. Labranche et als., 121. 


No damage will be allowed on a simple charge of negligence, impru- 


dence or want of skill, unless such negligence, imprudence, or want 
of skill, be conclusively established. 





Ibid. 





Damages arising ex delicto cannot be recovered unless specifically proven. 
Minor vy. Wright, 151. 
; Where a partial payment has been made on a judgment, and a settle- “a 
ment between the parties for the balance, and an alias writ of fieri 
facias sued out on which the property of the plaintiff was sold— 
Held: that no action in damages could be sustained. So long as 
there was a balance due on the judgment, the defendant had a right 
to his execution for its collection. 
Harper v. Terry, 216. 





DAMAGES, (Continued. ) 


A party has a clear right of action, ¢.c contractu, under a bond given fo 
a writ of arrest, to the same extent that would the owner of seques- 
tered property for the wrongful suing out of a writ of seques- 
tration, the condition of the bond being the same in both cases, 
Hence it is not necessary to entitle a party to recover special dam- 
ages resulting from his illegal arrest, that he should allege and 
prove malice and want of probabie cause. 

Phillips v. Banham et al., 387, 


Where the defendants in making or procuring the arrest, acted under 
the advice of counsel given in good faith, that they had a good 
cause of action against the defendant in said suit, and a legal right 
to hold him to bail therefor—Held: That the defendants are not 
liable in damages. 

Ibid. 


Every proprietor whose levee shall have been broken by his own neglect 
to comply with the provisions of the 25th section of the Act of 1859, 
shall be liable towards the planters who shall suffer by it, for all 
damages and losses. 

LeBlane v. Pittman & Barrow, 430. 
See Maricrous PRosEcvTIon. 
See REcONVENTION. 
DEATH. 

A supposed loss of life by reason of a shipwreck, an earthquake, a war, 
a plague, an explosion, and like perils, is within the sound discre- 
tion of the Judge to determine, founded on the facts of each par- 
ticular case. 

Succession of George Charles William Vogel, 139. 
"DEFAULT. 
See ConrTRACTs. 
See Practice. 
See Sate. 
DEPOSITIONS. 

In respect to depositions, complete mutuality, or identity of all the par- 
ties, is not required. It is generally sufficient if the matters in is- 
sue are the same in both cases, and the party against whom the 
deposition is offered has full power to cross-examine the witness. 

Cannon v. White, 85. 

The absence of a commissioners’s signature to depositions, taken under 


a commission, is a fatal defect. 


Price v. Emerson, 95. 
DIVORCE. 


The wife is entitled to a divorcee, upon proof of adultery, against her 
husband. 


Mehle v. Lapeyrollerie, 4. 








DIVORCE, (Continued. ) 


Positive or direct evidence is not necessary to establish adultery. 
Where from the circumstances proven no other inference can be 
drawn, but that there was an improper intimacy or illicit connec- 
tion between the parties, the fact of adultery or concubinage will be 
considered as substantiated. 

, Ibid. 

The charge of adultery, preferred by the wife against the husband, to 
serve as a basis for a judgment of divorce, does not of itself amount 
to a defamation upon the failure of the former to sustain the alle- 
gation by proof. If the accusation be not wanton, or malicious, 
although unfounded in point of fact, it cannot with propriety be 
said that there was a public defamation. 

Homes v. Carrier, 94. 


DOMICIL. 
See Practice. 


DONATIONS. 


In all nuncupative wills by public act, where the testator does not sign, 
but affixes his mark, there must be made, under pain of nullity, 
express mention of the testator’s declaration of his inability to sign. 
Express mention is required, and it cannot be inferred. 

Shannon et al. v. Shannon, Ez’r, 9. 


The language used by the notary in drawing up a nuncupative will by 
public act may be ungrammatical, but if it leaves no ambiguity as 
to the fact that the language of the clause ‘‘ revoking besides all 
other wills,” &c., is that of the testator, and not an inference of the 
notary, the will cannot be set aside. 

Acosta v. Marrero, 136. 


Articles 1574 and 1575 of the Civil Code lay down the rules regulating 
the forms or formalities to be observed in making a nuncupative 
will by private act. Such a will must be tested by those articles, 
and is subject to no other formality. 

Prendergast v. Prendergast, 219. 


The testator must, therefore, either dictate his will, or, in the absence 
of such dictation, he must present the instrument, which he has 
caused to be written, and declare that it contains his last intentions. 
In other words, this presentation and declaration, which is unne- 
cessary when the will is dictated, is intended to supply the want of 

‘ dictation. There is a manifest difference between dictating a will 
and causing it to be written. Dictation is used in a technical sense, 
and means to pronounce orally what is destined to be written, at 
the same time, by another. Such is the settled definition of this 
term under our jurisprudence. 

Ibid. 
61 











DONATIONS, (Continued. ) 


If the law requires a technical dictation, there must be a strict compli- 
ance. Nor would the courts be justified in presuming a compli- 
ance; for in nuncupative wills by private act nothing can be taken 
by implication. 

Ibid. 

A will cannot be annulled on the ground that all the formalities were 
carried on in the presence of the witnesses. If it will suffice to 
comply with some formality in their absence, a fortiori in their 
presence. The attendance of witnesses is intended as a sanction to 
the proceedings, and cannot invalidate them in any contingency. 

Ibid. 


Merrick, C. J., dissenting. Article 1588 of the Civil Code declares, 
that the formalities to which testaments are subject by the provis- 
ions of the Code, must be observed, or they are null and void. 
There is not then any discretion left the magistrate to reason con- 
cerning the use or necessity of the formalities prescribed. It is 
sufficient for him that they ae prescribed. Formalities are declared 
by the Code to be of the essence of wills, that is, essential to their 
validity. The law on the subject has shown the greatest care to 
protect the testator from surprises and captation. 

: Ibid. 

Heirs, or any party interested, can attack a legacy made in violation of 
Art. 1468 of the C. C. The right is not confined to forced heirs 
alone. ‘ 

Carmena v. Blaney et als., 245. 

A woman having obtained a separation @ mens« et thoro, four months 
afterwards goes with a co-resident of the State of Mississippi, and 
marrying him there returns to their domicil here—a judgment a 
vinculo matrimonii never having been decreed—Held: That she was 
only a concubine, and not entitled to the rights of a wife, in a last 
will and testament. 

Ibid. 

The act of confirmation or ratification of an obligation against which 
the law admits the action of nullity or rescission, is valid only when it 
contains the substance of that obligation. The mention of the mo- 
tive of the action of rescission, and the intention of supplying the 
defect on which that action is founded. 

Ibid. 


A donation of movables mortis causa to a concubine is valid so far as it 
does not exceed one-tenth part of the whole value of the estate. 
Ibid. 


The nullity of a donation, or reduction in a will, inures to the benefit 
of all the legal heirs of the testator. The property reverts back to 
the succession, to be distributed by law. 


Ibid. 
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DONATIONS, (Continued. ) 


Where it is stated in a nuncupative will that it was dictated to the no- 
tary, yet in point of fact there was no dictation—Held: That it was 
valid as a private act. , 

Succession of Anna Morales, Wife of Marigny, 267. 

When a testator causes a will to be written, whether in the presence or 
in the absence of witnessés, and presents the instrument to them, 
declaring that it contains his last intentions, it is a full compliance 
with article 1574 of the Civil Code. 

Ibid. 

The affirmative answer of a testator to the question whether this was his 
will, is not equivalent to the “presentation” of the will to the wit- 
nesses as required by the second paragraph of article 1574 of the 
Civil Code. Without such presentation, the will must be declared 


void and of no effect. 
| MeCaleb et al. v. Douglass et al., 327. 





A party may well ask the nullity of a will, and, in case he fails in that 
| instance, sue for a reduction of excessive dispositions. 
Hollingshead et ux. v. Sturges, Ex’r, et als., 334. 
The object of probating a will is to procure its execution; and when a 
judgment of homologation is obtained contradictorily with proper 
parties, the judgment, as between them, will bar a subsequent ac- 
tion in nullity. 
Ibid. 
Husband and wife may by their marriage contract, make reciprocally, 
or one to the other, or receive from other persons in consideration 
of their marriage, every kind of donation, according to the rules 
and under the modifications prescribed in the title of donations 


H inter vivos and mortis causa. 
Widow Nixon v. Piffet et als., 379. 


As the laws of Spain remained in force in Louisiana after the adoption 


of the Code of 1808 and until the repealing Act of 1828, a donation 


propter nuptias or arras is not included in the dower. 
Ibid. 


; DOWRY. 

A husband cannot compensate the debt due by him to his wife’s suc- 
cession for the return of property settled on the wife in dowry by 
the* physician’s bill which he has paid for attendance during her 
last illness, although the husband, at the time of her death, was 
insolvent. 

Lacour et ux vy. Lacour, 103. 

Where, by the marriage contract, the wearing apparel of the wife is 
settled in dowry at an estimated value, the husband will owe the 
amount, on the dissolution of the marriage, at which it was esti- 


mated. 
Ibid. 
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DOWRY, (Continued. ) 


The husband is entitled to compensate the claim of the wife’s heirs for 
her dowry, with the amount paid by him for her funeral expenses, 


Ibid. 


The husband has a vested interest in the dowry of his wife. He enjoys 
it as long as the marriage lasts, and is entitled to its administra- 
tion exclusively. He is subject to all the obligations of the usufruc- 
tuary. The property of dotal immovables, whether valued or not, 
can never be transferred to the husband even by express agree- 
ment; not only during the marriage, but by the marriage contract; 
aliter as to movables and slaves. 

Esneault v. Cooley, tutor, 165. 

The husband, therefore, cannot become, even at forced sales, the adju- 
dicatee of the wife’s dotal immovables, to her prejudice; and if he 
does so purchase, the sale inures to her benefit and the property 


remains dotal; he becoming her creditor for the amount thus dis-. 


bursed on her account out of his own funds. 


Ibid. 
See DonatTIons. 


See MARRIAGE. 
EMANCIPATION. 


The presumption of color must yield to proof of servile origin. 
Morrison vy. White, 100. 
The law does not contemplate that any number of crosses between the 
negro and the white shall emancipate the offspring of the slave. 
Ibid. 
See SiavEs AND Statu LIBERI. 
EQUITY. 
See APPEAL. 


ESTATES, RIGHTS TO 
See SERVITUDES. 


EVIDENCE. 


The judicial admission, in order to be divided against the party plead- 
ing the same, must be one in the nature of a confession and avoid- 
ance of the plaintiffs demand, or some portion, as in the plea of 
compensation, otherwise the admission cannot be divided. 

: Bullitt v. Stewart, 22. 


In cases of fraud and simulation it is a cardinal principle’ that great 
latitude in the introduction of evidence is allowed, leaving to the 
Court and jury to determine, from all the surrounding circum- 
stances, the weight and effect of such evidence. Thus, the conver- 
sations and admissions of the parties, even when not made in the 
presence of each other, their acts and actions, are, under the above 
restrictions, admissible in evidence. 


Cannon v. White, 85. 
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EVIDENCE. (Continued. ) 





Where the extra-judicial declarations of a party were offered in evi- 
dence against him, and it appeared that they were not necessarily 
called for when made; that they were in some instances made when 
in an inebriated condition, and always boastfully—Held: That if 
admissive at all in a suit relating to his succession, they should be 
entitled to no weight whatever, unless strongly fortified by other 
and independent corroborating evidence. 

Chapman v. Woodward, Tutor, et al., 167. 


The declarations of the parties to a public act cannot be contradicted 
by parol testimony introduced by the party who has made those 
declarations, unless upon allegation and proof of fraud, duress, or 
error. 

McRae v. His Creditors, 305. 

Besides proving the genuineness of a lost or destroyed deed, it is in- 
cumbent upon the party who holds under it, to prove its contents 
in a most satisfactory manner. 

Cooper and Husband vy. White et als., 319. 


A judgment in a case to which the defendants were not parties or 
privies, is ves inter alios acta, and not admissible in evidence. 
Mestier v. N. O. O. & G. W. BR. R. Co., 354. 


The introduction of another suit in evidence does not, in general, make 
the testimony on which the judgment was rendered, evidence in 
the new suit. 

Ibid. , 


The proces-verbal of'a survey made under the order of the court is ad- 
missible in evidence as a plan connected with the surveyor’s testi- 
mony and essential to its explanation. 

Gillis v. Nelson and Donaldson, 275. 


Presumptions are consequences which the law or the Judge draws from 
a known fact to a fact unknown. Presumptions not established by 
law are left to the judgment and discretion of the Judge. 

Cronan v. New Orleans, 374. 
See CoMMISSION. 
See Drvorce. 
See InsuncrTion. 
_ See Lerrine anp Hirina. 


EXECUTION OF JUDGMENT. 


The Sheriff is the officer of the law charged under the writ of execution 
with certain duties, and his acts (where there is no improper inter- 
ference on the part of the creditor) are at the risk of the defendant 
in execution, who has it in his power to dispense with the services 
of the Sheriff by paying the debt. 


Baham v. Langfield et al., 156. 








INDEX. 


EXECUTION OF JUDGMENT, ( Continued. ) 


A sale of the debtor’s property and the execution of a twelve months 
bond does not discharge the judgment. Ibid. 


The execution of judgments belongs to the courts by which the causes 
have been tried in the first instance, whether such judgments haye 
been reversed or affirmed on appeal, ; 

The State v. Third District Court, 238, 

The salary of a city assessor is exempt from execution, he being the 
officer of a political corporation. , 

Chaudet v, De Jong et al,, 399, 

See DaMAGEs. 

See HusBanp AND WIFE, 

See JUDGMENT. 

See Surety, 


EXECUTORS AND ADMINISTRATORS. 
The administrator of the estate of one of the pat!: »s of a commercial 
firm, who had acted as liquidator of the partnership affairs, has 
only to account for and pay over to the new liquidator the funds 


which had come into the hands of the former liquidator. 
Succession of John Twibdill, 34, 


Curators or administrators are forbidden to purchase any property en- 
trusted to their administration. Such a sale is null and void. This 
does not apply, however, to a sale made by an heir of his interest 
in the succession to the administrator: such a nullity is relative, 
and does not avail any one except the vendor. 

Peyton v. Enos, 135. 


An administrator to a succession will not be appointed when there is no 
absolute necessity for it. 
Alleman v. Bergeron, 191. 


At a sale of succession property, it was bought in and the purchaser 
gave notes for a portion of the price. This purchaser shortly af- 
terwards sold the property, and together with the administrator left 
the State. Another administrator having been appointed, instituted 
a suit against the second purchaser to recover the amount of the 
promissory notes, and the latter answered alleging the payment of 
the notes, and on trial of the case produced the notes with the name 
of the original vendee erased. The court held: that where there 
was a charge of fraud made and substantiated as in this instance, 
against the administrator and original vendee, and where it also 
appeared that the latter was in indigent circumstances and without 
the means of paying the notes;—in order to sustain this plea of 

payment, it was not sufficient for the defendant to produce the 

notes with the name of his vendee erased, but that he must also 
show an application of the price which he paid for the property to 
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EXECUTORS AND ADMINISTRATORS, (Continued. ) 


the extinguishment of the notes in the hands of the administrator, 
and the circumstances under which the notes came into his pos- 
session. 


Brown, Adm’r, vy. Sadler, 206. 
Ten days public notice must be given before letters of administration 
can be granted to an applicant. 
Succession of Talbert, 230. 
Per curiam. We concede, in proper cases, the right and propriety of 
an administrator to employ such agents as a collector and book- 
keeper, and to pay them out of the assets of the succession. 
Succession of R. L. Schmidt, 256. 
No suit may be commenced against a succession until the claim has 
been communicated to the administrator, and until he has either 
approved or refused to approve the same. His approval must be in 


ee ee ee 





writing, on the claim or upon a paper which he shall annex to it. 
But this formality is not sacramental. All that the law requires is 
the administrator’s refusal of a written acknowledgment of the jus- 
tice of the claim before suit can be instituted. Nothing in the Code 
requires the creditor to trust the evidence of his claim out of his 
own possession. Articles C. P. 984, 985, 986 and 987 are to be 
| construed together. 


An account presented to an administrator or his attorney, and approved, 
is equivalent to a judicial demand, by Art, 987 of the Code of Prac- 
tice, and bears judicial interest of five per cent., and no more, from 
the date of such liquidation. 

Ibid. 


Where there is a suggestion of the account and settlement of the admin- 
istration, and discharge of the administrator, under the Act of 1855, 
page 78, the immediate dismissal of a suit against the administrator 
will not be authorized. According to that statute, the proper prac- 
tice seems to be, that the cause be continued for the making of the 
heirs parties, if that be practicable. 

Jones v. Brition, 320. 

When an heir conveys to the administrator his interest in the property, 
the latter does not act in his fiduciary capacity, and cannot be as- 
similated to a vendor when he disposes of it. 


Vanwinckle et al. v. Matta, 325. 


The general rule is that all persons are capable of contracting; the inca- 
pacity is the exception; and it should not be extended beyond the 
clear import of the law. 

Ibid. 

The objection which applies to an adjudication in due course of admin- 

istration, does not arise in a private transaction between the execn- 











INDEX. 


EXECUTORS AND ADMINISTRATORS, ( Continued.) 


tor and one of the heirs. But: even as regards judicial sales, the 
law has been modified by allowing parties in interest, who happen 
to be administrators or executors, to become purchasers. 





Tbid. 
EXECUTORY PROCESS. 


See InsuNcTION. 
See SEIZURE AND SALE. 


EXPROPRIATION. 


The proceedings for the expropriation of property of an individual for 
the public use (C. C. 2608) are summary in their nature; but the 
statute does not require that the District Judge shall sit in vacation 
for hearing them. 

Police Jury of Ascension vy. Manning, Tutor, et al., 182. 


































In the matter of expropriation of property to public use, all the forms 
of law must be rigidly observed. Some of the signers of a petition 
to open a street must be those who possess a portion of the land on 
the projected street. 

New Orleans, on prayer for opening Royal St., Sohr et als. v., 398. 


FRAUD. 


The party’s relief in cases of fraud is obtained under articles 1814 and 
1841 of the Civil Code. 


Vanwickle v. Matta, 325. 





See EvmpENce. 
See SALE. 


GARNISHEE. 


The liability of a garnishee in an attachment suit cannot extend beyond 
the amount of funds in his,bands belonging to the defendant. 
Peet, Simms & Co. v, Whitmore, 48. 


Proceedings in garnishment under the Act of the 20th March, 1839, 
p. 166, are commenced by petition and interrogatories; and the 
property and effects in the possession of the garnishee belonging 
to the defendant in execution, can only be decreed to be levied or 
seized by the Sheriff from the date of the service of the interroga- 
tories on such garnishee; and if the plaintiff in execution relies 
upon a seizure under his writ, prior to the commencement of his 
suit in garnishment, he must show an actual seizure of the property 
in the manner prescribed by law; otherwise such seizure will be of 
no avail to him. F 

Rightor et al. v. Phelps, 105. 


A beatae 


The answers of a garnishee to interrogatories are evidence against the 
party who propounds them, unless destroyed by the oath of two 


‘ 





INDEX. 
GARNISHEE,, ( Continued. ) 


witnesses, or of one single witness corroborated by strong cireum- 
stantial evidence or by written proof. 
Cator vy. Merrill & Co., 137. 

The answers of garnishees are taken to be true, until disproved or con- 
tradicted by legal evidence. 

Coleman, Britton & Withers v. Fennimore, 253. 

Answers acknowledging no present indebtedness to defendant, nor any 
future indebtedness, except contingent upon an uncertain event, 
will not bind garnishses. 

Ibid. 

A garnishee having answered categorically all the questions propound- 
ed to him, the penalty imposed by the articles 263 and 319 of the 
Code of Practice cannot be applied to him. 

Marks & Co. v. Reinberg, 348. 

If the plaintiffs have, according to articles 264 and 354, successfully 
contradicted and falsified the answers of the garnishee; the first of 
the two articles then opposes its authority and fixes the liability of 
the garnishee to the amount proved against him, and by no means 
to the amount claimed, should it exceed the one proved. 


Ibid. 


Where the evidence does not show an indebtedness to any specific 
amount, but merely negatives or nullifies the answers of the gar- 


nishee, he will not be bound. 
Ibid. 

A garnishee cannot interfere in the controversy between the original 
parties, nor plead other defences than those necessary to protect 
himself. No seizure in his hands can be made under the execution 
against him without notice to the defendant, who must, after 
notice, oppose the seizure, or lose all recourse against the garnishee 
for the payment made by him under the order of the court. 

Campbell vy. Myers, 362. 
See ATTACHMENT. 


See EXEcuTION OF JUDGMENT. 
GUARANTOR. 


The principle, that notice of the acceptance of a guarantee must be 
given within a reasonable time in order to fix the liability of the 
guarantor, cannot be invoked where the acts and declarations of 
the guarantor amount to a waiver of such notice. 

Trefethen et als. v. Locke et als., 19. 


HABEAS CORPUS. 
See APPEAL. 
See PRAcTICcE. 
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HUSBAND AND WIFE. 





INDEX. 


The settled jurisprudence in regard to the wife’s paraphernal property 
is, that the husband is presumed to exercise administration until 
the contrary be shown; and that in all cases the burthen of proof 
to the contrary is on those who have an interest to contest it. 

Breaux, Jr., v. LeBlanc, Administrator, 145. 


A mere discharge signed by both husband and wife, where the latter 
acknowledges the receipt of a sum of money, is not sufficient to 
shift the onus of a negative proof on the wife. 

Ibid. 


The incapacity of the wife to contract is removed by the assent of the 
husband; but this is true only in cases where she can /egally contract. 
For example, she can only contract with her husband in certain 
cases; she cannot, except in certain enumerated cases, dispose of 
her dotal property; she cannot, when there exists a community of 
acquests and gains between her and her husband, acquire property 
for her separate account. To this last rule there are exceptions, 

Bouligny v. Mis. Fortier and Husband, 209. 


The declarations of a married woman, in the generality of cases, are not 
binding on her unless verified, or unless she has been benefited by 
the contract. 

Ibid. 


The husband is only responsible to his wife for the amount of her para- 
phernal property alienated, when it is proved that he has received 
the price or otherwise disposed of the same for his individual 
interest. 

I bid. 


All the effects of the spouses, not satisfactorily established to have been 
brought into the marriage, or acquired during the marriage by in- 
heritance or by donation made to the one or to the other particu- 
larly, constitute the assets of the community or partnership of 
acquests and gains. We have no doubt that the wife may legally 
make an exchange of her paraphernal property. 

Ibid. 


The right of the wife to administer her paraphernal property and to 
alienate the same implies the faculty of investing or re-investing 
her paraphernal effects. 

Ibid. 


All the wife’s property which is not declared to be dotal is paraphernal, 
and the wife has the administration and the enjoyment of it, but 
she cannot alienate it without the authorization of her husband or 
of the Judge. 


Tbid. 
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HUSBAND AND WIFE, (Continued. ) 


Under our Code the wife has an action against her husband for the 
restitution of her paraphernal property. 






Ibid. 

A wife cannot invest beyond her means, and conveyances made to the 
wife, on her failure to show adequate means, or maintaining similar 
conveyances by reason of such adequate means, will be set aside. 

Ibid. 


The ability of the wife to acquire, during the marriage, property in her 


































own name and for her separate account, is an exception to the , 
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general rule, and it must, therefore, be strictly and rigidly con- 
strued; and consequently the wife is required, not only to prove 
that she had paraphernal effects at her disposal, but also that they 
were ample to enable her, reasonably at least, to make the new ac- 
quisition, otherwise the contract will be treated as a contract-of the 
community. The converse of the proposition is equally true. 

Ibid. 


) 
Where the husband administered the paraphernal property of the wife, 
: during the existence of the marriage, he is responsible for the : 
: amount of that property alienated by her. ‘ 
‘ Mrs. Barbet y. Roth, 271. 
An act, whether authentic or under private signature, is proof between 

the parties, even of what is there expressed only in enunciative 

terms; provided, the enunciation have a direct reference to the 

disposition. So that when the defendant having assisted and 

authorized his wife in various conveyances of landed property and 

slaves declared in the acts to be her paraphernal property, the 

plaintiff was not required, as against the defendant, to prove the . 





verity of the declarations of ownership. 
Ibid. 
Attorney’s fees paid by the community, incurred for the separate ac- 
count of the wife, should be charged to her estate. 
: Ibid. 
Where interest was paid on a stock loan, the personal debt of the wife, . 
the amount should be charged to the community. 


ee 


Ibid. 





The wife, whether separated in property by contract or by judgment, 
or not separated, cannot bind herself for her husband, nor con- 
jointly with him, for debts contracted by him before or during the 

marriage. 
Draughon v. Ryan, 309. 
Where from the evidence it appears that a note was not given for the 
improvement or benefit of the paraphernal property of the wife, 
but simply to enable the husband to work a plantation which did 
not belong to her—Held: That the debt is a community obligation. 
Ibid. 
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HUSBAND AND WIFE, (Continued. ) 


The circumstance that the husband had no separate property of his 
own, does not create an obligation on the part of the wife to satisfy 
such a claim. 

lbid. 

By article 2341, C. C., dotal immovables may be sold ‘‘for the purpose 
of liberating from jail either husband or wife,” &ce. 

Nettles v. The Sheriff et als. , 339, 


To entitle the plaintiff in execution to levy upon the interest of his . 
debtor in the stock seized, it is necessary to show what interest, if 4 
any, the latter may have acquired in his wife’s store—her separate 
property. As there was no community between them, this admin- : 
istration did not vest in him absolutely the fruits and revenues. 

Fleytas, wife of Dr. Dupas, v. Poutz et als., 414. 


See ComMMUNITY. 
See Donations. 
INCAPACITY. th 


See ConTRACT. 


INJUNCTION. 


On the trial of a rule to dissolve an injunction, on the ground that it 
was issued improvidently and contrary to law, the allegutions of 
the petition are to be taken as true for the purposes of the rule. 

Ferriere v. Schreiber et al., 7. 


If the plaintiff in execution send a writ to another parish, the District 
Court of that parish has jurisdiction to issue an injunction on a 
third opposition, and to try the question raised by it, although the 
plaintiff in execution resides out of the parish where the injunction 





suit is instituted. 
Coleman v. Brown et al., 110. 


A third opposition without an injunction, in order to have the effect of 
annulling the sale, must be commenced as an opposition with an 
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injunction, prior to the execution of the writ by a sale of the prop- 
erty seized under it. 





Ibid. 


Where a writ issues for more than is due, the remedy is by injunc- 
tion. 
Harper v. Terry, 216. 


An injunction cannot issue without judicial authority, and is within the 
discretion of the court a quo. 
The State v. Judge Third Dist. Court of N. O., 233. 
The sum of damages for the wrongful suing out of an injunction must 
be ascertained by the amount enjoined; and when that amount 
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INJUNCTION, (Continued. ) 


does not appear of record, none will be allowed on appeal, but 
reserved to the party enjoined. 
McCloskey v. Central Bank of Alabama, 284. 
A jury trial will be refused in cases of executory process on an injunc- 
tion sued out under articles 739 and 740 of the Code of Practice. 
: | Amacker v. Smith et als., 361. 4 
: Where an injunction was sued out by the plaintiff, restraining the de- 
fendants from selling her separate property, seized as community 
é| property, for her husband’s debt; and where a legal separation 
of property had taken plaice, charged to have. been obtained by 
collusion— Held: That the schedule of insolvent proceedings of her 
husband against his creditors, was proper evidence to show his 
embarrassed circumstances, and the validity of her judgment 


against him. , 
McMurphy vy. Bell & Haggerty et als., 369. 


See APPEAL. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 

P Where the creditors of an insolvent have been enriched by an unay- 
thorized act of the syndic, the successor in office of such syndic 
may be compelled to refund the amount. 

Bach v. Miller, 44. 

Where a creditor placed upon the schedule of an insolvent certifies on 








oath, either in person or by proxy, his claim to be true and legiti- 
mate in the manner required by the Act of 1855, p. 434, 213, it will 
entitle him to vote for a syndic; and it is incumbent, ix all cases, 
on the complainant to rebut by proper evidence the presumption 
of indebtedness arising from the sworn declaration of the creditor. 
Mercadal Jr. v. His Creditors, 82. 
In an action for a forced surrender by judgment creditors, other cred- 
itors of the insolvent may object to the irregularity of the pro- 
ceedings. 
Letchford & Co. v. Dannequin & Co. et als, 149. 
’ To justify an order for a forced surrender, the Sheriff must return the 
execution endorsed specifically ‘‘No property found after due de- 
mand.” It is his duty to seize either partnership effects or prop- 
erty belonging to the individual partners, if he knew of any such. 





ij Ibid. 
| In a contest between the creditors of an insolvent, the notes or obliga- 
tions of the insolvent do not make in themselves conclusive proof 


of the debts apparently due them. They must be supported by 
such additional evidence of the claim as will satisfy the Judge of 


its fairness. 
Johnson v. His Creditors, 177. 


Provisional syndics are entitled to one per cent. on the appraised value 
of the goods and effects confided to them as such. 
Spiller & Allen v. Their Creditors, 292. 
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INSOLVENCY AND INSOLVENT PROCEEDINGS, (Continued. ) 


The syndics of an insolvent estate may be entitled to an allowance for 


INDEX. 


the hire of a clerk emiployed by them, where they allege and prove 
that extraordinary skill as an accountant was required to unrayel 
complicated accounts, left in confusion by the insolvent. In the 
absence of such allegations and proofs, the hire of a clerk employed 
by them must be paid for by the syndics themselves. 

Ibid. 


A provisional syndic was condemned to pay to the syndic a certain 


amount over $300 in his hands belonging to an insolvent estate, or 
be imprisoned until paid.—Held: That he could take a suspensive 
appeal according to articles 565 and 575 of the Code of Practice. 
The mere fact that proceedings are conducted in a summary man- 
ner has no influence on the right of appeal. 
State v. Judge 4th District Court of N. O., 416. 
See PRIVILEGE. 


INSURANCE. 


_A policy and the indorsement thereupon should be construed together, 


unless they are so much in conflict that they cannot be reconciled, 
in which case the indorsement should govern. Alterations made 
by either party with the consent of the other are valid; and almost 
any change as to parties, or terms, may be made by indorsement 
with consent. 

Howes v. Union Insurance Co., 235. 
policy does not state the agreed value of the property insured, but 
leaves that for proof, it is called an open policy, but if the policy 
states what the parties have agreed upon as the value of the prop- 
erty, it is called a valued policy; and, in general, this agreed esti- 
mate and valuation is final and conclusive upon both parties. The 
exceptions to this general rule are, that a wager policy, an insur- 
ance without interest, an evaluation out of all proportion, with 
intent to defraud, and fraudulent representations and conceal- 
ments, vitiate the instrument. 

bid. 


Where the plaintiffs make out a prima facie case, it is incumbent upon 


the defendant to show that they have made a fraudulent exaggera- 
tion of their loss, otherwise the verdict of the jury will not be dis- 
turbed. 

Gruma & Co. v. Hope Ins. Co. of N. O., 415. 


When the policy compels the assured to labor for the protection of the 


goods, and they are injured or stolen in the attempt to avoid the 
fire, the insurer is responsible. 


Talamon & Co. v. Home and Citizens’ Ins. Co., 425. 





See DAMAGES. 
See PRIVILEGE. 
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INTEREST. 














Money paid for usurious interest cannot be recovered in a court of 
justice. 
‘Spurlin v. Milliken, 217. 
Where a certain per cent. is charged for money advanced, and conven- 
tional interest is also stipulated, the contract is tainted with usu- 
rious interest, and the principal only can be recovered. 
Payne & Harrison v. Waterston, 239. 
See Bruus oF Excuanee, Xe. 
INTERROGATORIES ON FACTS AND ARTICLES. 
Where answers to interrogatories are not responsive, they will be taken 
for confessed. 
Walker v. Wingfield, 30. 
The answer of one of the parties to the suit to interrogatories on facts 
and articles may be made use of by either party on the first or any 
subsequent trial of the cause. 
Bachemin vy. Widow Sheicnaydre, 32. 
° . 
A party cannot be made to answer interrogatories if his answer will 
expose him to any criminal punishment or penal liability. 
Shepherd v. Payson, 360. 
See GARNISHEE. 
INTERVENTION. 


See ATTACHMENT. 
See JUDGMENT. 
See PLEADING. 
See PRACTICE. 


JUDICIAL ADMISSION. 


See EvmENceE. 


JUDGMENT. 


Errors of judgment must be corrected in the court below. 
Johnson v. His Creditors, 177. 


A judgment dissolving the injunction and directing the Sheriff to sell, 
on the twelve months bond, and ordering the plaintiff to pay the 
like amount én solido with two other persons, is a double judgment 
against the same party for the same debt, witra petitionem, and will 
be reversed. 

Hennen v. Word et al., 263. 

The force and effect of a judgment is to be determined by reference to 
the state of things existing at the time of its rendition. 

Bonvillain vy. Bourg, Sheriff, et al., 363. 

The plea of res judicata is to be decided by reference to the matters put 

at issue by the pleadings. So a general and prima facie absolute 









































. 


JUDGMENT, (Continued. ) 


JURIES AND JURORS. 





judgment against the defendants is to be construed secundum alle- 
gata; and where they are sued as attorneys in fact, such judgment 
does not bind them personally. In like manner a general judg- 
ment against parties sued as commercial partners is virtually one 
in solido. A judgment against a third possessor is not a judgment 
in personam. i 
} Ibid. 

Where a causa superveniens, the severance of the marriage tie, occurs, 

property (dotal) previously inalienable will be subject, like all other 


property of the defendant, to seizure and sale under execution. 
Ibid. 


' See DAMAGES. 
See ExEecuTION OF JUDGMENT. 
See PRESCRIPTION. 


Where the charge of the District Judge to the jury is such as to mislead 
the jury upon the facts, the verdict will be set aside, and such judg- 
ment rendered on the appeal as the evidence justifies. 

Miller v. Gauche, 43. 

Where irrelevant testimony is admitted, and does not*justify the verdict 
of the jury, it will be set aside, and the case remanded for a new 
trial. 

Walpole v. Renfroe, 92. 

A jury trial will be refused in cases of executory process on an injunc- 

tion sued out under articles 739 and 740 of the C. P. ) 
Amacker v. Smith et als., 361. 


JURISDICTION. 
See Cromnat Law. 


LAND TITLES. 


The Act of Congress approved July 6th, 1842, entitled ‘‘An Act con- 
firming certain land claims in Louisiana,” embraces, ‘that the 
confirmation made by virtue of the 7th and 9th sections thereof 
shall only operate as a relinquishment of the right of the United 
States, and shall not affect the right of third persons, nor preclude 
a judicial decision between private claimants for the same land. 

Cannon v. White, 85. 

Where the title to public land has passed from Congress, and forms no 


longer part of the public domain, the pretensions of the litigants 
must be determined by our State laws and jurisdiction. 





Ibid. i 


The issuing of a patent for land by the United States does not affect 
any rights subsisting between third persons and the patentee, grow- 
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LAND TITLES, (Continued. ) - 


ing out of contracts in relation to the land covered by the patent. 
The patent, to whomsoever issued, inures to the benefit of the party 
to whom the patentee is bound to convey it, or for whose use he 
ought in law to hold it. 

: Hennen v. Wood et al., 263. 


4 A surety has no interest in inquiring into a suit further than to be as- 
sured of his subrogation when he makes payment. He, therefore, 
cannot complain of irregularity in the proceedings when they do 
not affect him. 

Ibid. 


In 1844, the Secretary of the Treasury, Judge Bibb, decided that pat- 
ents ought to issue to those holding the Houmas claim for the 
lands between those already patented and the Manchac; but on the 
7th of January following, Congress, by a Joint Resolution of both 
Houses, prohibited the issuance of evidence of title upon that 
‘** Spanish land claim.” 

Laforest v. Downing, 301. 


In the case of Carroll v. Safford, 3 Howard, 46, the Supreme Court of 
the United States decided that lands when sold, are no more the 
property of the United States than lands patenteii. 

| Ibid. 


LAWS, REPEAL OF. 


The repeal of a repealing law does not revive the first law, unless it be 
so particularly expressed by the legislator. 
Witkouski v. Witkouski, 232. 





Whenever the provisions in the Code of Practice are contrary or repug- 
nant to those of the Civil Code, the latter shall be considered as re- 
pealed, and the former recognized as the law of the case. But 
when laws in pari materia are to be interpreted, that construction 
is to be preferred which will give effect to all their provisions, for 
the reason that the law does not favor repeals by implication. 

Desban v. Picket, 350. 


The Act of 1828 repealed the whole body of the Spanish laws which re- 
mained in force after the promulgation of the Code of 1808. 
Widow Nixon v. Mrs. Piffet et als., 379. 





Subsequent laws do not repeal former ones by containing different pro- 
visions: they must be contrary. 
Thid. 


See Pusric LAnps. 
LETTING AND HIRING. 


Damages cannot be awarded against the landlord for suing out a pro- 
63 
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LETTING AND HIRING, (Continued. ) 


visional seizure of the effects of the 






been maintained as legal. 


The Article 2720 of the Civil Code, whic 
rious ground of complaint, a man sh 


services he has hired for a certain ti 


and hiring entirely unperformed i 


of the contract can be recovered. 


Laborers who hire themselves out to wo 


for breach of contract, according to 


only remedy. 


tioned by any of the witnesses. 
whole, which is submitted to the co 


establish the fact. © 


that it does not come within the above category. 


tenant, where the seizure hgs 


Murphy & Wife v. Redler, 1, 

h declares ‘‘1f without any 
ould send away « laborer whose 
ne, before that time has expired, 


would have been entitled to receive, had the full term of his services 
- arrived,” is in the nature of a penal statute, must be strictly cop. 
strued, and cannot be applied to the case of a contract for letting 


n all its parts. In such cage 


Trefethen et als. v. Locke et als., 19, 


rk on plantations, or to work ip 


manufactures, have not the right of leaving the person who has 
hired them, nor can they be sent away by the proprietor, until the 
time has expired during which they had agreed to serve, unless 


good and just causes can be assigned. In the latter case an action 


articles C, C. 1920, 1924, is the 


Word v. Winder, 111, 


The abandonment of service, even for a day, gives the employer a right 
to dispense with the employee’s further services. 


Ford vy. Danks, 119. 


The tenant of a predial estate cannot claim an abatement of the rent, 
under the plea that during the lease either the whole or part of his 
crop has been destroyed by accidents, unless those accidents are of 
such an extraordinary nature that they could not have been foreseen 


the ravages of war extending over a country then at peace, &e, 


cannot be considered as an ‘‘extraordinary accident.” 


Vinson v. Graves, 162. 


7 


he shall be bound to pay such laborer the whole of the salaries jy% 


only the actual damages sustained by reason of the non-performanee 7 


by either of the parties at the time the contract was made, such as 
The overflow of the Mississippi River is of such frequent occurence 


A crevasse itself 


In a suit on a quantum meruit the lowest sum, that the evidence will 
justify, does not necessarily mean the lowest that has been men- 


It is the evidence, taken as a 


nsideration of the Judge. 
Holley v. Borland, 186. 


| Webre v. Gallaird, 189. 


Where the incompetency and negligence of an overseer is put at issue 
in the pleadings, on a suit for wages, evidence must be received to 
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LETTING AND HIRING, ( Continued.) 


A person employed to retain possession for the owner, cannot be per- 
mitted to defeat the object for which he was employed, and the 
moment he resists the entry of the owner he becomes a trespasser. 
12 An., 687. 

Ella Looram, wife of Pujol, v. Burlingame, 199. 


Per curiam: It would be difficult to prove, as a legal proposition, that 
the tenant, after the termination of his lease, and after he had left 
the premises, could maintain a civil possession and prevent the 
entry of the owner by leaving a few effects and carrying away the 
keys; for the possession of ‘the tenant is that of the owner. 

; C. C. 3396, 3404, 487. When, therefore, he abandons the property, 

‘ it would seem he ceases to possess and cannot prevent the lawful 

owner, his landlord, from entering. 

Ibid. 

4 A party plaintiff is only entitled to recover the actual damage sustain- 
ed by him in consequence of the deferdant’s violation of the con- 
tract of lease. 

D’ Armand vy. Pullin, 243. 

A livery stable keeper who rents stalls to another, who finds his own 
employee, and provender for his horses, is not liable if the latter 
be lost or stolen. 








Berry v. Mariz, 248. 

The lessor has a right of pledge on the movable effects of the lessee, 
which are found upon the property leased, and may even seize 
them within fifteen days after they are taken away, if they continue 
to be the property of the lessee, and can be identified, for the pay- 
ment of his rent. 

Desban v. Pickett, 350. 
LEVEES. 

Where a levee is erected for the benefit of and by the plaintiff himself, 
and of no peculiar benefit to the general plan by which the whole 
district was to be protected—Held: That there is no ground for 
a recovery against the Board of Levee Commissioners in the shape 
of compensation. Casualties arising from the partial failure of the 
levees at any point, cannot have the effect of releasing the land 
owner from the payment of the levee tax. 

Templeton v. Morgan, Collector, 438. 
See Damages. 
See Pusnic Orricer. 
MALICIOUS PROSECUTION. 


To recover damages for a malicious prosecution, the plaintiff must show 
that the prosecution was instituted maliciously and without proba- 
ble cause, and both these must concur. 


Murphy and Wife v. Redler, 1. 





INDEX. 


MALICIOUS PROSECUTION, (Continued. ) 


Malice and a want of probable cause must, in all cases, concur, in 


order to make out a case of malicious prosecution. 
Robertson v. Spring, 252. 


MANDAMOS. 


A mandamus will not lie against a Judge a quo to compel him to allow 
an appeal on a judgment refusing a mandamus to compel a Justice 
of the Peace to issue a commission to take testimony. The remedy 
is by appeal to the District Court, and ultimately to this Court, 
when the amount gives such appellate jurisdiction. 

The State vy. The Third District Court of New Orleans, 185. 
See APPEAL. 


MANDATE. 

A mandatory acting for himself as well as others cannot recover on a 
quantum meruit. The procuration is gratuitous unless there has 
been a contrary agreement. 

Wilson v. Wilson, 155. 

The mandatory has a right to retain, out of the property of the princi- 
pal in his hands, a sufficient amount to satisfy his expenses and 
costs; creating a right of pledge. 

Hereford and Wife v. Leverich, Curator, 397. 


See PRESCRIPTION. 


MARRIED WOMEN. 


In order to constitute a married woman a public merchant, within the 
meaning of Art. 128 C. C., it is not merely necessary to show that 
her name has been used in conducting the business of a particular 
trade, but it must also appear that she has had some active agency 
in the business which is thus conducted in her name. 

Christensen, wife of, &c., v. Stumpf, 50. 

A married woman may, with the authorization of her husband, become 
a surety for a third person when the debt for which she becomes 
surety is neither the debt of the community nor of the husband. 

Barrington, Adm’r, v. Bradley et al., 310. 
See ConrTRACcts. 


See HussBanp AND WIFE. 


MINORS. 


A party permitted by an Act of the Legislature to adopt a minor, cannot 
appoint a testamentary tutor to such adopted minor to the exclu- 
sion of the natural father. 

In Tutorship of Ellen W. Upton, 175. 


The parent cannot retain the usufruct of the estate of the minor which 
he may acquire by his own labor and industry,,or which is left to 
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MINORS. ( Continued. ) 


him under the express condition that the father and mother shall 
not enjoy such usufruct. C. C. 242. 
Oublier v. His Creditors, 287. 


MONITION. 
See Taxes, Tax SAEs, &c. 


MORTGAGES. 


One who assumes to pay a mortgage debt by notarial act is not, prop- 
erly speaking, a third possessor who can discharge himself by aban- 
doning the property. 

Mrs. Boissac vy. Downs, 187. 

A tacit mortgage exists without any record in the office of the Register 
of Mortgages, and it binds the real property of the tutor in every 
parish in the State. 

lbid. 


If a person contracting an obligation towards another, grants a mort- 
gage on property of which he is not then owner, this mortgage shall 
be valid, if the debtor should ever after acquire the ownership of 
the property, by whatever right. 


Amonett, Ex’r, v. Amis et al., 225. 


Future property can never be the subject of conventional mortgage. 
Tbid. 


The thing claimed as the property of the claimant cannot be alienated, 
pending the action, so as to prejudice his right. If judgment be 
rendered for him the sale is considered as a sale of another’s prop- 
erty, and does not prevent him from being put in possession by 
virtue of such judgment. 

Barelli vy. Delassus et als., 280. 

The services and incorporeal rights that the third possessor holds on 
the property before its possession, are renewed after its relinquish- 
ment or after the sale in execution made upon him. His own cred- 
itors, after those who held their titles under the preceding propri- 
etors, exercise their rights of mortgage in their order, on the prop- 


erty relinquished or sold at auction. 
Thid. 


A party who institutes the hypothecary action, cannot interfere with the 
right of the defendant, as owner, to alienate the property during 
the pendency of suit. 

Thid. 


To have effect against third persons, mortgages must be reinscribed 
after the lapse of ten years, notwithstanding the pendency of suit. 
Ibid. 


A mortgage granted by the maker of a note, to one who endorses the 
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MORTGAGES, ( Continued. ) 
note for the maker’s accommodation, to secure him against liability, 
is not an accessory to the principal obligation, but simply a personal 
indemnity depending on the payment of the note by the endorser. 

Spiller & Allen vy. Their Creditors, 292. 
Subrogation takes place of right for the benefit of him who, being him- 
self a creditor, pays another creditor, whose claim is preferable to 
his, by reason of his privileges or mortgages. 
Ibid. 
In hypothecary actions the delay for a suspensive appeal commences to 
run from the date of service of the notice of the order of seizure 
and sale, which is notice of judgment to the possessor of the hypo- 
thecated property. 
State v. Judge Second Dist. Court of N. O., 390. 


The notice required, of course, is a /egal notice; and a verbal notice by 
a friend, or a notice served upon an unauthorized person, is, in {.:0 
eye of the law, no notice. 


Tbid. 


A curator ad hoc must be appointed for a mortgagor who is absent when 
executory process is sued out against the property mortgaged. 
Tbid. 
A mortgage is a real right, a jus in ve, which, in general, so far as third 
persons are concerned, can only be created by an observance of the 
forms of law. Like the sales of real estate, it is necessary that it 
should be properly recorded. Third persons, without actual notice, 
are not bound to look beyond the registry; and they may in good 
faith lawfully acquire from the holder of such right, all his interest 
which appears on the books of the office. 
Carpenter v. Allen et al., 435. 


NEW ORLEANS. 
The municipal authorities of New Orleans are invested with power to 
establish public markets. 
Cougot v. City of N. O., 21. 
At the time of the lease of the Treme Market an addition or prolonga- 
* tion of the market-house was being constructed by order of the 
City, which addition was not included in the lease—Held: That on 
its being completed, the City had the right to lease it as a separate 
public market from that of Treme, and no action for damages would 
lie in favor of the lessee of Trémé Market. 
Lbid. 
A negotiorum gestor has the right to be refunded the taxes assessed on 
the property and paid by him:during the continuance of his pos- 
session; though no privilege exists therefor. P 


Succession of James Erwin, 132. 
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NEW ORLEANS, ( Continued. ) 


The privilege of the City of New Orleans for taxes extends only for two 
years. 





Ibid. 


On « ve-hearing:—A contractor by municipal authority has no right of 
action against the proprietor for filling up lots in the City of New 
Orleans, unless he shows that the contract was adjudicated to him ' 
as the lowest bidder, in pursuance of the 22d section of the Act of : 
the 21st March, 1850. 


Pe 


Ibid. 


A sanitary commission, appointed by the Board of Health, cannot re- 
cover for services rendered the Board; that Board had no authority 


Re 


to establish a commission. If they acted as agents for the city the 
Court presumed that their services were rendered gratuitously; if 
they acted as officers for the city, they then accepted a public trust 
to which neither fees nor emoluments were attached by any ordi- 
nance of the city. 
E. H. Barton et al. v. N. O., 318. 
Where one-fourth of the owners of lots fronting on a street do not join 
in a memorial to have the street paved, the Common Council have 
no right to contract for its paving; and such a contract will be in- 
valid against the property-holders. 
McGuinn v. Peri, 326. 
By extending the privilege of breaking up flatboats on a certain part of 
the levee it does not follow that the prohibition to do so in any 
other part of the city has been withdrawn. An extention of 
privilege in one place does not yield it in another. 
The Ursuline Nuns vy. Fresch, 359. 
See Crommat Law. 


NEGOTIORUM GESTOR. 
See New ORLEANS. 
NOVATION. 
Novation does not take place unless by the terms of the agreement or a 
full discharge of the original debt. 
McRae vy. His Creditors, 305. 
See SALE. 
NULLITY. 
The purchase of one’s own property is null. 
Alderson vy. Sparrow, 227. 
OBLIGATIONS. 


No suit will lie to recover back what has been paid or given in com- 


—~ 


pliance with a natural obligation. 
Spurlin y, Milliken, 217. 
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OBLIGATIONS, (Continued. ) 
The loss of an obligation sued upon must be proven before secondary 
evidence can be received of its import. 
Perkins v. Bard et al., 448. 





OFFENCES AND QUASI OFFENCES. 
See PRESCRIPTION. 
OPPOSITION. 
See PLEADING. 
See PRrIvILEece. 
PARTITION. 
A debt to the succession, not yet due, is susceptible of partition. 
LeBlanc v. Bertan et als., 294, 
See SuccEssions. 
PARTNERSHIP. 
Notice of the retirement of a partner from the firm, published ina 
newspaper to which the customer of the firm is a subscriber, is not 


legal notice to such customer of the dissolution of the firm. As to 
persons previously in the habit of dealing with the firm, actual 





notice of the dissolution must be brought home to them, which is 
usually done by circular letters addressed to the creditors of the 
partnership. 
Reilly et al, v. Smith Jr., 31. 
Actual notice cannot be inferred from the mere fact of the creditor 
being a subscriber to the newspaper in which the notice was pub- 
lished. 
Tbid. 


The mere fact that one of the partners acts as the cashier of the firm, 
would not, as a general rule, charge him with the funds he might 
receive and disburse in the course of business; otherwise when 
fraud is charged. 

Walpole v. Renfroe, 92. 


If a debt be contracted by one of the partners of an ordinary partner- 
ship, who is not authorized, either in his own name or that of the 
partnership, the other partners will be bound, each for his share, 
provided it be proved that the partnership was benefited by the 
-transaction. Each is bound in proportion to the number of part- 
ners, without any attention to the proportion of the stock or profits 
each is entitled to. But where the recourse of the creditor is had 
on account of the benefit conferred by the partnership, by a con- 
tract not its own, the rule is different, and each partner’s share is 
to be fixed in proportion to the interest which he has in the con- 
cern and to the benefit which in consequence he has derived. 

Lallande v. McRae et als., 193. 
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PARTNERSHIP, (Continued. ) 


The right of the creditor does not arise under the contract, which, as 
such, is not binding on the partnership: his action against each 
partner has for its basis the benefit conferred. But to such a right 
springing from equity cannot attach a mortgage which is itself a 
matter of strict right. 





Thid. 
Partnership creditors are not entitled to a mortgage on the partnership 
property, nor can a special mortgagee be compelled to seek pay- 
ment on one rather than another part or portion of the property 
mortgaged. The right attaches to all the property. 
Ibid. 
The books of a liquidating partnership are in the quasi possession of 
the law, and must be placed in the hands of the Receiver under all 
circumstances, 
Succession of Andrew, 197. 
On the death of a partner his interest in the assets of the firm become 
vested in his heirs at law, and the surviving partners can only 
acquire that interest by transfer or assignment from the heirs, and 
thereby acquire a right to sue for a debt in their own name. 
Skipwith & Osborne v. Lea, 247. 


Every partner may, without the consent of his partners, enter into 
partnership with a third person for the share which he has in the 
partnership; but he cannot, without the consent of his partners, 
make a partner in the original partnership, should he even have 
the administration of it. 

Freligh v. Miller et al., 418. 

Every partner owes to the partnership all that he has promised to bring 
into the same. Who promises to bring into the partnership a cer- 
tain thing, is bound, in case of eviction of it, in the same manner 
as a seller towards the purchaser who buys from him. 

Ibid. 
See APPEAL. 
See CoMMUNITY. 
> See CoRPoRATIONS. 
See Exrecutrors AND ADMINISTRATORS. 


PAYMENT. 


When the receipt bears no imputation, the payment must be imputed 
to the debt which the debtor had at the time most interest in 
dicharging, of those that are equally due, otherwise to the debt 
which has fallen due though less burthensome than those which are 
not yet payable. 

Spiller & Allen v. Their Creditors, 292. 

If the debts be of a like nature, the imputation is made to the less bur- 
thensome; if all things are equal, jt is made proportionally. 

Ibid. 
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506 INDEX. 


PAYMENT, (Continued. ) 


The extinguishment of a debt by payment must be shown by reasonable 
certainty. 
Succession of Moreira, 368. 


Payment must be imputed to that debt which the debtor had most in- 
terest in discharging. 
Miller & Co. v. Steamer Trabue et al., 375. 


PLEADING. 


The exception of lis pendens is only admissible when another action is 
pending between the same parties, for the same object and growing 
out of the same cause of action, before the same tribunal or one of 
concurrent jurisdiction. It is necessary that the parties to the suit 

. pleaded as lis pendens should be the same, otherwise the exception 

should be overruled. 
Hacket vy. Lenares et al. 204 


A party who voluntarily executes the judgment of a Jockey Club 
against him cannot afterwards come into Court and reclaim the 
amount so paid. 

Bingaman v. Cocks et als., 249. 


The oath appended to an answer demanding a jury trial on a promissory 
note, is not proof, and does not change the character of the 
pleadings. 

Pack and Wife v. Chapman, 366. 

It is incumbent for a party, on pleading the want of consideration, to 
prove it. The onus is not upon the plaintiff. 

lbid. 


See CoMPENSATION. 
See PRActIce. 
PLEDGE. 

Under articles 3191, 3192, and 3193 of the C. C. a right of pledge exists 
for the keeping and feeding of horses, and a privilege upon the 
proceeds of their sale. 

Olivia Andrews v. Crandell, Sheriff, et al., 208. 
POLICE JURY. 

Police Juries of the several parishes of this State have not the power to 
confiscate and sell cattle running at large and belonging to citizens 
residing out of the parish. 

Martha Halloway v. Police Jury et al., 203. 


n . . Pd . 
The Police Juries in the assessment of taxes on personal and real prop- 


erty cannot discriminate between citizens and non-residents of the 
parish—they are not at liberty to tax the property of non-residents 
higher than that of citizens of the parish—but, on the contrary, 
they are required in the exercise of the power of taxation to levy 
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POLICE JURY, (Continued. ) 


an equal and uniform tax on every species of property and on all 
trades and professions, in their respective parishes, which have 
been made the subject of taxation by the Legislature on behalf of 
the State. 





Ibid. 


An ordinance of a Police Jury making such a distinction as afore-men- 
tioned, between the property of citizens and non-residents of the 
parish, is absolutely null and void. 

[bid. 
PRACTICE. 

Where the defendant does not urge, in this Court, any of the bills of 
exception taken by him to the rulings of the court below, it will be 
considered a waiver of those exceptions. 

Cannon v. White, 85. 

The death of a party to a suit is no cause for its dismissal: the survivors 
of the partnership or the legal representatives of the deceased may 
be made parties on petition. 

Todd & Co. v. Young, 162. 

Where the allegations of the petition were insufficient to admit proof of 
the agency with the right of the agent to stand in judgment and 
receive citation for his principal, the case will be remanded for a 
new trial. 

Aldigé & Co. v. Knox & Pugh et al., 180. 

Where the domicil of the defendant is known, citation must be ad- 
dressed to him there. 

Ibid. 

A mandamus will not lie against a Judge a quo to compel him to allow 
an appeal on a judgment refusing a mandamus to compel a Justice 
of the Peace to issue a commission to take testimony. The remedy 
is by appeal to the District Court, and ultimately to this Court, 
when the amount gives such appellate jurisdiction. 

The State v. The Third District Court of New Orleans, 185. 

When a Court usurps jurisdiction the proper remedy is by the writ of 
prohibition. 

Ibid. 

It is not in the authority of a court to appoint ec parte a Receiver of 
assets belonging to a partnership. A writ of sequestration, or a 
rule upon the defendants to concur in the appointment of a Re- 
ceiver by the parties, would be the proper remedies. 

Martin et al. v. Blanchin et al., 237. 

Where the plaintiff resides out of the State, or in the State, but in a 
different parish from the defendant, the latter may institute against 
the former a demand in reconvention for any cause, even for such 
as are not connected with or incidental to the principal demand. 

Spinney v. Hyde & McKie, 250. 
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PRACTICE, (Continued. ) 


=. The right of this Court to issue writs of habeas corpus extends only to 
cases where the parties are in actual custody under process, in all 
cases in which it may have appellate jurisdiction. It does not ex- 
tend to the authority of taking a child from the custody of its 
parents. 

Manouvrier and Wife praying for a writ of Habeas. Corpus, 257. 

A judgment homologating an administrator’s account and discharging 
the administrator, rendered upon publication made pursuant to 
Art. 1172 of the C. C., is not res judicata as to the heirs. That 
form of notice is meant merely for creditors. The heirs should 
have been cited. : 

Succession of Yarborough, 258. 

An error of fact, whether proceeding from fraud or not, is always subject 
to re-examination at the instance of the party aggrieved by the 
error. 

LeBlanc v. Bertant et als,, 294. 

A party cannot be controlled in the order in which he chooses to offer 
his proofs. 

Mrs. Gordon v. Millaudon, 347. 


See ATTACHMENT. 

See Bruus or Excuanee, &c. 

See ConrTRActs. 

See Courts. 

See Exrecutors AND ADMINISTRATORS. 
See InsuncTION. 

See MortTGaGeEs. 


PRESCRIPTION. 


A judgment of nonsuit rendered on motion of defendant’s counsel, 
when the counsel for the plaintiff declines to go into the case, is 
not such an abandonment of the demand as is contemplated by Ar- 
ticle 3485 of the Civil Code, and prescription is considered as inter- 
rupted during the pendency of the action. 

Price et al. v. Emerson, 95. 

The action to rescind a sale for non-payment of the price is prescribed 
by ten years. The court has the right to grant some indulgence to 
the debtor, provided it does not exceed six months. 

2 Hunter v. Williams, 129. 

A claim for damages, ex delicto, is prescribed by one year. 

Harris v. N. 0., O. & G. W. R. R. Co., 140. 

The right of action on a letter of credit is prescribed by the lapse of ten 
years; on account for moneys advanced it is prescribed by the lapse 
of three years. 

Regis v. Hébert, Administrator, 224. 
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PRESCRIPTION, (Continued. ) 


The factor, agent, or correspondent, to whom a letter of credit is di- 
rected, and who furnishes the person named with the amount of 
money specified, stands in the relation of a drawee of a bill of ex- 
change, to the merchant who gives said letter, and so soon as he 
advances or furnishes the amount of money specified, the letter of 
credit, like a bill of exchange paid by the drawee, becomes extin- 
guished, and the right of action lies upon an account for moneys 
advanced, and not on the letter or order to furnish the money; and 
it is barred by the lapse of three years. 

Ibid. 


A note specially endorsed by the payee to one person will be prescribed 
by five years when there is not sufficient evidence to establish a new 
promise. 

Penn v. Crawford, 255. 

The defendant stated on the first presentment that ‘“‘he thought the 
note had been settled, but if not, he would arrange it”; and on the 
second presentment he stated that ‘‘ he would see the plaintiff and 
settle the amount of the note.”—Held: That this evidence is too 
doubtful, uncorroborated, to interrupt prescription. 

Ibid. 


The prescription for a merchant’s account is three years. 
Succession of Yarborough, 258. 


Actions for torts, injurious words, whether verbal or written, and that 
for damages caused by animals, or resulting from offences or quasi- 
offences, are prescribed by one year. 

White v. Maguire et als., 338. 


The hypothecary action against the third possessor, who holds in good 
faith, by a title translative of property, is prescribed by the lapse of 
ten years. C. C. 3442; 11 L. R. 256. 
Adlé et als. v. Prudhomme and Wife, 343. 


A change of residence openly and publicly made from one part or State 
of our common country to that of another, cannot be considered an 
act on the part of the debtor which suspends prescription, and cre- 
ates a proper case for the application of the maxim, contra non va- 
lentem agere non currit prescriptio; and the fact of his pecuniary em- 
barrassments at the time of such removal, does not per se vary the 
case. 

Canal Bank v. Beard, 345. 

Whenever it is necessary to enforce a judgment by a separate and dis- 
tinct action from the one in which judgment was rendered, the 
right to such action, it being a personal action, is prescribed, under 
article 3508 of the Code, by ten years. 

Succession of Beckham, 352. 
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PRESCRIPTION, (Continued. ) 


The necessity of instituting a separate action to enforce a judgment ex- 


ists in two cases:—the first, when the judgment is a foreign judg- 
ment; the second, when it isa domestic judgment, but the judg- 
ment debtor has died and his estate is under administration. 

’ Ibid. 


The prescription of a foreign judgment commences running from the 


date of the judgment. In the case of a domestic judgment, it com- 


mences running from the death of the debtor. 
° Lbid. 


Judgments are not barred, wider the statule of April 30th, 1853, before 


the lapse of ten years from its promulgation. 
Ibid. 


The articles of the Code 3501 and 3502 fix the prescription resulting 


from offences and quasi-offences at one year from the time when 
the damage is sustained. The plaintiff can only be entitled to the 
damages actually proven. 

Mestier v. N. O. O., & G. W. R. R. Co. et al., 354. 


An action arising out of a contract of mandate is barred by the prescrip- 


tion of ten years. 
Hereford & White v. Lererich Curator, 397. 
See ABSENTEE. 
See SERVITUDES. 


PRINCIPAL AND AGENT. 


An agent cannot be permitted to.assume duties and trusts incompatible 


with his agency, nor validly exercise such agency after he has ac- 
quired an interest adverse to his principal. 
Knabe et al. v. Ternot et als., 13. 


Where the object ofa contract of mandate made in the city of New Or- 


leans, was the collection of debts due by a debtor residing in another 
State, or whose succession had been opened in another State; and 
to effect that object, the mandatory was empowered to purchase 
lands in the State of the debtor’s residence, for the account of the 
principals—the titles to be taken in the name of the mandatory, 
and titles to be by him subsequently made to the principal—Held : 
That in a suit here by the principals against the agent, for an ac- 
count of his agency, the conveyance of the lands by the agent to his 
principals, as provided for in the contract, is clearly an incident of 
the account to be rendered, and as such is a proper matter for a de- 
cree of the Louisiana court, which being competent to entertain 
the actio mandati directa, is competent to pass upon all incidents 
and accessories of that action. 
Nicholson’s Heirs‘et al. v. D. N. Hennen, 33. 


In a suit against an attorney in fact, for an account of his agency, all 





the principals in the contract should be joined in the action. The 
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PRINCIPAL AND AGENT, (Continued. ) 


attorney cannot be held to render as many accounts of his agency 
as there are principals in a joint contract. 
Ibid. 


Where no complaint has been made in regard to the manner in which 
an agent’s duties have been performed, he is presumed to have 
acted within the sphere of his authority. 

) Ford v. Danks, 119. 


When the intent of the parties is doubtful, the construction put upon 
it, by the manner in which it has been executed by both, or by one 
with the express or implied assent of the other, furnishes a rule for 
its interpretation. 

Williams, Excecutrix, vy. McHatton, 196. 


The merchant is but the agent of his principal, and he is bound to ac- 
count in good faith for all sums made from contracts entered into 
on behalf of his principal. The law will not permit him to make a 
profit out of such contracts. 
Payne & Harrison v. Waterston, -239. 
Where there is a special contract which fixes a contingent compensa- 
tion, a party cannot recover on a quantum meruit. 
Spear v. Gardner & Densler, 383. 
The principal may revoke his power of attorney whenever he thinks 
proper, and, if necessary, compel the agent to deliver up the written 
instrument containing it, if it be under private signature. 
Thid. 
See CoRPORATIONS. 
See Manparte. 
See PRESCRIPTION. 


PRIVILEGE. 


Privileges cannot be acquired by suits or seizures after a surrender 
made by a debtor to his creditors; and the creditor on whose oppo- 
sition to the tableau of distribution a reduction is ordered of the 
amount allowed by the syndic as counsel fees, cannot claim the ex- 
clusive benefit of such reduction. : 

McIntosh et al. v. Merchants’ & Planters’ Ins. Co., 12. 

Privileges are sfricti juris, and can only exist by an express law creating 
them. 

Gause v. Bullard, 107. 


Persons who have advanced money towards the purchase of slaves, or 
consignees or commission agents who have furnished funds for a 
like object, acquire no privilege thereby under Article 3214 of the 
Civil Code as amended. Nor do such advances per se create any 


privilege on slaves under our existing laws. 


Ibid. 








PRIVILEGE, (Continued. ) 


The provisions of our own laws are to be alone consulted for the exist- 
ence and enforcement of privileges. 
Ibid. 
The class of oppositions by which the property of the thing seized is 
claimed, is a distinct suit; not so the opposition which merely as- 
serts a lien or privilege superior to that of the seizing creditor. 
Cator v. Merrill & Co., 137. 


The privilege of a commission merchant or factor is two-fold: first, for 
advances specially made upon the goods which are seized; and sec- 
ond, for a general balance of account. 

Ibid. 

A vendor’s privilege does not apply to contracts made in a State where 
no such privilege exists; even if a portion of the goods were in New 
Orleans at the time of the contract—movables having no si/us, as a 
general rule. 

Brent, Son & Co. v. Shouse et al., 158. 


The vendor's privilege on movables is unknown to the Common law. 


Ibid. 


Paragraph 2d of article 3184 of the Civil Code, giving a privilege on 
movables to a workman or laborer for the price of his labor on the 
movable which he has repaired or made, if the thing continues in 
his possession, applies only to him who has contracted to do the 
work, and not to journeymen and other mechanics whom he has 
employed to work under him. 

Landry v. Blanchard, Sheriff, et al., 173. 

Privileges are stricti juris (C. C. 3152), and the party claiming them 
must point to the express law which gives him such right of prefer- 
ence on account of the nature of the debt. 

. Ibid. 

Debts due for necessary supplies furnished to any farm or plantation, 
are privileged on the product of the last crop, and the crop at pres- 
ent in the ground. 

McRae v. His Creditors, 305. 

A repairer of carts, wagons, \c., has no privilege upon the proceeds of 


the sale of a plantation on which they were used. 
Ibid. 


An overseer has no privilege on the crop of the year subsequent to his 
services, unless the crop was in the ground. 
Ibid. 
An engineer has no privilege by the Code, and a seizure gives him 
none. The creditor of an insolvent cannot litigate his demand for 


a privilege in a separate suit against the syndic. 
Ibid. 


The creditor cannot be allowed two privileges on the same thing, so as 
to draw a double dividend from two different funds. Workmen, 
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PRIVILEGE, (Continued. ) 


and persons furnishing materials, have no privilege when their 
claim is over $500 and the agreement has not been reduced to 


writing and registered with the Recorder of Mortgages. 
T bid. 


See New ORLEANS. 
See PLEDGE. 


PUBLIC LANDS. 


Priority of right gives priority of title in the case of a conflict between 
a préemption claim and the location of an internal improvement 
land warrant, on lands granted to the States by Congress. 

Ellis v. Old, 146. 


The Act of Congress of the 19th of June 1834, reviving the Act of the 
29th of May 1830, must’be considered as embracing provisions 
engrafted on the latter Act by the statute of the 23d of January 
1832, under which it was not legal to assign or transfer a certificate 
of purchase from the Register of the Land Office, previous to the 
issuing of the patent. 

Steinspring et al. v. Bennett & Sprague, 201. 


A patent, te whomsoever issued, inures to the benefit of him to whom 
the patentee would be bound to make conveyance of the legal 


title. 
Ibid. 


Where a party purchases from another his interest in certain land, and 
a patent is obtained therefor, the former is merely an equitable 
owner; and as the patent by fiction of law refers back to the day of 
entry and takes date with it, the sale of his interest was the sale of 


the land itself. 21 Howard, 240. 
Ibid. 


Improvements upon public lands cannot form the object of a contract, 
where the party is not in a situation to avail himself of the préemp- 
tion laws. Being a trespasser, he cannot claim indemnity for his 
improvements. 

Spurlin v. Millikin, 217. 

The location of an Internal Improvement warrant, under the Act of | 
Congress of the 4th September, 1841, on land to which a valid 
préemption right existed, is void and cannot be rendered valid by 
a subsequent approval of the land to the State. Priority of right 
gives priority of title in contests of this kind. 

Ludeling v Vester, Adm’r, 450. 





PUBLIC OFFICER. 
A public officer appointed by the Governor during the recess of the 
Senate, and afterwards confirmed, dates his term from the original 
appointment, and not from the time of his confirmation, although 





a new commission then issued. 
Shepherd v. Haralson, 134. 
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PUBLIC OFFICER, (Continued. ) 


Sworn public officers not charged with fraud must be supposed, unti] 
the contrary be shown by cogent proof, that they have properly 
exercised the discretion vested in them by law. 

Templeton v Morgan Collector, 438, 


A collector of levee tax is a public officer whom the District Judge is 
bound to know the identity of, and his signature: He acts as such 
without any pecuniary interest to disqualify him from the trust. 

Ibid. 

In the absence of any special provision of law as to the manner in 
which the levee-tax collector should make the sales of the property 
of delinquent tax payers, recourse must be had to other laws in pari 


materia. 
Ibid. 


See LEVEEs. 
See SALE. 


PUBLIC USE, DEDICATION TO 


The intention to dedicate to public use must be signified in a manner 
not liable to donbt or misconstruction, by something more than 
symbols of uncertain import or fanciful adornments with which it 
has pleased a draughtsman to decorate a plan of property. Nemo 
Sacile presumitur donare. 

Heirs of David v. New Orleans, 404. 
Words indicative of an intention to give should be found on the plan in 
order to clothe it with such an effect. The public should accept 
the dedication by using the ground for the purposes indicated. 
Ibid. 
A market-house is not necessarily public property; it may be the ob- 


ject of individual ownership. 
Ibid. 


RESCISSION. 
See SALe. 


RECONVENTION. 


Damages incident to the institution of a suit for the recovery of any 
civil right cannot, as a general rule, be recovered upon a demand 


in reconvention. 
Harris vy. N. 0., O. & G. W. R. R. Co., 140. 


See DAMAGEs. 
See PLEADING. 
See PRAcTICcE. 


REDHIBITION. 


In redhibitory actions, the conjectural opinions of physicians without 
any post mortem examination are not of themselves sufficient evi- 
dence to establish the origin of the disease of which the slave 
died. 


Parlange & Co. vy. Parlange & Co., 17. 
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INDEX. 


REDHIBITION, (Continued. ) 


The redhibitory action cannot be maintained where the latent defect 
or vice of character of the slave sold is brought home to the knowl- 
edge of the purchaser, and the sale was made with a guarantee of 
title only. 

Bell v. Lacy & Co., 51. 

The presumption which arises, under article 2508 C. C., from the ap- 
pearance of a malady in a slave within three days immediately sub- 
sequent to the sale, will give way to direct evidence or to opposite 
presumptions of a controlling character; but the vendor must make 
out more than a speculative and possible case. The opinion of a 
physician who never saw the slave, as to the sudden appearance of 
the malady in most cases, and as to the probable effect of the 

: atmosphere, coupled with the apparent good health of the slave on 

the day of the sale, is not sufficient to destroy the legal presump- 

tion created by this article. 


Gause vy. Bullard, 107. 
REGISTRY. 
The law does not require the registry of a tax collector’s sales in the 
office of conveyances out of New Orleans. 
Alderson v. Sparrow, 227. 





The Civil Code of 1825 requires a registry, as regards third persons, of 
only instruments made under private signature. The recording 
of other acts is provided for by legislative enactments, Acts of 
1855, No. 274, p. 335, and No. 285, p. 345. The first of these two 
Acts is a substantial re-enactment of the 7th section of the Act of 
1810, p. 60; and of the Ist section of the Act of 1813, p. 206. 

Ibid. 


RES JUDICATA. 

The authority of the thing adjudged takes place only with respect to 
what was the object of the judgment. The thing demanded must 
be the same; the demand must be founded on the same cause of 
action; the demand must be between the same parties, and formed 
by them against each other in the same quality. 

Peyton v. Enos, 135, and Cantrelle v. R. C. C. St. James, 442. 


A mere dismissal of a rule cannot have any greater effect in the court 
before which the same has been rendered, than a judgment of non- 
suit. 

‘ Succession of Andrew, 197. 
Therefore, when a rule has been dismissed and a second taken, the de- 
fendaift cannot plead res judicata. 
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Ibid. 
REVENDICATION. 


See AcTION. 
See ComMMUNITY. 














ROADS AND LEVEES. 


See LEVEES. 
See Puspiic OFFICER. 
SALE. 

Where there is an exclusion of waranty in an act of sale, the vendee, 
on eviction, can only recover, besides costs, the price which he 
paid, which will bear interest from the date of the eviction. 

Bach y Syndic of Miller, 44. 

Where a party is cited in warranty, and he neglects to callin his war- 
rantor, in a separate action, he can only recover from his warrantor 
the costs of the former suit up to the date of the citation. 

Ibid. 

Where a sale was made without any warranty or recourse whatever, the 
purchaser bought at his own risk and peril, and could not claim 
restitution.—Ergo, the vendor was a good witness and not inter- 
ested in proceedings alieunde. 

Cannon v. White, 85. 


A purchaser in bad faith owes indemnity, and is entitled in law to no 
other claim for his improvements than those stated in the three 
first sentences of the C. C. Art. 500. 

Ibid. 


The title acquired by the vendor of property subsequent to the time of 
the divestiture of his interest inures to the benefit of his vendee. 
Zunts vy. Mrs. Courcelle et al., 96. 


There can be neither increase nor diminution of price on account of 
disagreement in measure, when the object is designated by the 
adjoining tenements, and sold from boundary to boundary. 

Barrow v. Miller et als., 114. 

The State is but a trustee of the lands granted it by Congress, or their 
proceeds, for the benefit of the inhabitants of the townships; and 
where notes are made payable to the State Treasurer, he may well 
stand in judgment for the rescission of the sale for non-payment 
of the price. , 

Hunter, State Treasurer, v. Williams et als., 129. 


The sale of a thing belonging to another person is null; it may give 
rise to damages when the buyer knew not that the thing belonged 
to another person. 

Alexander v. Gusman, 251. 


A sale of property without registry is binding upon those claiming as 
donees under a subsequent act of donation by the vendor. 
Ibid. 


Where the entire furniture of a dwelling was sold but not delivered, 
and the key of the building was not given up to the vendee, or any 
equivalent act done—Held: That there was no constructive delivery, 
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SALE, (Continued. ) 





although the policy of insurance on the furniture was -transferred. 
McCloskey v. The Central Bank of Alabama, 284. 


The consent to transfer vests the property in the obligee; yet this effect 


is strictly confined to the parties until actual delivery of the object. 
If the vendor, being in possession, should by a second contract 
trans er the property to another person who gets the possession 
before the fitst obligee, the last transferree is considered as the 
proprietor, provided the contract be made on his part bona fide and 
without notice of the former contract. In like manner if personal 
property be transferred by contract, but not delivered, it is liable 
in the hands of the obligor to seizure and attachment in behalf of 
his creditors. 
Ibid. 


Sales or charges of personal property are void against bona fide pur- 


chasers and creditors, unless possession is given before such bona 


Jide purchaser or creditor acquire his right to possession. What is 
* delivery or possession depends on the nature of the property; it 


may be constructive or actual; the delivery of the key of the store 
in which it is contained; or an order accepted by the person in 
whose custody it is held, if at the order of the vendor, is good evi- 


dence of delivery. 
Ibid. 


The tradition or delivery is the transferring of the thing sold into the 


power and psssession of the buyer. The tradition or delivery of 
movable effects takes place either by the real tradition or by the 
delivery of the keys of the building in which they are kept, or even 
by bare consent of the parties if the things cannot be transported 
at the time of sale, or if the purchaser had them already in his 


possession under another title. 
Ibid. 


In all cases where the thing sold remains in the possession of the seller 


because he has reserved the usufruct, or retains possession by a 
precarious title, there is reason to presume that the sale is simulated, 
and with respect to third persons the parties must produce proof 
that they are acting in good faith, and establish the reality of the 
sale. This article is exceptional to articles 1917 and 2243. 

Ibid. 


That possession is called precarious, which one enjoys by the leave of 


another and during his pleasure. The title which excludes the 


ownership, such as a lease, is also called PRECARIOUS. 
Ibid. 


The origin of the title and the relationship of the vendor and vendee 


are matters of geneology; which is a proper subject of parol 


evidence. 
Smith v. Porter, 370. 



































a Re OUT ry eNREE TS 





SALE, (Continued. ) 


A purchaser will not be made to comply with the terms of sale with a 
cloud resting upon his title. It is a different thing where the pur- 
chaser complies voluntarily with the terms of sale and goes into 
possession. 

Succession of Mrs. Weber, 420. 

The vendor, the production of whose authorization was promised, 
without being in default, does an act equivalent .to such production 
of the original act of authorization, when he produces a ratification 
of the sale in due form. ; 

Carpenter vy. Allen, 435. 

A party’s right does not depend upon the registry of the act of rati- 
fication. 

Ibid. 

Whenever one of two innocent persons must suffer, the law throws the 
loss upon him by whose negligence or fault the damage is occa- 


sioned. 
Lbid. 


SALE, JUDICIAL. 


The waiver of the advertisement deprives the sale by the Sheriff of its 
character of a formal sale. 
Esnault vy. Cooley, Tutor, 165. 


The remedy by a sale a /a folle enchere, is & harsh one, which must in 
all cases, be strictly preceeded by an observance of all the forms of 
law known in commutative obligations; and the putting in default, 
by a tender of a formal deed of sale, is a condition precedent to a 
recovery of damages. 

Jennings v. Hodges, Sheriff, et al., 321. 

The Sheriff’s return in relation to sales made by him under execution, 
is only prima facie evidence of the facts stated in it between the 
parties, and is subject, like other presumptive evidence, to be 
rebutted by contrary proof. 

Grant & Co. v. Harris et als., 323. 
See InsuncTion. 
See JUDGMENT. 
See Mortcace. 
See Pustiic Lanps. 
See SHERIFF. 


SEIZURE AND SALE. 
Where an order of seizure and sale improvidently issues, the judgment 
of the lower court, directing it, will be revoked. 
Templeton v. Levee Commissioners, 117. 
See APPEAL. 
See JuniEs, &o. 
See MorTGAGe. 
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SEPARATION. 


Where a judgment of separation of property was rendered contradic- 
torily, on due proof, and not upon the confession of the husband— 
Held: That the plaintiff was regularly separated in property with 
her husband, and that the decree of separation carried with it a 


dissolution of the community. 
Mary Spencer v. Rist et al., 318. 


See HusBanpD AND WIFE. 
SEQUESTRATION. 


Proceedings by sequestration against an absconding debtor, under the 
Act of 1826, before a different tribunal from that of the domicil of 
such absconding debtor, are coram non judice. 

Spear et als. v. Hagelberg, 8. 


The charges of a Sheriff for keeping property under a writ of sequestra- 
tion, so far as they are not regulated by the fee bill, are the subject 
of proof, and not of judicial discretion. 

Witkouski v. Witkouski, 232. 

A writ of sequestration which has been issued without the affidavit and 

bond required by Art. 276 of the Code of Practice, will be set aside. 
McClendon v. Bennett & Addison, 335. 


SERVITUDES. 


A strict and rigid application of the articles of the Code on the title of 
predial servitudes would be destructive to agricultural industry. 
Minor v. Wright, 151. 
Services imposed for the common or public utility relate to the space 
which is to be left for public use by the adjacent proprietors on the 
shores of navigable rivers, and for the making or repairing of levees, 
roads and other public or common works. ©. C. 661. 
Watson v. Marshall, 231. 


All that relates to this kind of servitude is determined by laws or partic- 
ular regulations. C. C. 661. 
Ibid. 
The 5th section of the Act of 1829 provides: ‘‘That the earth which 
shall be employed for the repairs and construction of a levee shall 
be taken at the distance of at least twenty feet from the base of said 
levee, on the side of the river. An exception is made in regard to 
the parishes of Concordia and Ouachita, in which the Police Juries 


have plenary powers as to roads and levees. 2 52. ein 
bid. 


Prescription ceases to run, whenever the debtor or possessor makes ac- 

knowledgment of the right of the person whose title they prescribed. 

So that where defendants aggravated a servitude within ten years, 

prescription was interrupted, and the plaintiff's right acknowledged. 
Gillis & Co. v. Nelson & Donalson, 275. 


The verbal declarations of a defendant may be given in evidence even 
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INDEX. 


SERVITUDES, (Continued. ) 


to charge land with a servitude, when they tend to interrupt pre- 
scription. 
Ibid. 
He to whom a servitude is due has a right to make all the works neces- 
sary to use and preserve the same. Such works are at his expense, 
and not at the expense of the owner of the estate which owes the 
servitude, unless the title by which it is established shows the con- 


trary. 
Ibid. 


If the proprietor of two estates between which there exists an apparent 
sign of servitude, sell one of those estates, and if the deed of sale 
be silent respecting the servitude, the same shall continue t» exist 


actively or passively in favor or upon the estate which has been sold. 
Ibid. 


There may be different kinds of rights to estates: Ist, a full and entire 
property; 2d, a right to the mere use and enjoyment; 3d, a right 
to certain services due upon the estate. 

Cantrelle vy. Roman C. Con. of St. James, 442. 


SHERIFF. 


It is essential to the perfection of a sheriff’s sale that the purchaser 
should substantially comply with the terms of adjudication, which 
is the condition upon which the property is to be his. The price 
must be paid or the proper sureties offered when the sale has been 
made on a credit, otherwise the Sheriff shall expose to sale anew the 
thing seized and adjudge it to another person. Therefore, every 
sale upon execution, which is not completed by the payment of the 
price to the Sheriff, is null. 

Haynes v. Breaux et al., 142. 


Where a creditor enters satisfaction upon the execution to the amount 
of the bid, at the time of the adjudication, it might be regarded as 
a waiver of the right to insist upon payment in currency to the 
Sheriff. 

Ibid. 

A Sheriff must make a return of the writ on the return day, but he may 
retain a copy in order to carry out his execution. Act of 1855, No. 
199. : 

Wallis v. Bourg, Sheriff, et als., 176. 


One who retains money deposited in his hands as Sheriff, after he has 
ceased to act as such, will continue subject to the summary process 
provided by law for the benefit of suitors where such officers are 

. 


concerned. 
Grayson v. Paris, 256. 


See Saute, JupIcrat. 
See SEQUESTRATION. 
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SHIPPING. 


Where the shipper of goods took’a bill of lading with the endorsement 
upon the margin ‘‘ weight and contents unknown,” and on the arrival 
of the vessel at New Orleans they were condemned by the Port War- 
den to be sold as damaged goods—Held: That under such a bill of 
lading, the common carrier has complied with his contract when 
he has delivered the box externally in good order and condition; 
and the burden of proof rests on the consignee to show that the 
contents of the box were in good order and condition at the time 
of the shipment. 

. Wentworth v. Ship Realm et als., 18. 


The master of a ship or other vessel has no general authority, as such, 
to sign a bill of lading for goods which are not put on board the 
vessel; and for the want of such authority, the owners of a ship are 
not responsible to parties taking a bill of lading which has been 
signed by the master without receiving the goods on board. 

Fellows vy. Steamer R. W. Powell et als., 316. 


See ATTACHMENT. 
See Sate. 


SIMULATION. 


Where there was an actual delivery by the vendors of a steamboat to 
the vendee, and the vendors, who were the captain and clerk of the 
boat at the time of the sale, afterwards engaged their services to 
the vendee and took charge of the boat for him—Held: That it 
could not be considered possession of the vendors, by a precarious 
title, giving rise to the presumption of simulation. 

England v. Commercial Ins, Co. of Ohio et al., 5. 


See EvipENce. 
SLAVES AND STATU LIBERI. 


Under the Act of 1840, the mere fact of a slave being found on board 
of a boat without a written permission, creates a presumption 
against the owners of a boat, that such slave was received with the 
intention of depriving his master of him or of transporting him out 
of the State, or from one part of the State to another; and this pre- 
sumption cannot be destroyed but on testimony of at least two wit- 
nesses not employed on board such vessel, and on corroborating 
circumstances. 

Pelham vy. Steamboat Messenger et als., 99. 


The requirement of this statute of 1840, that the witnesses called to re- 
but the presumption must be such as are not employed on the ves- 
sel, refers to the time when they are called to testify. The fact 
that they have at a period past been employed on the vessel, will 
be no objection to their testimony if it be shown that at the time 


66 





* 522 INDEX. 


SLAVES AND STATU LIBERI, (Continued. ) 


they were summoned to give their testimony they were bona fide 


engaged in some other employment. 
Ibid. 


SOLIDARITY. 
See Brutus oF Excnaner, Xe. 


See OFFENCES. 


SUBROGATION. 


Subrogation takes place of right for the benefit of him who, being 
himself a creditor, pays another creditor whose claim is preferable 
to his, by reason of his privileges or mortgages. 

Spiller & Allen vy. Their Creditors, 292. 


SUCCESSIONS. 

The widow is only the usufructuary of the homestead conferred under 
the Act of 1852; the naked ownership is in her children; and there- 
fore, no debt due by the widow to the succession of her husband, 
can be offsetted against the homestead, so as to diminish the cap- 
ital of the same. 

Succession of Schernaydre, 195. 

Where the succession is less than one thousand dollars a special mort- 


gage cannot oppose the allowance of a homestead to the children. 
bid. 


A third possessor of property which is subject to « mortgage and ven- 
dor’s privilege—having been purchased at a probate sale of succes- 
sion property—has no right to plead a want of registry of such 
mortgage where it appears that he was one of the subscribing 
witnesses to the proces-verbal of the sale of the property. 

Brown, Admr, v. Sadler, 206. 

The step-father is not an heir at law to the step-son. 

Skipwith & Osborne v. Lea, 247. 

The widow is not bound, under the homesead Act of 1852, p. 172, to 
postpone her action until the final liquidation of the estate. Such 
a suit, however, must carry with it a virtual renunciation of the 
community. 

Mary P. Harbour y. Haynes, Adm’r, 254. 


When the widow shows by proof her necessitous circuthstances, it is not 
requisite for her to prove that her husband had no descendants 
from any prior marriage in order to be relieved from giving the se- 
curity required of usufructuaries under the Code. . 
Lhid. 
Any remission made to heirs is an advance on their portion in the suc- 
cession, and is, therefore, subject to collation. 
LeBlanc y. Bertant et als., 294. 
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SUCCESSIONS, (Continued. ) 


A debt to the succession, not yet dué, is susceptible of partition. 
Tbid. 


‘ 


In case the debtor refuse or neglect to accept an inneritance, to the 
prejudice of his creditors, they may accept the same, and exercise a 
all his rights in the manner provided for under the title of sueces- 
\ sions; and they are authorized, by virtue of the action given by this 
section, to exercise all the rights which the debtor could do for re- 
covering possession of the property to which he is entitled, in order 
to make the same available to the payment of their debts. ' A 
Martha A, Gardner vy. Montague, 299. 


An heir who subsequently accepted the succession of his mother, after 
his creditors had been substituted, cannot be received to enquire, 
at least as against a third innocent possessor, into the legality of the 
proceedings which transpired before the acceptance. 

Thid. 
See CLERKS OF CouURT. 
See Dowry. 
See Executors AND ADMINISTRATORS. 


SURETY. 


A surety who pays a judgment, and is thereby subrogated to the rights 


Ss grees 


of the creditor against the principal debtor, may issue execution on 
the judgment in the name of the creditor for the recovery of the 
amount which, as surety, he has paid. 

Connely v. Bourg, Sheriff, et al., 108. 


oft 


Where a drawer gives two endorsers as co-sureties, the one that endorses 
first is liable to the other for the whole debt. 
Lhid. 
A surety has no interest in enquiring into a suit further than to be as- 
sured of his snbrogation when he makes payment. He, therefore, 
cannot complain of irregularity in the proceedings when they do 
not affect him. 
Hennen v. Wood et al., 263. 


The surety is entitled to the benefit of all the securities in the hands of 
the creditors, and if any of them is lost by his acts, neglect, or want 
of due diligence, he is, to that extent, discharged. 

Succession of Pratt, 357. 

A surety on a tutor’s bond has a right to demand the cancellation of the 
bond, when, without his consent, any of his co-sureties are released 
by a judgment homologating the proceedings of «a family meeting 
which consented to the erasure of the name of the co-surety from 
the bond. 

Ibid. 

The discharge of the surety, under the article of the Code, only takes 

place to the extent to which the acts of the creditor have preju- 





SURETY, (Continued. ) 


diced the recourse of the surety for reimbursement of what he may 


be obliged to pay under his contract of suretyship. 
Ibid. 


The action of any of the sureties with their principal, cannot bind the 
creditors to whom the purchase price is due. 
Miller & Co. vy. Steamer S. F. J. Trabue et al., 375. 


In order to bind the surety on an appeal bond, it is necessary to require 
the creditor to point out property on the neglect or refusal of the 
debtor to do so. The demand on both parties is essential. 

Perkins v. Bard et al., 443. - 


The surety is discharged, when, by the act of the creditor, the subroga- 
tion to his rights, mortgages and privileges, can no longer be ope- 


rated in favor of the surety. 
Kennedy v. Bossiere, 445. 


See APPEAL. 

See ATTACHMENT. 

See Marrrep WoMEN. 

See Principat AND AGENT. 


TAXES, TAX SALES AND TAX COLLECTORS. 

It is not the State tax roll which creates the indebtedness for the local 
tax, it is the ordinance which levies the tax. Hence a person who 
has removed with his property out of the State, after the assess- 
ment of the State tax, but before any local tax is assessed, is not 


indebted for such local tax. 


* Templeton v. Levee Commissioners, 117. 


An assessment for levee purposes is not a tax within the meaning of the 
article 123 of the Constitution of 1852. 
Richardson v. Morgan, Collector, et al., 429. 
See APPEAL. 
See LEVEEs. 
See New ORLEANS. 
See Reaistry. 


TITLE, PRECARIOUS. 
See SmuLaTIon. 


TRUST, PUBLIC. 
See New ORLEANS. 


TUTORS AND TUTORSHIP. 


With regard to all contracts between the tutor and the ward who has 
become of age, the text of the law is explicit: these are null and 
void if not preceded by a full settlement of the tutorship. But as 
regards other fiduciary trusts, the prohibition is not so general, 
and for obvious reasons. 


Vanwickle vy. Matta, 325. 
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TUTORS AND TUTORSHIP, (Continued. ) 


Where an under tutor acts collusively and corruptly to defraud the 
minor, it will justify his removal from office; and damages will be 
awarded against him on proof of the loss sustained by his fraudu- 
lent conduct. 

Marks, Under Tutor, vy. Mary A. Witkouski et al., 341. 


Where letters of tutorship set forth that the party had ‘‘ complied with 
the requisitions of the law to entitle him to letters of tutorship, ”’ it 
is evidence that bond had been given. 

Smith v. Mr. and Mrs, Porter, 370. 


A tutor cannot proceed to sell suecesion property, by an order of the 
court, without the advice of a family meeting. 
Succession of Mrs. Weber, 420. § 


Creditors have a two-fold remedy: to proceed ‘against the tutor in the ' 
usual way, or to provoke the appointment of an administrator, a 4 
sale by whom does not require a family meeting. . 

Ibid. 

The heirs having a mere residuary interest in the estate thus adminis- 
tered, the payment of the debts must be effected even without 
reference to the appraisement of the property to be adjudicated. 





Ibid. 
The mandate of the executors is primarily to see that the intentions of 
| the testator as expressed in the will are carried out. The adminis- * 
trator is appointed to pay debts and deliver the estate to the heirs. a 
The curator of a vacant estate must sell, pay debts, and pay residue at 


into the State Treasury. The mission of the tutor is to administer 
the estate of the minor, and he may administer any succession fall- 
ing to him. 
Ibid. 
A meeting of the family must declare that the sale or mortgage of a 
minors’s estate is of absolute necessity, or to his evident advantage. Fe. 
: Ibid. : 
By the Court:—Where there is such irregularity in the decree ordering 
the sale of minors’ property, as to render it liable to a reversal on a 
suspensive appeal, which still appears to be open to the under- 
tutor, we will not compel the purchaser to comply with the terms 


of sale. 
( Ibid. 
' USUFRUCT. 
See SuccESSIONS. 
WAIVER. 
See Brus or Excuance, Xc, 
WARRANTY. 
See Sate. 








INDEX. 


WILLS. " : 


See Donations. 
WITNESS. 


A party to a suit cannot be received as a witness if he is liable for costs; 
he cannot in such case be considered as testifying against his in- 
terest. 

Bullitt v. Stewart, 22. 

The exclusion of the citizen from giving evidence is somewhat opposed 
to natural right, and ought not to be extended beyond the letter of 
the law. 

Pelham vy. Steamboat Messenger et al., 99. 

One of several plaintiffs cannot release his co-plaintiffs from the pay- 
ment of costs, in order to make them disinterested witnesses. 

Roselius et al. v. Barelli et al., 386. 

Where the interest of a witness is neutralized, he is competent. 

Rhodes et als. v. Myers et als., 398. 

A witness must not be interested, either directly or indirectly, in the 
cause. 

Kennedy v. Bossiere, 445. 
See Crommnat Law. 
See EvipEnce. 
See Suaves, Xe. 
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